Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


rn 


'-•    i, . .' 


N 
HFF 


K 


;7 


REPORTS    OF    CASES 


HEARD   AND    DETERMINED   BT 


THE    LORD    CHANCELLOR 


Ain>  THE 


COURT    OF    APPEAL  IN   CHANCERY, 


BY  >  \\ 


J.  P.  D£  6EX,  S.  MACNAGHTEN,  mo  A.  GORDON,  Esos., 

BABBISTKBS   AT   LAW. 


EDITED, 

WITH    MOTB8    AND    BEFERENCE8     TO    AHBRICAM    LAV, 
AMD    SUBSEQUENT   ENGLISH   DECISIONS, 

BT 

J.    C.    PERKINS. 


Vol.  VII. 
1855,  1856,  1857. 


BOSTON: 
LITTLE,  BROWN,  AND    COMPANY. 

1872. 


JUL  8    1901 


Entered  according  to  Act  of  Congress  in  the  year  1872,  by 

UTTLB,   BBOWN,  AHD    OOMPAlTr, 

In  the  Office  of  the  Librarian  of  Gongress  at  Washington. 


oambridob: 

PRB88  or  JOBOr  WILflON  AHD  809. 


LORD  CRANWORTH,  Lord  Chanckllor. 
SIR  JAMES  LEWIS  KNIGHT  BRUCE,  ^ 
SIR  GEORGE  JAMES  TUftNER,  J 

SIR  JOHN  ROMILLY,  Mastkr  or  the  Rolls. 
SIR  RICHARD  TORIN  KINDERSLEY,  ^ 


N  Lords  Justices. 


1 


>  Attorneys-General. 


SIR  JOHN  STUART,  ^  Vice-Chancellors. 

SIR  WILLIAM  PAGE  WOOD, 
SIR  ALEXANDER  J.  E.  COCKBURN,  1 
SIR  RICHARD  BETHELL, 

SIR  RICHARD  BETHELL,    ■  ^ 

THE   RIGHT   HONOURABLE   JAMES   ALEX-  5-  Solicitors-General. 
ANDER  STUART  WORTLEY, 


A   TABLE 


or  THB 


NAMES   OF   CASES   REPORTED 


IN  THIS  VOLUME. 


[the  VUKERALS   BBFER  to  THB  KAROINAL  PAGES.] 


Page 

Alexander  v.  Brame 525 

Allen,  Penny  v 409 

Anderson,  Robinson  v 239 

Applebee,  Parr  v 585 

Archer  v.  Harrison 404 

Arrowsmith,  Duffort  v 434 


Baker  V.Baker 681 

V.Bradley     .     .     .     .  ' 597 

Baker's  Estate,  In  re 681 

Bastow,  Wheatley  v 261,  558 

Baud  V.  Fardell 628 

Bennett,  Bullock  V 283 

Berwick-upon-Tweed  (Mayor,  &c.,  of)  v.  Murray 497 

Bothomley  v.  Squire 246 

Bourne,  Dyson  v 1 

Erie  V 1 

Bouverie,  Lord  Kensington  v 134 

Bradley,  Baker  v 597 

Brame,  Alexander  v 525 

Brandon  v.  Brandon 365 

Broadbent  v.  The  Imperial  Gas  Company 436 

Brooking,  Mayberry  v 673 

Browne,  Field  v 691 

Bullock  V.  Bennett 283 

Burgess,  Carver  v ;     .     .    .     .  96 


• 


VI  TABLE   OF  CASES  REPORTED. 

Cannan,  Duncan  v 78 

Carew's  Case,  In  re  Dover,  Hastings,  and  Brighton  Junction 

Railway  Company 48 

Carver  v.  Burgess 96 

Chambers,  Davis  v 386 

Cleland  v.  The  United  Guarantee  and  Life  Assurance  Company  112 

Collins,  In  re 658 

Collinson  v.  Lister 634 

Cook  V,  Sturgis 1 

Coorer.  Todd 620 

Crook  V.  Whitley 490 

Croysdill,  JEx  parte^  In  re  Warwick  and  Napton  Canal  Com- 
pany       199,  n. 


Davis  v.  Chambers' 386 

Dolt,  Hill  V. 397 

Dover  Gas  Light  Company  v.  The  Mayor,  &c^  of  Dover    .    .     .  646 
Dover,  Hastings,  and  Brighton  Junction  Railway  Company,  In 

re,  C^rew's  Case 43 

Duncan  v,  Cannan 78 

Dunn  V.  Dunn 26 

Dunne  v,  Dunne 207 

Duffort  u.  Arrowsmith 434 

Dyson  v.  Bourne 1 

Erlev 1 

V.  Hornby 1 


^ 


Eastern  Counties  Railway  Company,  Sturge  v 168 

Elliot  V.  Ince 476 

Erie  V.  Bourne 1 

V.  Dyson 1 

Ewart  V.  Williams 68 

Williams  v 68 


Fardell,  Baud  v 628 

Field  v.  Browne 691 

V.  Moore 691 

Foster,  Martin  v 98 

Fry  V.  Noble 687 


•  « 


TABLE  OF  CASES  REPORTED.  TU 

Gloucester  (Mayor,  &c^  of),  Hope  v 647 

Goodyear,  Waltham  v 76 

Great  Western  Railway  Company,  M'lntosh  v 737 


Hackwood  v.  Lockerby 238 

Hancock,  Nickels  v 300 

Harper  v.  Munday 369 

Harrison,  Archer  v 404 

Hill  v.  Dolt 397 

Holden  V.  Holden 397 

Hope  V.  liddell 331 

V.  The  Mayor,  Ac,  of  Gloucester 647 

Hopkinson's  and  Underwood's  Case,  In  re  The  London  and  Bir- 
mingham Extension  and  Northampton,  Daventry,  Leaming- 
ton, and  Warwick  Railway  Company 193 

Hornby  v.  Dyson    .    .    .    • 1 

V.  Mathison 1 

Hughes  V.  Paramore 229 

Hutton  V.  Rossiter 9 


Lnperial  Gas  Company,  Broadbent  v 436 

Ince,  Elliot  V 475 


Jebb «.  Tugwell     .    .    .    .   * 663 


Kay  V.  Smith * 383 

Kensington  (Lord)  u.  Bouverie 134 

Kirby,  Webbv 376 


Langmead's  Trusts,  In  re 353 

Langton  v,  Langton 30 

Leman,  Minet  V. 340 

Letts,  Turner  v 243 

Liddell,  Hope  « 331 

Lister,  Collinson  v 634 

Lockerby,  Hackwood  v '.    .  238 

London  and  Birmingham  Extension  and  Noithampton,  Daven- 


Vlll  TABLE   OF  CASES  BEPORTED. 

Pag« 

try,  Leamington,  and  Warwick  Railway  Company,  In  re, 

Hopkinson's  and  Underwood's  Case 193 

London  Dock  Act,  In  re.  Ex  parte  Tavemer 627 

Lyon,  Watson  v 288 


JVrintosh  V.  Great  Western  Railway  Company 737 

Manning  v.  Purcell 55 

Mansfield  (Earl  of)  v.  Ogle 181 

Martin  v.  Foster 98 

Turners 429 

Mathison,  Hornby  v 1 

Mayberry  v.  Brooking 673 

Minet  v,  Leraan 340 

Moore,  Field  v 691 

Morison  v.  Morison 215 

Manday,  Harper  v 369 

MuiTay,  The  Mayor,  &c.,  of  Berwick-upon-Tweed  V 497 

Myers  v.  The  United  Guarantee  and  Life  Assurance 112 


Naylor  t?.  Wright 403 

Nickels  v,  Hancock 300 

Noble,  Fry  V 687 


Ogle,  Earl  of  Mansfield  t; 181 


Paddon  v,  Richardson 563 

Paramore,  Hughes  v 229 

Parr  v,  Applebee 585 

Peacock  v.  Stockford 129 

Penny  v,  Allen 409 

Phelps  t>.  Prothero 722 

Protherov 722 

Portington,  Taylor  v. 328 

Prothero  v.  Phelps 722 

Phelps  V 722 

Purcell,  Manning  v 55 


TABLE  OF  CASES  RfiPOBTED.  IX 

Page 

Raby  t?.  Ridehalgh 104 

Richardson,  Paddon  v 563 

Ridehalgh,  Raby  v 104 

Roberts,  Yeates  v 227 

Robinson  v,  Anderson 239 

Rossiter,  Hutton  v 9 


Saloway  v.  Strawbridge 594 

Smiths.  Kay 383 

Sneesby  V.  Thome 399 

Sqaire,  Bothomley  v 246 

Stockford,  Peacock  v 129 

Strawbridge,  Saloway  v 594 

Sturge  V.  The  Eastern  Union  Railway  Company 158 

Sturgis,  Cook  v 1 


Tavemer,  j&b;  j9ar^  7n  re  London  Dock  Act 627 

Taylor  v.  Portington 328 

Tempest  v.  Tempest * 470 

Thome,  Sneesby  v 399 

Todd,  Coore  v 520 

Tugwell,  Jebb  r 663 

Turner  r.  Letts 243 

V.  Martin 429 


United  Guarantee  and  Life  Assurance  Company  v.  Cleland     .    .     112 

Myei-8  V.  .    .    .    112 


Waltham  v,  Goodyear 76 

Ware  v.  Watson 248,  739 

Warwick  and  Napton  Canal  Company,  In  re,  Mi^  parte  Croys- 

diU 199,  n. 

Watson  V.Lyon 288 

Waret? 248,739 

Webb  V.  Kirby 376 

Wheatley  v.  Bastow 261,  558 

Whitley,  Crook  v 490 


X  TABLE  OF  CASES  REPORTED. 

Pag* 

Williams  v.  Ewart 68 

EwsLTtv 68 

Wright,  Naylor  V 403 


Yeates  v,  Roberts 2'J7 


INDEX  OF  CASES  CITED. 


[the  numerals  refer  to  the  paoiko  at  the  top.] 


A. 

VhgB 

Abraham  o,  Newcombe  100 

Aeton  c.  Acton  471 

V.  White                         608,  622 

Ainsley  o.  Medlycott  9 

Alexander  v  Alexander  666 

Allfrey  v.  Allfrey  70 

Alloway  v.  Alloway  666 

Anderson  v.  Van  Alen  275 

Andrews  v.  Lyons  9,  23 

Angell  V.  Dawson  630 

Angerstein  v.  Clarke  243 

Anstruther  v,  Adair  82 

r.  Chalmer  379 

Anon.,  llJar.  268'  476 

4  Mad.  273  371 

6  Madd.  10  696 

1  Ves.  Jr.  409  476 

Archer  v.  Hudson  610 

Ardesoife  v,  Bennet  699 

Armory  r.  Delamire  448 

Armstrong  o.  Armstrong  687,  692 

V.  Eldridge  418 

V.  Storer  35 

Ashby  V.  James  234 

Ashton  V.  Atlantic  Bank  634 

V.  Wood  694 

Attorney-General  v.  Alford  618 

V.  Attwood  68 
V.  Birmingham  463 
V.  Bristol.  May- 
or of  656 
V.  Cambridge 
Consumers^ 
Gas  Co.  460 
r.  Coventry, 

Corp.  of  666 
17.  Kly,  Had  den- 
ham,  and 
Sutton 

Railw.  Co.  460 

V.  Giles  642 


Pa0e 
Attorney-General  r.  Meyrick  630,  640 

V.  Mid  Kent 
Railw.  Co. 
and  South- 
Eastem 

Railw.  Co.    463 
V.  Nichol  439 

r.  Poulden  629,  682 
V.  Sheffield  Gas 
Consumers' 
Co.    439,     460, 
644 
V.  U.  K.  Elec. 

Tel.  Co.        443 
Audenried  v.  Betteley  9 

Austen  v,  Halsey  100,  101,  699 


B. 


Baker  p.  Briggs  279 

V.  Henderson  243 

Balch  V.  Symes  294 

Baldwin  r."  Baldwin  701 

Balfour  r.  Welland  360 
Bank  of  Manchester  o.  Bartlett        279 

Banks  v.  Cartwright  68 

Barber's  Case  200 

Barlee  v,  Barlee  476 

Barlow  r.  Osborne  740 

Barnard  v.  Pomfret  10 

Barnes  v.  Hedley  183 

V.  Racster  36 

V.  Wilson  383 

Barrs  v.  Jackson  666 

Barry  v,  Harding                •  69 

Barrymore  v,  Ellis  608 
Bate'©.  Hooper  103,  628 
Batty  r.  Lloyd                           184,  191 

Baud  V.  Fardell  104 

Beales  v.  CriNford  69 

Bean  v.  Simpson  275 


xu 


INDEX  OF  CASES   CITED. 


Page 

Beaufort,  Duke  of  v.  Neeld  268,  281 
Beaumont  v.  Fell  493 
V.  Oliveira  469 
Beeston  v.  Booth  522,  523,  524 
Begley  r.  Cook  418 
Bell  V.  London  and  North- Wes- 
tern Railw.  Co.  275 
V,  O'Reilly  733 
r.  Taylor  243 
Bellamy  p.  Sabine  610 
Bennett  v.  Biddies  100 
Bentley  v.  Robinson  103 
Bernal  v.  Done^,  Marquis  of  184 
Berrisford  ».  Milward  16 
Biddies  v.  Jackson  98 
Birch  r.  Sherratt  679 
Birkett  v,  Hibbert  701 
Birls  V,  Betty  563 
Black  r.  Pearson  82 
Blackburn  v,  Jepson  674 
Blackie  v.  Clarke  701,  714 
Blair  v,  Bromley  518 
Blake,  Ex  parte  701 
In  re  714 
Bligh  V.  Brent  530 
Blood  r.  BranfiU  710 
Blower's  Trusts,  In  re  490 
Blunden  v.  Desart  294 
Booth  V.  Booth  106 
BosviUe  0.  Middleton  597 
Bovil  V,  Podmore  27 
Bovill  V.  Hitchcock  443 
Bowers  p.  Bowers  248 
Boyle    V.    Peterborough,   Bishop 

of  666 

Brace  v.  Wehnert  328 

Bradbuvy,  Ex  parte  483 

Bradby  v.  Soutnampton  Board  of 

Health  450 

Bradshaw  v.  Bradshaw  336 

Brand  v.  Hammersmith  and  City 

Railw.  Co.  458,459 

Brandon  v.  Brandon  82,  83 
Brassington  v,  Brassington     334,  336, . 

338 

Bray  ©.  Bree  666 

9.  Hammersley  666 

Braybrooke  v,  Inskip  595 

Breed  v.  Pratt  483 

Brice  v.  Stokes  106 

Bridger  v.  Parfold  740 

V.  Penfold  739 

Bridgmanr.  Oreen  502 

Bright  r.  Hutton  47,  203 

Bromley  v.  Holland  183 

Brookman  v.  Metcalf  9 

Brown  v.  Bamford  608 

V.  Castles  23 


Page 
Brown  v,  Higgs  674 

V.  Maunsell  103 

Bryant,  Ex  parte  27 

Brydges  v.  Brydges  416 

Bryson  v:  Warwick  and  Birming- 
ham Canal  Companies  and  others 

193, 194, 196,  198 
Buckingham,* Earl  of  o.  Drewry  698 
Bulwer  v,  Astley  365 

Bunn  r.  Winthrop  629 

Burdick  v,  Garrick  519 

Burke  v.  Crosbie  699 

Burn  V.  Boulton  233 

Bumham  v.  Kempton  442 

Burrell  v.  Egremont,  Lord      142,  157 
Burridge  v.  Row  360 

Burton's  Case  183 

Burwell  v.  Mandeville  677 

Butcher  v.  Butcher  697 

Button  V.  Downham  183,  184 

Buxton  p.  Buxton  573,  575,  581 

Byam  v.  Sutton  140 

Byles,  Re  451 

Byrchall  v.  Bradford  630 


C. 


Cadbury  v.  Smith  8 

Caledonian  Railway  Co.  v.  Ogilry 

439,  450 

Calrert  p.  Godfrey  697 

Cambridge  p.  Rous  95 

Campbell  p.  Brownrigg  666 

p.  Hooper  482 

p.  Moxhay  72 

p.  Sandys  666 

Canfield  p.  Hard  677 

Cannel  p.  Buckle  707 

Capel  p.  Butler  268,  279 

Carew's  Case  46,  203 

Carew,  Ex  parte  47 

Carlisle  p.  Cooper  288 

Carpenter  p.  Heriot  610 

Carr  p.  Henderson  35 

p.  Holliday  474 

Carter  p.  Bamardiston  371 

Caruthers  p.  Caruthers  713 

Cassidy,  in  the  goods  of  James        380 

Castle  p.  Dod  422 

Catling  p.  Skoulding  234 

Caollield  p.  Maguire  140 

Cavan  p.  Pulteney  699 

Cave  p.  Cave  701,  714,  715 

Chamley  p.  Dunsany,  Lord  503 

Champneys  p.  Peck  72 

Chaphn,  Ex  parte  680,  633 


INDEX  OF  CASES   CITED. 


xni 


P*ffe 

Char^  V.  Goodyer  492 
Charitable    Donations,    Coromis- 

sionera  of  r.  Clifford,  Lady  655 
Chave  v.  Farrant  390 
Cbaworth  v.  Beech  529 
Chedyn  v.  Dalby  283 
Chesterfield  r.  Janssen  183 
Child  V.  Giblett  254 
Chillingworth  v.  Chillingworth  184 
Chippendale,  Ex  parte  214 
Cholmondeley  v.  Clinton  418,  422 
Chouteaa  v.  &oddin  9 
Christopherson  v.  Naylor  493 
Churchill  o.  Dibbin  703,  718 
Clarendon,  Earl  of  o.  Barharo  140 
Clark  p.  Bates  10 
9.  Gilbert  294 
Clarke  v,  Franklin  686 
V.  Hart  425 
o.  Ormonde,  Eari  of  379 
Ckyton's  Case  183 
Clayton  v.  Lowe  254 
aough  V.  Clough  697,  707 
Coats  p.  Ckrence  Railway  Com- 
pany 453 
Cohen  p.  Waley  104 
Cole  p.  Miles  401 
Coleman  p.  Mellersh  68 
Collins,  Be  278 
CoUinson  p.  Pater  530,  533 
Collyer  p.  Dudley  371 
Commerell  p.  Poynton  334 
Comstock  p.  Famum  274 
Congreve  p.  Palmer  492 
Consett  p.  Bell  529 
Cook  p.  Sturgis  1 
Cooke  p.  Crawford  379 
Coombes  p.  Mansfield  590 
Cooper  p.  Cooper  662 
p.  Hood  328 
Coote  p.  Boyd  492 
Copfiih  p.  Cbppin  430,  432 
Corrigal  p.  London  and  Blackwall 

Railway  Co.  450 
Corry  p.  Londonderry  and  Ennis- 

kilien  Railw.  Co.  158 

Corsbie  p.  Free  82 

Cottam  p.  Partridge  233 

Cowell  p.  Simpson  294 

CowUn  p.  Williams  123 

Cox  p.  Dolman  142 

Crackelt  p.  Bethune  518 

Cranch  p.  Cranch  630 
Crawford  p.  North  Eastern  Railw. 

Co.  158 

Creed  p.  Creed  471 

Cripps  p.  Woolcot  96 

Crocker  p.  Whitney  274 


P*ffe 

Croly  p.  Weld  682 

Crommelin  p.  Crommelin  284 

Crooke  p.  Brookeing  493,  494 

Crossly  p.  Clare  492 
Crewningshield  p.  Crowningshield  483 

Crozier  p.  Crozier  666 

Cummings  p.  Barrett  443 

Curtis  p.  Drought  270 

Cusack  p.  Gilbert  366 

Cutter  p.  Whittemore  51 


D. 


Dalton  p.  Hayter 
Darrel  p.  Mofesworth 
Davenport  p.  Woodbridge 
Davidson  p.  Young 
Davies  p.  Lowndes 
p.  Wattier 


246 

492 

276 

9 

27 

682 


Davis  p.  Marlborough,  Duke  of        35 


p.  Spurling 

p.  Uphill 
Day  p.  Day 
Denton  p.  Stewart 
Desborough  p.  Harris 


563 
615 
100 
729 
112 


Dickenson  p.  Grand  Junction  Ca- 
nal Co.  441 
p.  Mort  666 
Digby  p.  Stedman  72 
Dimes  p.  Scott  630,  633 
Dillon  p.  Grace  703 
Dodge  p.  County  Commissioners 

of  Essex  459 

Dodson  p.  Simpson  634 

Doe  p.  Chambers  183 

p.  Gooch  183 

p.  Harris  581 

p.  Lyde  254 

p.  Perratt  665 

p.  Pike  416 

p.  Ross  332,  338 

p.  Sparrow  254 

Doe  d.  Pattershall  p.  Turford  72 

Dowden  p.  Hook  475,  476,  478 

Drayton  p.  Drayton  494 

Drinan  p.  Mannix  475,  476,  478 

Drury  p.  Drury  701,  714 

Drysdale  p.  Mace  379 

Duffort  p.  Arrowsmith  433,  434 

Duncan  p.  Tindall  635 

Dungey  p.  Angove  276 

Dunn  p.  Calcraft  183,  189 

Dunnage  p.  White  615 

Dumford  p.  Lane  697,  713,  715 

Dyson  p.  Hornby  1,  3,  4 


XIV 


INDEX  OF   CASES  CITED. 


E. 


East  and  West  India  Docks  and 
Birmingham  Junction  Railway 


Pag* 


Co.  o.  Gattke 
Eastman  r.  Company 
Eaton  p.  Barker 
Edmonds  v.  Goater 
Edwards  v,  Carrol 

r.  Champion 

V,  Edwards 

V.  Morgan 
Ellis  V.  Deane 
Elmhirst  v,  Spencer 
Equitable  Int.  Soc.  v.  Fuller 
Espey  V.  Lake 
Essington  v.  Vashon 
Estabrooks  v.  Peterborough  and 

Shirley  R.  R.  Co. 
Este  V.  Smyth 
Evans  v.  Bicknell 
Ewing  V.  Handley 


F. 


441,  451 
442 
666 
234 
366 
416 
96,264 
428 
379 

439,  443 
104 
610 
674 


459 
83 
18 

494 


493 


Falkner  v.  Butler 

Fall  River  National  Bank  v.  Buf- 

finton  9 

Farquharson  r.  Balfour  221 

Farthing  v.  Allen  254 

Fennings  v.  Humphrey  729 

Fereday  v,  Wightwick  183 

Fernie  v.  Young  443 

Ferraby  v.  Hobson  610 

Ferrar  v.  Commissioners  of  Sewers 

in  the  City  of  London  447 

Field  V.  Evans  597,  608,  611,  623 

V,  Schieffelin  634 

Fillingham  v.  Bromley  210 

Fitzroy  v.  Gwillim  183 

Fleming  c.  Self        403,  404,  406,  407 


Fletcher  t?.  Fletcher 
Follett  V.  Delany 
Foone  o.  Blount 
Forbes  v.  Peacock 
Forster  v.  Hoggart 
Foster  v.  Ley 

V.  Smith 
Foubert  v.  Turst 
Foxon  V.  Foxon 
Francis  v,  Francis 
Frank  r.  Basnett 

V.  Frank 
Franklyn,  Ex  parte 
Fraser  v.  Pigott 
Friswell  v.  King 
Fryer  v.  Ran  ken 
Furlong  v.  Howard 


529 

590 

530,  536,  542 

380,  595 

595 

433 

682 

82 

710 

243 

728,  733 

697 

633 

493 

27 

59,62 

334 


Fumess  v.  Cope 
Fussell  V,  Elwm 


Pa«a 

72 
503,  505 


G. 


Gale  V.  Bennet  492 

Gambier  v.  Gambier  82 

Gardner  v.  M^Mahon  233 

Garrard  p.  R.  R.  Co.  634 

Gay's  Case  47,  192,  193,  203 

Gee  V.   Manchester,   Corporation 

of  254 

Gibson  v.  Goldsmid  360 

Giles  p.  Giles  492 

Gill  V.  Shelley  490,  492,  493 

Glasgow  Union  Railway  Co.,  City 

of  p.  Hunter  458 

Glasscott  V.  Lang  610 

Glover  V.  North  Staffordshire  Rail- 
way Company  441,  450,  453 
Goldsmid  v.  Goldsmid  666 
p.  Tunbridge  Wells  Im- 
provement Commis- 
sioners 
Gonne,  Ex  parte 
Goodinge  v.  Goodinge 
Goodtide  v,  Burtenshaw 

V.  Chandos,*Duke  of 
Grordon  v.  Gordon 
Gosden  0.  Dotterill 
Gosling  p.  Townshend  254,  255 

Grand  Junction  Canal  p.  Shugar     436 
Graves  p.  Hicks 
Gray  p.  Garman 
Greenaway  p.  Adams 
Gregory  p.  Harman 
Grenville,  Lord  p.  Blyth 
Griffith  p.  Ricketts 
Guepratte  p.  Young 
Gwynne  p.  Edwards 


463 
83 
492 
655 
416 
615 
59 


701 

493 

729 

10 

416,  418 ' 

332, 338 

83 

366 


H. 


Habergham  p.  Vincent 
Hackett  p.  Martin 
Haines  p.  Taylor 
Hall  p.  Fisher 

p.  Laver 

p.  Warren 
Hamilton  p.  Arrowsmith 

p.  Marks 
Hampshire  p.  Peirce 
Hancom  p.  Allen 
Hanson  p.  Keating 
Harford  p.  Lloyd 


529 
275 
438 
254 
243 
483 
433 
123 
492 
630 
701 
503 


INDEX  OF   CASES  CITED. 


XV 


Harper  v.  Faulder 
HamngtoD  v.  Long 
Harris  v.  Gandy 

V,  Stewart 
HarriBon  v.  Nettleship 
Hart  V.  Durand 
r.  Mimors 
V.'  Pendergast 
Hartley  v.  Russell 
Hartopp  r.  Hartopp 
Harvey  v,  Ashley 

V.  Cooke 
Hatch  V,  Hatch 
Hawes  o.  Marchant 
Hawkes  v.  Barrett 
Hawkins  v.  Gathercole 
Haydon  v.  Williams 
Hayes  v.  Garvey 
Head  v.  TevDham,  Lord 
Henry  v.  ureat  Northern  Railw. 

Co. 
Hepworth  v.  Heslop 
Heme  Bay  Pier  Co.,  Be 
Hewison  v,  Negus 
Hewitt  o.  Loosemore 
Hibbert  v.  Cooke 
Hicks  V,  Sallitt 
Hind  p.  Whitmore 
Hindle  v.  O^Brien 
Hitchcock  V.  Clendinen 
Hobson  V.  Blackburn 

V.  Ferraby 
Hockley  r.  Bantock 
Hodges  V.  Lichfield,  Earl  of 
Hoghton  V,  Iloehton 
HoUand  v,  Hughes 
Honner  v.  Morton 
Hooper,  Re 

V.  Cumming 

V.  Stephens 
Hope  0.  Hope 
Horton  v.  Brocklehurst 
Hotchkiss^s  Trusts,  In  re 
Hougham  v.  Sandys 
Hovenden  v.  Annesley,  Lord 
Howe  V.  Dartmonth,  Earl  of  628, 
V.  Dartmouth,  Lord       630, 
Howell  V.  Howell 

V.  Kightley 
Hudson  V,  Benson 
Huff,  Ex  parte 
Hughes  V.  Morris 
Huguenin  v.  Baseley 
Hume  V.  Burton 
Humphreys  v.  Howes 
Hungerford  v,  Hungerford 
Hunt  r.  Hunt 
Hunter^s  Case 


^^^ 

Pag* 

270 

Hunter  v,  Daniel 

122 

122 
433 
492 

Hutton  V.  Mayne 

698 

729 

492 

L 

10 

233 

Inchbald  v.  Bamngton 

443 

122 

0.  Robinson 

443 

697 

Ingleman  r.  Worthington 

682 

695,  698 

Ingraham  v.  Dunnell 

443 

615 

Ive  p.  King 

492 

610 

9 

434 

J. 

341 

234 

Jacobs  V.  Latour 

294 

390 

V.  Richards 

482 

698 

Jacques  ».  Withy 

62 

lilw. 

James,  Ex  parte 
V.  Smith 

214 

158 

493 

35 

Jarvis  p.  Pond 

493 

200 

Jenkins  v.  Hiles 

360 

701 

p.  Pye 

597 

610 

Jennerp.  Jenner 

597 

213 

Jennings  p.  Broughton 

9 

427,  428 

Johnson  p.  Bloodgood 

275 

475,  478 

p.  Johnson 

713 

183 

p.  Smiley 

341 

82 

Johnstone  p.  Beattie 

82 

530 

Jones  p.  Fawcett 

476 

701,  714 

p.  Morgan              141, 

142,  155 

630 

p.  Obenchain 

529 

729 

p.  Witter 

274 

610 

Jordan  p.  Jones 

697,  710 

630,  633 

Jorden  p.  Money 

17,22 

482, 


502, 


626 
443 
483 
234 
737 
563 
490 
351 
366 
630 
632 
140 
738 
655 
104 
587 
610 
482 
284 
503 
314 
47 


K 


Kave  p.  Fosbrooke  5 

Kekewich  p.  Manning  536 

Eellaway  p.  Johnson  106 

Kellogg  p.  Krauser  275 

Kelly  p.  Lennon  366 

Kemp  p.  King  332, 338 

Kenebel  p.  Scraflon  35 

Kennedy  p.  Green  610 

Key  p.  Key  258,  259 

King,  The  p.  Davey  439 
p.  Houghton-le-Spring     47 

p.  Lloyd  489 

King^s  Proctor  p.  Daines  529 

Kirkwall  p.  Flight  482 

Knapp  p.  M^Bride  677 

ELnight  p.  Majoribanks  610 

Knott  p.  Cottee  518 


XVI 


INDEX  OF  CASES  CITED. 


L. 

Ladbroke  v,  Lee 
Ladbrooke  o.  Bleadon 
La  Farge  v,  Hester 
Lane  v.  Debenham 

p.  Oreen 
Langdon  v.  Doud 
Lanoy  v.  Athol,  Duke  of 
Lashley  v,  Thwaites  and  others, 

Assignees  of  Hogg 
Lassence  v.  Tierney         666,  697,  718 
Latoucbe  v,  Dunsany,  Lord  615,  517 
Law  V.  East  India  Co.  279 
Lawrence  v.  Fairbaven  459 
V.  Great  Northern  Rail- 
way Co.  459 
Lawson  v.  Wright  517 
Lazonby  v.  Rawson  10 
Leake  v.  Robinson  493 
Lee  V,  Lingard  438 
V,  Milner  459 
9.  Rook  505 
Leeds  p.  Bamardiston  100 
Le  Farrant  v.  Spencer     59,  62,  63,  67 
Lefroy  v.  Lefroy  740 
Leigh  V.  Byron  492 
Lepard  p.  Vernon  379 
Leslie  v.  Baillie  82 
Levering  v.  Heighe  690 
p.  Levering  690 
Lichtenthaler  p.  Thompson  279 
Liddell  p.  Norton  332,  338 
Lloyd  p.  Evelin  418 
Lobdell  p.  Baker  9 
Lodge  p.  Pritchard  70 
Lonibe  p.  Stoughton  213 
London  and  North- Western  Rail- 
way Company  p.  Bradley  439,  451, 

458,459 

p.  Smith  441,  451 

Long  p.  Long  100 

Loomis  p.  Loomis  274 
Loosemore  p.  Knapman    697,  701,  720 

Lowe  p.  Thomas  62 

Lupton  p.  White  502 

Lyse  p.  Kingdon  106 

Lytton  p.  Lytton  366 


M. 


McCahnont  p.  Rankin  586,  587 

M^Combie  p.  Davies  294 

M'Cullock  p.  Colbatch  740 

MacDonald  p.  MacDonald  82 

M'Kay  p.  Rutherford  200 

Macnamarap.  Arthur  729 

Maguire  p.  O'Reilly  610 


?•«• 

v^ 

Maitland  p.  Backhouse 

610 

588 

p.  Irving 

610 

434 

Malcolm  p.  Martin 

418 

279 

Maldon  p.  Fyson 

729 

594 

Male  p.  Roberts 

8:^ 

493 

Mallack  p.  Galton 

699 

9 

Man  p.  Shiifner 

294 

697,  701 

Mandeno  p.  Mandeno 

27 

lers. 

Mandeville's  Case 

655 

82 

Mann  p.  Mann 

54 

March  p.  Attomey-Greneral     580,  542 

Marks  p.  Lahee  72 

Marsh,  In  re  83 

p.  Hunter  630 

Martin  p.  Foster  701 

p.  Hadlow  72 

Mason  p.  Abdy  183 

Master  p.  De  Uroismar  697 

Masterman  p.  Maberly  529 

Mathews  p.  Lewis  184 

p.  Walwyn  275 

Maure  p.  Harrison  503 

May  p.  Bennett  682,  685,  686 

p.  Grave  59 

Maybank  p.  Brooks  492 

Mayhew  p.  Cricket  269 

Medley  p.  Horton  608 

Mellen  p.  Western  R.  R.  Corp.       459 

Meredith  p.  Farr  493 

Meux  p.  Bell  123 

Middleton  p.  Middleton  371 

Millar  p.  Craig  70 

Miller  p.  Huddlestone  522 

p.  Williamson  634 

Mills  p.  Banks  366 

p.  Drewitt  682,  685 

p.  Fowkes  233 

Milner  p.  Harewood,  Lord        701 ,  707 

Milnes  p.  Slater  490 

MitCord,  Ex  parte  «3 

Mohawk  and  Hudson  Railw.  Co. 

p.  Artcher  459 

Molesworth  p.  Robbins  243 

Molton  p.  Camroux  482,  483,  487 
Montford,  Lord  p.  Cadogan,  Lord  106 

Monypenny  p.  Dering  646 

Moor  p.  Raisbeck  493 

Moore  p.  Battie  183 

Morgan  p.  Higgins  68 
Monce  p.  Durham,  Bishop  of         740 

Morrison  p.  Jefferies  261 ,  262,  272 

Morse  p.  Wilson  183 

Mortimer  p.  Ireland  379 

Mortlock  p.  Buller  400 

Morton  p.  Perry  54 

Mosely  p.  Wakeman  666 

Mousley  p.  Carr  518 

Mowatt  p.  Elliott  53 


INDEX  OF  CASES  CITED. 


XVll 


Mowatt  and  Elliott's  Gaae 
MowTv  V.  Todd 
Mucklow  9.  Faller 
Mulligan  o.  Wallace 
Martagh  v.  Tisdall 
Myers  o.  Perigal 


N. 


Pic* 

203 
274 
673,  581 
634 
366 
524,  530,  542 


Neathway  v.  Read  95, 96 
Neimcewiez  v.  Gahn  279 
Nelson  v.  Booth  68 
p.  Bridges  729 
Newenham  v.  Femberton  699 
N.  Hamp.  Savings  Bank  o.  Col- 
cord  279 
New  River  Company  ©.  Johnson  455 
Nicholls  V,  Jones  312 
Niell  9.  Morley  482,  487 
Nisbet  V,  Smith  505 
Nisbett  r.  Murray  •  471 
Norbury  v.  Norbury  106,  630 
Norton  p.  Barker  492 
Norway©.  Rowe  120 
Norwich  Yam  Co.  214 
Nott  9.  Riccard  380 


O. 

O^Connor  9.  Haslam 
Ogden  9.  Battams 
O^eefe  9.  Jones 
Oldaker  9.  Hunt 
Oldham  9.  Hughes 
Onslow^s  Case 
Orford,  Earl  of  9.  Churchill 

Lord  9.  Churchill 
Osborne  v.  Foreman 
Osgood  9.  Nichols 
Oswald  9.  The  Mayor,  Aldermen, 

and  Burgesses  of  the  Borough  of 

Berwick-upon-Tweed 
Outram  9.  Morewood 
Owen  9.  Bryant 
Oxford  9.  Provand 
Oxford  and  Worcester  Extension 

and  Chester  Junction  Railway, 

Be 


430 
68 
655 
436 
701 
365 
492 
493 
740 
9 


497 
655 
492 
328 


332 


P. 


Palk  9.  Clinton 
Palmer  9.  Newell 
9.  Wheeler 

VOL.  vu. 


Parker  9.  Marcfaant 

9.  Taswell 
Parkes  9.  White 
Parkhurst  9.  Dickerson 
Payne  9.  Little 
Paynter  9.  Carew 
Peacock  v.  Monk 
Pearce  9.  Edmeades    , 
Pedley  9.  Goddard 
Felly  9.  Wathen 
Pennell  9.  Deffell 
Pennington  9.  Alvin 
Penny  9.  Avison 

9.  Foy 
Penrhyn  9.  Hughes 
Perry  9.  Parker 

9.  Worcester 
Petrie  9.  Clark 


Ptfft 

59,  &2 

328 

622 

274 

475 

35 

702 

418 

314 

243,  294,  334 

502,  503, 635,  644 

475,  476 

518 

505 

140 

443 

459 

634 


Phelps  9.  Prothero   722,  728,  731,  732 
Philanthropic  Society  9.  Kemp        470 

Philips  9.  Philips  430 

Phillips  9.  Evans  312 

Phillipson  9.  Gatty  106 

Phipson  9.  Turner  666 

Pickering  9.  Noyes  332 

9.  Stamford,  Lord  674 

Pitman  9.  Maddox  72 

Plumer  9.  Lord  9 

Plunkett  9.  Lewis  388 

Pollard,  Ex  parte  220 

Poole  9.  Dicas  72 

Pope  9.  Brett  314 

Portington^s  Mary,  Case  701 

Postlethwaite  9.  Mounsey  10 

Powles  9.  Junes  119 

Pratt  9.  Jackson  59, 62 

Preece  and  Evan^s  Case  47 

Prend^rgast  9.  Turton  120,  122 
Price  9.  Berrington  474,  483,  487,  610 

9.  Griffith  300 

9.  Torrington,  Lord  72 


Prichard^s  Case 
Princess  Case 
Pritt  9.  Fairclongh 
Prosser  9.  Edmonds 
Prothero  9.  Phelps 
Prouting  9.  Hammond 
Pullen  V.  Ready 
Pyrke  9.  Waddington 


Q. 


196,  197,  203 
379 
72 
122 
731 
587 
615 
595 


Queen,  The  9.  Eastern  Counties 
268  Railway  Co.        441 

388  9.  Great     Northern 
615  I  Railway  Co.      450 

6 


XTIU 


INDEX  OF  0ABE8  CTIED. 


Ptfft 

Queen,  The  v.  London  &  North- 
western Railway  Co.  450 


R 

Raby  v.  Ridehal^h 
Radcliffe  v,  Buckley 
Rainsford  v.  Taynton 
Ramsbottom  v.  Wallis 
Ramsden  v.  Smith 


630,638 

492,  493 

380 

294 

697 


Raphael  v.  Thames  Valley  Railway 

Co.  463 

Rees  V,  Berrington  268 

Rhodes,  Ex  parte  27 

0.  Ibbetson  380 

Richards  v.  Brown  183,  184,  185 

Ridgway  v,  Morrison  9 

Rigden  v.  Yallier  529 

Ringrose  v,  Bramham  493 

Rippon  0.  Dawding  701, 718 

Rishton  v,  Cobb  284 

Roberts,  Ex  parte  294,  482 

».  Tremayne  183 
Robinson  v.  Geldard      469,  470,  471, 

473 

V,  Lowater  360 

V,  Robinson  104,  630,  633 

V.  Wheelwright  484 

Rochdale  Canal  Company  v.  King   246 

Rochfort  V,  Battersby  5,  7 

Rocke  V.  Hart  518 

Rodick  V.  GandeU  119 

Roe  V.  Dunt  666 

Ross  V.  Laughton  334 

Ross's  Trust,  Re  608 

Routledge  v.  Ramsay  233 

Row  V,  JDawson  •       9 

Itowe  0.  Granite  Bridge  459 

V,  Power  416 

Rowley  o.  Adams  573,  581 

Rundell  v.  Rivers,  Lord  183 

Rush's  Estate  104 

Russel  V.  Russel  697 

Ryall  V,  Bowles  9 


S. 


Sainsbury  v,  Jones  400 

Salisbury  v.  Bagott  706 

Sanderson  v.  Bay  ley  493 

Sanford  p.  Railway  Co.  459 

Savery  v.  King  597 
Savill  V.  Savill          695,  698,  708,  716 

Sawer  v.  Shute  82 

Sayer  v.  Sayer  470 

V.  Whitfield  221 


P»ge 

Scarisbrick  v.  Skelmersdale  366 

Scott  0.  Davies  622 

V.  Nesbit        183,  189,  220,  221 
9.  Spashett  -715 

Seed  V.  Bradford  390 

Sergeson  v.  Sealy  483,  487 

Sergison  v.  Adey  210,  213 

Seton  p.  Mapp  380 

Shadbolt  v,  Thornton  530 

Sharpen.  Foy  690 

Shaw,  Ex  parU  332,  338 

r.  Norfolk  Co.  R.  R.  Co.      238 
V.  Simpson  220,  221 

Shelley  v.  Bryer  492,  493 

Shepherd  v,  Bristol,  Mayor  of        655 
Sherrington  v.  Smith  366 

Sherwin  v.  Shakspear       134,  140,  383 
Shingler  o.  Pemberton  529 

Shullv.  Johnson  490 

Sill  9.  Worswick  82 

Simpson  v.  Gutteridge  401 

Simson  r.  Jones       697,  701,  707,  713 
Slade  p.  Fooks  492,  493 

V.  Pattison  416 

Slater  v.  May  879 

Sleight  V.  Lawson  68 

Slingsby  v.  Grainier  673 

Slocum  V.  Marshall  597 

Sloggett  V,  Viant  476 

Smartle  v.  Williams  72 

Smith  V.  Butler  59,  62 

V.  Chichester  294 

r.  Clay  366 

V,  Frederick  697 

V.  Parkhurst  655 

p.  Pilkinton  403 

p.  Smith  493 

p.  Thome  233 

p.  Tunno  279 

Snook  p.  Watts  -  483 

Soltau  p.  De  Held  438 

Sorresby  p.  HoUins  532,  540 

South  Staffordshire  Railway  Com- 
pany p.  Hall  439,  451 
Souverbye  p.  Arden  529 
Sowerby  p.  Martin  429 
Spokes    p.    Banbury    Board    of 

Health  463 

Spring  p.  So.  Car.  Ins.  Co.  275 

Stackpole  p.  Beaumont  99 

Stackpool  p.  Stackpool  518 

Stamper  p.  Barker  697,  707 

Steede  p.  Berrier  492 

Stephenson  p.  Dowson  59 

Stevens  p.  Guppy  388 

p.  South  Devon  Railw. 

Co.  158 

p.  WiUiams         475,  476,  478 


INBBZ  OF  CASES  CITED. 


XIZ 


Pic* 

Stevenson  e.  Blakelock  294 

Stewart  r.  Forbes  288 

Stockbridge  Iron  Co.  «.  Hndaon 


Iron  Co. 
Stocks  V,  Dobson 
Stoddart  v.  Nelson 
Stone  V.  Damon 
V.  Hackett 
Storer,  Ex  parte 
Storrs  v,  Benbow 
Story  V.  Gape 
StraUon  o.  Uillas 
Stronge  v,  Hawkes 
Stroughill  V.  Anstej 
Stubbs  V,  Sargon 
Stamp  V,  Gaby 
Sturge  V.  Dimsdale 
Sturgis  o.  Champnejs 


288 
274 

490,  492,  495 
488 
586 
229 
866,  498 
888 
54 
268 
852 
100 
626 
470 
699 

568,  578,  581 


Styles  V,  Guy 

Sutton  Harbour  Improvement  Co. 

V,  Kitchens  451 

Swaine  v,  Kennerley  492 

Swale  V.  Swale  483 

Syckel  v.  £mery  443 

Symons  v.  James  880 


T. 


Tanner  o.  Smart  288 

Tainall  v.  Uankey  83 

Taylor  v.  Morrison  279 

V.  Philips  695,  698 

V.  Taylor  597 

Tench  V.  Cheese  646 

Tharp,  Re  220,  221 

Thomas  v.  Thomas  492 

Thompson  v.  Leach  488 

V.  Mosley   .  882,  838 

Thornber  r.  Sheard  610 

Thornhill  v.  Thomhill  740 

Thornton  v.  Kempson  529 

Tborold  v.  Thorold  529 

Thwaites  o.  Foreman  522,  528 
Th\'nue,  Lady  Edward  v,  Glengall, 

Earl  of  388 

Tippets  V.  Heane  283 

Tipping  V.  Power  85 
V.  St.   Helenas  Smelting 

Co.  436, 468 

Titley  v.  Wolstenholme  594 

Todd  r.  Gee  729 

Tracy  v,  Hereford,  Lady  140 
Trafford  v.  Boehm            106,  107,  680 

Tucker  v.  Heruaman  5 

Tuckerman  v,  Jefferies  418 

Tunstall  v,  Trappes  183 


Pagt 

Turner  v.  Coffin  9,  28 

0.  Dorean  434 

V,  Sheffield  and  Rotherham 

Railway  Co.    .     441,454 
V.  Turner     864,  867,  484,  699 
Turpin,  Ex  parte  88 

Twaddeirs  Appeal  104 

Tweddell  o.  Tweddell  610,  615 

Tynedale  v.  Ware  740 

Tyre  V.  Gloucester,  Corporation  of  529 


U. 

Underbill  v.  Horwood 
Underwood^s  Case 
Un|;less  «.  Tuff 
Uniache  v.  Giles 
U.  States  V.  Sturges 

V. 

Vaisey  v,  Reynolds 
Vanderpool  v.  Brake 
Vamey  v.  Hickman 
Vamum  v.  Meserve 
Vibbard  v.  Roderick 


W. 


51 

47 

104 

529 

275 


62 

9 

58,  60,  62,  64 

594 

9 


Wakeman  t?.  Rutland,  Duchess  of  698 


Walcot  V.  Botfield 
Walker,  In  re 

V,  Milne 

».  Mower 

0.  Symonds 

V.  Woollaston 
Wallace  r.  Wallace 
Walsh  V.  Gladstone 
Walter  ».  Selfe 
Warburton  v.  Edge 
Ward  v.  Morrison 

V,  Ward 
Ware  v,  Regent^s  Canal  Co. 
Waring  v,  Lee 
Warren  v.  Grenville 
Washburn  0.  Groodman 
Wason  V.  Sanborn 
Watriss  v.  Pierce 
Watson  V.  Allcock 

V.  King 
Watts  V,  Hyde 
Waugh  r.  Cope 
Way  V.  East 
Way's  Trusts,  In  re 
Webb  V.  Ingram 


210 
100,  701 
580 
879 
106 
879 
610 
529 
438 

248,  882,  888 
274 

578,  574,  581 
436 
498 


416 
677 
448 
279 
268,  269,  729 
879 
268 
283 
529 
529 
312 


XX 


INDEX  OF  CASES  CITED. 


Pag« 

Weiss,  In  re  196 

Wellesiey  o.  Wellesley  883,  476 

Welsh  v.  Hole  27 

West  r.  Kerr  284 

V.  Swinbnme          ,  484 

Wharton  o.  Durham,  Earl  of  388 

Wheeler  r.  Warner  284 

Whitaker  t?.  Wright  188 

Whitbread  v.  Smith  140 

White  V.  Johnson  434 

».  Pearce  27 

0.  Peterborough,  Bishop  of    35 

V,  West  656 

V.  Wilson  740 

Whitehouse  v.  Birmingham  Canal 

Co.  459 

Whitla  o.  Haliday  698 

Whittle  r.  Henning  10 

Wilde  V,  Gibson  610 

Wilkinson,  Ex  parU  682 

V.  Adam  492 

V.  Candlish  270 

Willan  p.  Willan  655 

William's  Estate,  Re  698 

Williamson  v.  Branch  Bank  684 

[v,  Morton  634 

».  Naylor  430,  432 

Willing  V.  Baine  284 


Wilson  0.  Bennett 

V,  McCulloch 
Wilton  V,  HUl 
Winter  o.  Lethbridge 
Wontner  ».  Wright 
Wood  V.  Briant 

V.  Downes 

17.  Griffith 

V,  Patteson 

V,  Sutcliffe 
Woodbridge  v.  Spooner 


Pagt 

879 

690 

475,  476 

312 

85 

888,390 

610 

812,  814,  823 

697 

439 

529 


Woodbum  r.  Woodbum  254 

Woodcock  V,  Renneck  666 

Woodhouslee,  Lord  v,  Dalrymple   492 

Woodyatt  ©.  Gresley  106 

Worrell's  Appeal  104 

Worth] ngton  v.  Grimsditch  234 

Wortley  v.  Pit  183 

Wright  V,  Atkyns  254 

V.  Cadogan  701 

V,  Cadogan,  Lord  702 

V,  Callender  679,  681,  682,  685 

I?.  Morley  508 

p.  Vanderplank  597,  610 

Wroughton  v,  Colquhoun  682 

Wynne  v.  Griffith  595 

Wynstanley  p.  Lee  439 

Wyth  p.  Blackmau  492 


REPORTS   OF  CASES 


ARGUED  AND  DETERMINED 


m  THi 


HIGH    COURT   OF    CHANCERY. 


DYSON  V.  HORNBY. 

DYSON  V.  BOURNE. 

ERLE  V.  DYSON. 

ERLE  t;.  BOURNE. 

HORNBY  V.  MATmSON. 

COOK  V.   STURGIS. 

1854.    November  17.    1865.    May  8.    Before  the  Lobds  JusnCBS. 

Hdd,  by  L.  J.  Turner,  dubitanie  L.  J.  Eniqht  Bbucb,  that,  although  the 
property  to  which  a  debtor  was  equitably  entitled  at  the  time  of  his  taking 
the  benefit  of  the  Act  for  the  Relief  of  Insolvent  Debtors  may  far  exceed  the 
amount  of  the  debts  payable  under  the  insolvency,  neither  he  nor  a  purchaser 
firom  him  can  intercept  the  title  of  the  assignee  under  the  insolvency  to 
recover  the  suiplns  without  showing  that  the  property  will  be  in  danger  if 
the  asdgnee  be  permitted  to  receive  it,  or  that  there  is  some  impediment  to 
an  application  to  the  Insolvent  Court  to  remove  the  assignee,  if  such  is  the 
case.* 

It  not  appearing  dear  to  L.  J.  ElNioht  Bruce,  in  the  case  before  the  Court, 
that  there  was  a  net  surplus,  held,  by  both  their  Lordships,  reversing  a 
decision  of  a  Vice-Chancellor,  that  no  interference  with  the  title  of  the 
assignee  ought  to  have  taken  place. 


'  *'  The  rules  with  regard  to  bankrupts  applied,  by  analogy,  to  persons  who 
had  taken  the  benefit  of  the  Insolvent  Debtors'  Acts,  who  were  equally  con* 
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This  was  an  appeal  from  an  order  in  the  above  causes,  dated 
the  24th  of  April,  1854,  and  made  by  the  Vice-Chancellor  Stuart 
upon  a  petition  in  all  the  causes,  and  upon  the  hearing  of  a  claim 
in  the  cause  of  Cook  v.  SturgiSy  which  was  filed  under  the  follow- 
ing circumstances :  — 

George  William  Dyson,  the  plaintiff  in  the  suit  of  Dyson  v. 
♦  2  Hornby y  was  entitled  to  some  considerable  funds  *  standing  in 
trust  in  the  suit  of  Dyson  v.  Hornby,  He  took  the  benefit  of 
the  Insolvent  Debtors  Act,  and  James  Markwell  was  appointed  to 
be  the  assignee  under  his  insolvency.  Afterwards,  by  an  inden- 
ture, dated  the  8th  of  July,  1860,  made  between  the  insolvent  of 
the  first  part,  Robert  Cook  of  the  second  part,  and  a  trustee  for 
Robert  Cook  of  the  third  part,  in  consideration  of  the  purchase- 
money  therein  mentioned  to  him,  paid  by  Cook,  the  insolvent 
conveyed  and  assigned  unto  Cook,  his  heirs,  executors,  and  admin- 
istrators, the  real  estates  therein  particularly  mentioned,  and  all 
other  the  real  estate,  copyhold  and  freehold,  late  of,  or  belonging 
to,  a  certain  testator  named  John  Edwards,  subject  to  the  debts 
and  charges  upon  the  same  therein  mentioned ;  and,  likewise,  the 
life-interest  of  the  insolvent  of  and  in  the  share  therein  mentioned 
of  the  residuary  personal  estate  of  his  late  father  Thomas  Edwards 
Dyson,  deceased,  and  all  and  every  other  the  estate  and  interest  of 
him  the  insolvent,  and  to  which  he  was  then,  or  might  thereafter 
in  any  manner  howsoever  become,  entitled  under  the  said  will  of 
his  late  father,  to  hold  the  same  for  Cook,  his  heirs,  executors, 
administrators,  and  assigns,  for  his  and  their  own  absolute  use 
and  benefit,  subject,  nevertheless,  to  the  payment  of  the  sum 
therein  mentioned,  being  the  amount  of  debts,  or  thereabouts,  con- 
tained in  the  schedule  filed  by  the  insolvent  under  the  insolvency. 

The  interests,  so  conveyed  and  assigned  by  the  insolvent  to 
Cook  by  the  above  deed,  comprised  all  the  insolvent's  right  and 
interest  (subject  to  the  payment  of  his  debts  under  the  insolvency) 
of  and  in  the  funds  in  Court  in  Dyson  v.  Hornby. 

On  the  17th  February,  1862,  James  Markwell,  the  then 
*3    sole  assignee  under  the  insolvency,  presented  a  *  petition 

sidered  as  being  devested  of  all  right  to  maintain  a  suit  in  respect  of  any  surplus 
to  ivhich  they  might  eventually  be  entitled ;  but  these  provisions  are  no  longer 
in  force ;  and  all  persons,  whether  traders  or  non-traders,  are  now  subject  to 
the  bankrupt  laws/^  1  Dan.  Ch.  Fr.  (4th  Am.  ed.)  61,  and  cases  in  notes  to 
these  points ;  Cook  v.  Sturgis,  3  De  G.  &  J.  506. 
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in  Dyson  v.  Hornby^  stating  Cook's  purchase  deed,  above  men- 
tioned ;  and  that  Cook  had  become  entitled  to  certain  of  the  debts 
or  charges  claimed  against  the  estate  of  the  insolvent ;  that,  sub- 
ject to  the  payment  of  certain  debts  of  the  insolvent,  mentioned  in 
the  purchase  deed,  and  to  certain  judgments,  and  also  to  the  other 
debts  mentioned  in  the  insolvent's  schedule.  Cook  was  then  entitled 
to  the  estate  and  effects  of  the  insolvent,  or  the  proceeds  thereof, 
under  and  by  virtue  of  the  purchase  deed ;  and  further  stating, 
that  it  had  been  arranged  and  agreed  upon  between  the  petitioner 
as  such  isurviving  assignee  of  the  insolvent,  and  the  said  Robert 
Cook  as  the  purchaser  of  the  surplus  estate  of  the  said  insolvent, 
after  payment  of  his  debts  as  aforesaid,  subject  to  the  approbation 
of  the  Court,  that  after  payment  of  the  above-mentioned  debts  and 
the  judgment  creditors  of  the  insolvent,  and  the  several  amounts 
of  costs  mentioned  in  the  petition,  5000/.  should  be  paid  out  of  the 
fund  in  Court  to  the  provisional  assignee  of  the  Insolvent  Court, 
in  order  to  make  up,  together  with  the  amounif  then  remaining  in 
the  name  of  the  said  provisional  assignee,  sufficient  to  pay  all  the 
other  unsatisfied  debts  of  the  insolvent  mentioned  in  his  said 
schedule,  and  also  the  costs  and  expenses  of  the  assignees  of  the 
insolvent,  and  that  the  balance  which  might  remain  of  the  funds 
in  Court  should  be  transfen*ed  to  Cook,  and  praying  that  this 
arrangement  might  be  carried  into  effect. 

By  an  order  dated  the  80th  of  March,  1852,  made  on  the  above 
petition  by  the  late  Vice-Chancellor  Parker,  it  was  directed  that 
the  sum  of  21,8892.  5«.  6d.  bank  8/.  per  cent  annuities,  standing 
in  the  name  of  the  accountant-general  in  trust  in  the  cause  of 
Dyson  v.  Hornby^  should  be  sold ;  and  that  out  of  the  moneys  to 
arise  by  the  said  sale,  the  several  principal  sums,  and  interest 
therein  mentioned,  should  be  paid  to  the  several  *  parties  *4 
therein  mentioned ;  and  satisfaction  was  thereby  also  ordered 
to  be  entered  up  by  the  several  parties  therein  mentioned,  upon  the 
judgments  therein  mentioned,  and  the  costs  of  all  parties  of  the 
said  suits,  and  the  costs  of  Markwell  and  of  Cook  of  the  application, 
and  otherwise  as  therein  mentioned,  were  thereby  directed  to  be 
taxed  and  paid.  And  it  was  ordered  that  the  ultimate  residue  of  the 
moneys  to  arise  by  the  said  sale  should  be  paid  to  the  petitioner 
James  Markwell,  as  assignee  of  the  insolvent. 

James  Markwell  was  afterwards  removed  from  being  assignee, 
and  Samuel  Sturgis  was  appointed  in  his  place ;  and  by  an  order 
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dated  the  11th  of  December,  1852,  the  money  by  the  last-mentioned 
order  directed  to  be  paid  to  James  Markwell  was  ordered  to  be 
paid  to  Samuel  Stm^gis. 

The  bank  annuities  by  the  order  directed  to  be  sold  as  aforesaid 
had  been  sold  out,  and  the  moneys  arising  therefrom  paid  into  the 
bank  to  the  credit  of  the  other  causes  pursuant  to  the  order. 

Cook  then  instituted  the  last  of  the  above-mentioned  suits  against 
the  provisional  assignee  under  the  insolvency,  and,  by  his  claim, 
stated  that  all  the  several  sums  of  money  by  the  last-mentioned 
order  directed  to  be  paid  had  been  paid  and  satisfied,  and  that, 
after  payment  out  of  the  remainder  of  such  money  of  the  costs, 
and  costs,  charges,  and  expenses  by  the  order  directed  to  be  taxed 
and  paid  (but  which  had  not  yet  been  taxed),  there  would  remain 
an  ultimate  residue  of  9868Z.  Is.  8d.  to  the  credit  of  Dyson  v. 
Hornby  and  others  of  the  above-named  causes,  and  which,  accord- 
ing to  the  terms  of  the  last-mentioned  order,  would  become  pay- 
able to  the  defendant  Samuel  Sturgis,  as  the  assignee  of  the 
♦  6  estate  *  and  effects  of  the  insolvent.  The  claim  further  stated 
that  there  yrere  no  debts  of  the  insolvent  payable  under  his ' 
insolvency  other  than  such  of  the  scheduled  debts  as  remained 
unsatisfied,  and  that  after  all  payments  there  would  remain  a  sur- 
plus of  6888/.  Ts.  8<i.,  which  Cook,  at  the  very  least,  was  then  indis- 
putably entitled  to  have  and  receive,  under  his  conveyance  and 
assignment,  and  in  respect  of  debts  under  the  insolvency,  to  which 
he  was  entitled  by  assignment.  Cook  further  stated  by  his  claim 
that  Sturgis  threatened  and  intended  to  apply  for  and  receive  under 
the  said  order  the  whole  of  the  fund  in  Court,  constituting  the 
residue,  although  he  had  no  occasion  or  purpose  whatever  to  receive 
or  take  for  the  purposes  of  the  insolvency  any  more  than  2500Z.  at 
the  utmost ;  and  that  he  had  no  occasion  or  purpose  whatsoever  to 
have  or  take  the  net  balance  or  sum  of  6888Z.  Is.  Sd.j  to  which 
Cook  claimed  to  be  entitled  as  aforesaid,  or  any  part  thereof,  and 
that  such  last-mentioned  sum  ought  accordingly,  as  the  plaintiff 
Cook  was  advised,  to  be  ordered  to  be  paid  to  him.  The  plaintiff 
Cook  therefore  claimed  to  be  entitled  to,  and  to  be  declared  entitled 
to  have  and  receive,  the  sum  of  6888Z.  Is.  8(2.,  part  of  the  sum  of 
12,368Z.  Is.  8(2.  standing  to  the  credit  of  the  other  causes. 

The  claim  came  on  to  be  heard,  together  with  a  petition  pre- 
sented by  Cook  in  the  other  causes ;   and  the  Vice-chancellor 
made  an  order,  directing  that  the  sum  of  2500/.  cash,  part  of  the 
[4] 
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Bum  of  9825Z.  15^.  2d.  cash,  standing  to  the  credit  of  the  causes, 
should  be  paid  to  the  defendant  Samuel  Sturgis  as  the  assignee  of 
the  estate  and  effects  of  Greorge  William  Dyson  ;  and  that  the  sum 
of  7325{.  15s.  2d.j  which  would  be  the  residue  of  the  aforesaid 
sum  of  98251.  15s.  2d.^  after  the  thereinbefore  directed  pay- 
ment thereout  should  have  been  made,  *  should  not  be  paid  *  6 
out  without  notice  to  Robert  Cook  and  Samuel  Sturgis. 
Against  this  order  Mr.  Sturgis  appealed. 

Mr.  Bacon  and  Mr.  Osborne j  in  support  of  the  appeal.  ■=—  They 

• 

contended  that  this  Court  was  not  the  proper  tribunal  for  deciding 
the  question  as  to  the  application  of  the  surplus,  and  that  the 
Court  for  the  Belief  of  Insolvent  Debtors  ought  to  be  applied  to. 

They  referred  to  Statute  1  &  2  Vict.  c.  110,  §  92. 

The  Lord  Justice  Turneb  referred  to  RocJtfort  v.  BaUersby  (a) 
and  Kaye  v.  Fosbrooke.  (J) 

Mr.  Matins  and  Mr.  Bayers,  for  Mr.  Cook,  referred  to  Tucker 
V.  Hemaman.  (c) 

Judgment  reserved. 

1855.    May  8. 

The  Lord  Justice  Turneb,  after  stating  the  facts  of  the  case, 
said :  Several  affidavits  have  been  filed  and  were  read  before  us, 
with  reference  to  the  amount  of  the  debts  payable  under  the  insol- 
vency, but  in  the  view  which  I  take  of  this  case  it  is  not  necessary 
for  me  to  enter  into  those  affidavits.  I  assume,  for  the  purposes 
of  this  appeal  (as  no  doubt  is  the  case),  that  the  fund  in  this  Court 
is  more  than  sufficient  for  the  payment  of  the  debts  under  the 
insolvency.  The  question  upon  this  appeal,  as  I  view  it,  is 
whether  it  is  competent  to  an  insolvent  debtor,  or  *  any  per-  *  7 
son  claiming  under  him,  by  proceedings  in  this  Court,  to  inter- 
cept the  title  of  the  assignee  under  the  insolvency  to  receive  the 
property  of  the  insolvent  in  a  case  in  which  it  is  not  proved  or 
even  alleged  that  the  property  will  be  in  danger  if  the  assignee  be 

(a)  2  H.  L.  Gas.  888.       (6)  8  Sim.  28.       (e)  4  De  G.,  M.  &  G.  895. 
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« 

permitted  to  receive  it,  or  that  there  is  any  impediment  to  an 
application  to  the  Insolvent  Court  to  remove  the  assignee,  if  any 
such  case  exists. 

And  I  am  of  opinion  that  neither  the  insolvent  nor  any  person 
claiming  under  him  has,  under  such  circumstances,  any  right  so 
to  intercept  the  title  of  the  assignee.  The  legislature  has  created 
the  Insolvent  Debtors'  Court  for  the  purpose  of  administering  the 
estate  of  insolvents ;  has  provided  for  the  vesting  of  their  estates 
in  their  assignees ;  for  the  payment  of  their  debts,  and  for  the 
revesting  in  them,  or  those  claiming  under  them,  of  the  surplus, 
if  any,  of  their  property  through  the  medium  of  that  Court ;  and  I 
scarcely  know  any  thing  which,  in  my  judgment,  would  be  more 
mischievous  than  for  this  Court  to  interfere  with  the  jurisdiction 
thus  created  by  the  legislature.  If  this  Court  were  to  interfere  as 
to  the  surplus  it  could  hardly  stop  short  of  ascertaining  whether 
there  was  a  surplus  or  not,  and  then  there  would  follow  an  exam- 
ination of  all  the  property  of  the  insolvent  and  an  inquiry  as  to 
each  of  his  debts,  without  the  powers  which  the  legislature  has 
given  to  the  Insolvent  Court,  for  the  purposes  of  such  examination 
and  inquiry. 

This  Court  has  no  original  jurisdiction  over  the  estates  of  insol- 
vents, and  none  of  the  Insolvent  Acts  can,  as  it  appears  to  me,  be 
construed  to  give  it  any  such  jurisdiction.  The  assignees,  indeed, 
may  be  said  to  be  in  a  sense  trustees,  but  they  are  trustees  to  deal 
with  and  distribute  the  property  according  to  the  orders  of 
*  8  the  Insolvent  *  Court,  and  not  according  to  the  orders  of  this 
Court  in  the  exercise  of  its  general  jurisdiction  over  trusts. 

It  is  unnecessary,  however,  further  to  pursue  the  subject,  for 
the  point  seems  to  me  to  be  governed  by  decision.  The  case  of 
Rochfort  V.  Batteraby,  (a)  in  the  House  of  Lords,  to  which  I 
referred  in  the  course  of  the  argument,  seems  to  me  to  be  decisive 
upon  it. 

I  am  of  opinion,  therefore,  that  this  petition  and  claim  ought  to 
be  dismissed,  and  I  think  they  should  be  dismissed  with  costs, 
including  the  costs  of  the  appeal. 

The  Lord  Justice  Knight  Bruce.  —  I  have  had  more  doubt 
than  has  been  felt  by  my  learned  brother  as  to  the  proper  mode  of 

(a)  2  H.  L.  Gas.  388. 
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disposing  of  this  case,  which  circumstance,  combined  with  the 
nature  (I  had  almost  said  the  harmless  nature)  of  the  order  under 
appeal  and  a  hope  on  mj  part  of  an  arrangement  being  effected 
between  the  contending  parties,  has  caused  our  judgment  to  be  so 
long  deferred ;  a  delay  attributable  to  myself  alone. 

The  order  is  probably  informal,  which,  however,  is  a  matter  of 
little  or  no  importance.     But  I  have  failed  in  my  endeavours  to 
make  myself  think  it  maintainable  substantially.     Perhaps  if  a 
perfectly  clear  title  had  appeared  to  me  to  be  shown  in  Mr.  Cook, 
and  the  utmost  possible  amount  of  every  possible  claim  on  the 
fund  in  question  had  been  made  manifest,  and  could  be  provided' 
for  here  so  as  to  leave  plainly  a  net  surplus  belonging  to  Mr.  Cook, 
I  might  have  thought  it  right  to  accede  in  part  at  least,  if  not 
wholly,  to  what  he  has  asked.     But  the  case  does  not  seem  to 
me  in  that  condition.     He  has  not,  I  *  think,  shown  sufficient    •  9 
ground  for  interfering  with  the  order  made  by  the  Vice-Chan- 
cellor  Parker,  or  with  the  jurisdiction  of  the  Insolvent  Court,  which 
can,  and  no  doubt  will,  do  effectual  justice  in  the  matter. 

I  fear,  therefore,  that  the  appeal  must  succeed,  and  his  claim  and 
petition  be  dismissed,  but  without  prejudice  to  any  proceedings  or 
question  in  the  Insolvent  Court. 


HUTTON  V.  ROSSITER. 

1854.    December  1.     1855.    April  28.    Before  the  Lords  Justices. 

A  testator  directed  that  certain  legacies  should  remain  at  interest  in  his  business. 
His  executor,  who  was  his  brother  and  partner,  credited  in  his  books  the 
legatees,  who  were  the  executor's  8on»  and  had  access  to  his  books,  with  the 
amounts  of  the  legacies,  and  with  interest  upon  them,  but  in  a  deed  between 
the  parties  the  accounts  were  recited  to  be  unsettled.  He  returned  to  the 
stamp  office  the  estimated  value  of  the  testator^s  estate,  at  an  amount  more 
than  sufficient  for  payment  of  the  legacies,  and  paid  duty  upon  them  and 
upon  a  residue  beyond.  Hdd,  that,  in  the  circumstances  of  the  case,  those 
acts  did  not  amount  to  a  conclusive  admission  of  assets.* 

One  of  the  legatees  had  on  his  marriage  assigned  a  part  of  his  legacy  to  the 
trustees  of  his  settlement,  covenanting  to  pay  the  amount  by  instalments. 
It  appeared,  on  the  evidence,  that  the  marriage  was  contracted  and  the 


*  See  Cadbury  r.  Smith,  L.  R.  9  Eq.  37. 
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setUeinent  made  on  the  faith  of  representations  hj  the  executor  that  the 
legacy  was  substantial  and  safe  and  would  be  paid,  though  at  a  future  time. 
Held,  that  the  estate  of  the  executor  thereby  became  indebted  for  the  whole 
amount.' 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Stuart, 
confirming  the  certificate  of  the  chief  clerk,  whereby  William 
Macintosh  Hutton,  the  testator  in  the  cause,  was  found  to  be 
indebted  to  the  respondents  (his  two  sons)  in  respect  of  an  admis- 
sion on  his  part  of  assets  come  to  his  hands  as  executor  of  a 
former  testator  named  Robert  Button. 

The  two  testators  were  brothers  and  partners  in  business,  until 
the  death  of  Robert  Hutton,  which  took  place  on  the  1st  of  April, 
1849.  Robert  Hutton  by  his  will,  gave  a  legacy  of  5000/.  to 
*10  each  of  the  respondents,  ♦James  Frederick  Hutton,  and 
Thomas  Calvert  Hutton  (sons  of  William  Macintosh  Hutton), 
but  directed  that  these  legacies  should  remain  at  interest  in  the 
business,  and  should  not  be  called  in  by  the  legatees  except  by 
certain  instalments  payable  after  six  months'  notice,  and  he 
appointed  William  Macintosh  Hutton,  Robert  Rossiter  Hutton,  and 
the  respondents  his  executors.  The  will  was  proved  by  all  of 
them,  except  the  respondent  Thomas  Calvert  Hutton,  who  was 
still  an  infant.  Soon  after  Robert  Button's  death  William  Macin- 
tosh Hutton,  who  continued  to  carry  on  the  business,  gave  credit 
to  his  brother's  estate  in  the  books  of  the  firm  for  a  balance  of 
64,000Z.  Accounts  were  also  opened  in  the  same  books  with  each 
of  the  respondents,  to  whom  William  Macintosh  Hutton  gave 
credit  in  those  accoimts  for  the  amount  of  the  principal  of  their 
legacies,  and  also  for  interest  upon  them.  The  respondents  had 
been,  in  the  lifetime  of  the  testator  (their  uncle),  and  continued 

^  See  8  Lead.  Gas.  in  Eq.  (8d  Am.  ed.)  870,  in  notes  to  Row  v.  Dawson  and 
Ryall  r.  Bowles ;  2  Smith  Lead.  Gas.  (5th  Am.  ed.)  642  et  seq, ;  Ainsley  v. 
Medlycott,  9  Ves.  (Sumner^s  ed.)  24,  Mr.  Hovenden^s  note  (3) ;  1  Story  £q. 
Jur.  §  1905.  el  aeq,;  Kerr  Inj.  34,  35;  Jennings  v.  Broaghton,  5  De  G.,  M.  & 
O.  126  and  'notes ;  Lobdell  r.  Baker,  3  Met.  469 ;  Audenried  v,  Betteley,  5 
Allen,  384 ;  Plmner  v.  Lord,  9  Allen,  455 ;  Osgood  v.  Nichols,  5  Gray,  420 ; 
Langdon  v.  Doud,  10  Allen,  437 ;  Andrews  v.  Lyons,  11  Allen,  349 ;  Turner 
o.  Coffin,  12  Allen,  401 ;  Fall  River  National  Bank  v.  Buffinton,  97  Mass.  498; 
Hawes  v,  Marchant,  1  Gurtis,  136 ;  Yibbard  v.  Roderick,  51  Barb.  616 ;  Brook- 
man  V.  Metcalf,  4  Rob.  (N.  Y.)  568 ;  Yanderpool  v.  Brake,  28  Ind.  130;  Ridg- 
way  V.  Morrison,  28  Ind.  401 ;  Chouteau  v.  Goddtn,  39  Missou.  229 ;  Davidson  v. 
Young,  38  lU.  139. 
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to  be,  employed  as  clerks  in  the  business,  and  were  aware  of  the 
entries  made,  and  the  accounts  opened  in  the  books.  A  deed  was, 
however,  executed  in  1851,  by  the  parties,  containing  a  recital 
that  the  accounts  had  not  been  settled. 

In  August,  1851,  William  Macintosh  Hutton,  as  executor  of 
Robert  Button's  will,  passed  his  residuary  account,  in  which  he 
stated  the  estimated  value  of  the  share  of  the  book  debts  belong- 
ing to  the  testator  Etobert  Hutton  as  43,5162.  He  also  paid 
legacy  duty  on  all  the  legacies  bequeathed  by  his  brother's  will, 
amounting  to  about  37,0002.,  and  on  a  residue  beyond  that  amount. 

In  January,  1852,  he  died,  having  made  his  will,  and,  the 
present  suit  having  been  instituted  to  administer  his  estate, 
and  the  usual  accounts  having  been  directed,  the  *  respondents    *  11 
claimed  to  rank  as  creditors  on  his  estate  for  the  amount  of 
the  legacies  of  5000/.  each. 

The  chief  clerk  allowed  the  claims,  and  the  Yice-Chancellor 
confirmed  the  allowance. 

Mr.  Bacon  and  Mr.  Sehcyn^  for  the  plaintifif  (who  was  a  creditor 
of  the  executor),  in  support  of  the  appeal,  referred  to  Postle- 
ihwaite  v.  Mounsetfy  (a)  Barnard  v.  Pomfrety  (6)  Clark  v.  Bates,  (c) 

Mr.  Malin%j  Mr.  Piggott^  and  Mr.  A.  J.  Lewis^  for  the  respon- 
dents, referred  to  Lazonby  v.  Mawson,  (rf)  Whittle  v.  Henning^  (e) 
Hart  V.  Mimorsj  (jg^  (Gregory  v.  Harman.  (A) 

Mr.  BaggaUayy  for  the  executor  of  William  Macintosh  Hutton. 

Mr.  Bacouj  in  reply. 

The  Lord  Justice  Knight  Bruce.  —  I  think  that  the  creditors 
are  entitled  to  have  the  order  varied.  Whether  this  will  ultimately 
be  beneficial  to  them  may  be  a  question.  I  consider  it  a  just  infer- 
ence from  the  materials  before  us  that  William  Macintosh  Hutton 
never  intended  to  admit  assets  of  the  testator  Robert  Hutton.  I 
also  think  it  a  just  conclusion  that  the  conduct  of  William  Macin- 

(a)  6  Hare,  33,  note.  («)  2  Beav.  396. 

(6)  3  Myl.  &  Cr.  63.  (p)  1  Cr.  &  Mee.  700. 

(c)  2  De  6.  &  Sm.  203.  (h)  1  M.  &  F.  209. 
\d)  2  Sm.  &  Gif.  267. 
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tosh  Hutton  with  respect  to  the  assets  did  not  at  any  time  deceive 
or  mislead  either  of  his  sons,  the  present  claimants  in  the 

*  12    matter.     There  *  is,  in  my  opinion,  no  reason  for  believing 

that  either  of  the  sons  regulated  his  conduct  upon  the  notion 
of  any  admission  of  assets  on  the  part  of  their  father.  As  there 
was,  in  my  judgment,  an  absence  of  intention  to  admit  assets  on 
the  part  of  William  Macintosh  Hutton,  and  as  the  decision  pro- 
nounced in  this  matter  proceeds  entirely  or  mainly,  as  I  under- 
stand, on  the  supposed  admission  of  assets,  I  think  the  appellants 
entitled,  as  I  have  said,  to  have  the  order  varied. 

It  seems  to  me,  from  the  materials  before  the  Court,  highly 
probable  that  the  intention  of  William  Macintosh  Hutton  in  mak- 
ing the  entries  relied  upon,  or  allowing  them  to  be  made  in  the 
books,  as  he  did,  was  honestly  and  fairly  to  become  master  of  the 
whole  of  his  brother's  estate  engaged  in  the  partnership  for  his 
own  benefit,  on  the  terms  of  charging  himself  with  the  legacies. 
At  least,  no  more  favourable  view  for  the  legatees  can  be  taken, 
though  whether  so  favourable  a  view  can  be  taken  may  be  doubt- 
ful. But  supposing  that  it  can,  such  an  intention  could  not  be 
effectual,  for  the  surviving  partner  was  an  acting  executor,  and 
some  of  the  legatees  were  infants,  who  could  not  accept  the  per- 
sonal liability  of  the  executor  in  lieu  of  their  specific  right  to 
resort  to  the  assets,  and  their  title  to  have  the  estate  of  the  testator 
applied  in  a  due  course  of  administration.  If,  therefore,  the 
intention  of  the  executor  was  such  as  I  have  supposed,  the  inten- 
tion could  not  be  effectual ;  and  it  is,  in  my  opinion,  impossible,  as 
the  matter  now  stands,  to  hold  that  William  Macintosh  Hutton's 
estate  is  bound  by  such  an  intention. 

The  question  is  not  before  us  whether  or  to  what  extent  as  exec- 
utor he  ought  to  be  bound  in  respect  of  a  valuation  made  by  him* 
self  of  his  testator's  assets,  nor  whether  he  is  liable  to  be 

*  18    charged  for  any  wilful  default.     *  The  question  is  merely  as 

to  an  admission  of  assets  arising  in  a  suit  for  the  administra- 
tion of  the  executor's  estate,  a  proceeding  in  which,  as  matters 
stand,  his  brother's  estate  cannot  be  administered,  and  the  accounts 
concerning  that  estate  are  not  capable  of  being  dealt  with. 

It  appears  to  me  (entertaining  as  I   do  considerable  doubt 

whether  the  appellants  will  in  the  result  gain  by  their  present 

success,  if  success  it  is),  that  the  two  debts  in  question,  which 

now  stand  allowed,  should  be  converted  into  claims,  that  such 
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dividends  as  would  be  made  on  them  if  debts,  and  as  are  reserved 
in  cases  of  claims,  should  be  reserved,  and  that  all  parties  should 
be  at  liberty  to  take  such  proceedings  as  they  may  be  advised  with 
respect  to  the  administration  of  the  estate  of  Robert  Button  and 
tiie  acts  of  William  Macintosh  Hutton  as  executor. 

The  Lord  Justice  Turner.  —  Three  points  have  been  insisted 
upon  in  favour  of  charging  the  estate  of  William  Macintosh  Hutton 
with  the  full  amount  of  these  legacies  as  upon  an  admission  of 
assets:  first,  that  William  Macintosh  Hutton  credited  the  testa- 
tor's estate  in  the  account  between  the  partnership  and  the  exec- 
utors of  his  brother  with  more  than  sufficient  to  answer  the 
legacies,  and  that  he  opened  an  account  with  each  of  the  legatees, 
in  which  they  were  credited  with  the  amount  of  their  legacies ; 
secondly,  that  some  years  after  his  testator's  death,  William  Mac- 
intosh Hutton  passed  his  residuary  account  at  the  stamp  officOi 
and  in  that  account  took  credit  for  the  legacies,  ancT  paid  duty  on 
them  to  their  full  amount ;  and,  thirdly,  that  payments  were  made 
to  the  legatees  upon  that  footing  for  interest  upon  the  lega- 
cies. 

*  With  respect  of  the  credit  of  64,000/.  in  the  accounts,  *  14 
it  appears  on  the  balance  sheet  that,  in  1848,  immediately 
before  the  testator's  death,  the  testator's  capital  in  the  concern 
was  64,000Z.  That  amount,  therefore,  was  to  be  credited  to  the 
testator's  estate  in  some  shape  or  other,  and  the  fact  of  its  having 
been  credited,  cannot,  therefore,  be  conclusive.  It  is  said,  how- 
ever, that,  not  only  is  the  64,000/.  credited,  but  there  is  a  transfer 
to  the  legatees  from  the  executorship  account,  and  this  it  is  said  is 
a  conclusive  admission  of  assets.  But  when  we  look  at  the  cir- 
cumstances, the  fact  of  an  account  having  been  opened  with  the 
legatees  does  not  seem  to  me  to  be  material,  for  the  legacies  were 
to  remain  in  the  concern,  and  it  was  not  incorrect,  therefore,  that 
the  legatees  should  be  credited.  No  payment  on  account  of  princi- 
pal was  ever  made  to  the  legatees,  nor  was  any  notice  given  by  the 
legatees  requiring  payment  of  principal,  and,  as  to  one  of  the  lega- 
tees, no  communication  was  made  to  him  of  the  account  having 
been  opened.  Surely  it  is  going  too  far  to  say,  that  if  an  executor 
opens  an  account  in  his  books,  he  is  on  that  fact  alone,  without 
any  communication  having  been  made,  to  be  charged  as  on  an 
admission  of  assets.    There  is,  besides,  the  deed  of  1851,  expressly 
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« 

reciting  that  the  account  had  not  been  settled,  and  the  64,000{., 
therefore,  could  not  be  treated  as  due  from  William  Macintosh 
Hutton.  That  recital  appears  to  me  to  prevent  the  entry  in  the 
account  from  having  any  binding  operation. 

I  think  that,  in  the  peculiar  circumstances  of  the  case,  these 
entries  cannot  be  held  to  amount  to  an  admission  of  assets. 

Then,  as  to  £he  residuary  account.  It  is,  no  doubt,  a  strong  cir- 
cumstance against  an  executor,  that  he  has  rendered  an 

*  15    account  to  the  stamp  office,  taking  credit  in  *  the  account  for 

the  legacies.  But  before  the  Court  acts  upon  the  inference 
to  be  deduced  from  such  an  account  having  been  rendered,  it  is 
the  duty  of  the  Court  to  examine  the  account ;  and  upon  examin- 
ing this  account,  we  find  that  the  48,0002.  (although  the  duty  is 
paid  on  it)  is  not  returned  as  absolutely  due  from  the  executor, 
but  as  the  estimated  value  of  the  testator's  share  in  the  concern. 
The  whole  eflFect  of  the  account,  therefore,  would  be  displaced  by 
proof  that  the  amount  was  over-estimated. 

With  respect  to  the  interest,  it  is  to  be  observed  that  the  interest 
was  not  paid,  but  only  credited  in  account.  It  is  said  that  the 
testator  had  elected  to  take  his  brother's  share  of  the  concern,  and, 
therefore,  his  share  of  the  liabilities;  but  the  dealing  with  the 
accounts  is  consistent  with  the  testator's  having  elected  or  not 
having  elected,  and  I  think  that  he  cannot  be  presumed  to  have 
intended  to  elect  when  he  had  the  same  right  without  electing. 

1855.    February  19. 

Subsequently  to  the  foregoing  decision,  and  on  the  19th  Febru- 
ary, 1855,  Robert  Rossiter  Hutton,  another  of  the  sons  of  W.  M. 
Hutton  and  one  of  the  legatees  under  the  will  of  Robert  Hutton, 
together  with  the  trustees  of  his  marriage  settlement,  carried  in  a 
claim  in  the  suit,  to  be  admitted  as  creditors  on  the  estate  of  W. 
M.  Hutton,  in  respect  of  4779?.,  the  balance  of  his  legacy  of  5000Z. 
and  interest:  they  stated,  that  in  1851,  R.  R.  Hutton  married 
Miss  Snell ;  that,  previously  to  the  marriage,  Mr.  Snell,  the  father 
of  the  lady,  proposed  by  letter  to  make  up  his  daughter's  fortune 
to  4000Z.  upon  condition  of  Robert  Rossiter  Hutton  bringing  the 
like  sum  into  settlement ;  that  on  this  proposal  being  com- 

*  16    municated  by  letter  to  William  Macintosh  ♦  Hutton,  he  wrote 

to  Mr.  Snell,  saying  that  he  did  not  consider  that  Robert 
Rossiter  Hutton  could  enter  into  such  a  contract ;  that  communi- 
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cations  then  took  place  between  Bobert  Bossiter  Hntton  and  Wil- 
liam Macintosh  Button,  and  the  latter  ultimately  informed  Bobert 
Bossiter  Button  that  he  had  consulted  his  solicitor,  and  thought 
that  he,  Bobert  Bossiter  Button,  was  authorized  to  make  a  settle- 
ment of  4000/.,  part  of  the  legacy,  as  he  was  absolutely  entitled  to 
it,  and  he  advised  Bobert  Bossiter  Button  to  arrange  the  payment 
by  five  yearly  instalments ;  that,  in  consequence  of  this,  a  deed 
was  executed,  to  which  W.  M.  Button  was  not  a  party,  by  which 
Miss  Snell's  property  was  sejttled  on  certain  trusts,  an  additional 
sum  being  covenanted  to  be  paid  by  her  father,  and  by  the  same 
deed  Bobert  Bossiter  Button  assigned  to  trustees  4000Z.,  part  of 
the  legacy  of  5000^,  and  covenanted  that  it  should  be  paid  by 
annual  instalments  of  800{.,  within  five  years  from  the  marriage, 
and  interest  at  five  per  cent  in  the  mean  time.  It  appeared  that 
no  payment  had  been  made  under  the  settlement  in  respect  of  the 
principal  sum  of  40002.,  and  that  there  was  abo  due  a  sum  in 
respect  of  interest.  In  respect  of  the  balance  of  10002.  a  sum  oC 
7792.  still  remained  unpaid. 

Evidence  was  gone  into  on  both  sides,  the  material  portions  of 
which,  namely,  the  affidavits  of  B.  B.  Button  and  Mr.  Snell  in 
support  of  the  claim,  are  sufficiently  stated  in  the  judgment  of  the 
Lord  Justice  Turner. 

The  Vice-Chancellor  Stuart,  before  whom  the  matter  came, 
considered  the  case  concluded  by  the  decision  of  the  Lords  Justices 
on  the  claims  of  James  Frederick  Button  and  Thomas  Calvert 
Button,  and  directed  the  claim  of  Bobert  Bossiter  Button  and  the 
trustees  to  stand  as  a  claim  only. 

*From  this  decision  Bobert  Bossiter  Button  and  his  *17 
trustees  now  appealed. 

Mr.  Malins  and  Mr.  T.  H.  Terrell^  for  the  appeal.  —  They  dis- 
tinguished the  present  case  from  that  which  had  been  decided  by 
the  Lords  Justices  in  December :  there  the  question  was  simply 
one  of  admission  of  assets ;  here  a  marriage  had  been  entered  into 
on  the  faith  of  certain  representations  as  to  property,  namely,  that 
the  legacy  of  50002.  belonged  to  B.  B.  Button  absolutely,  though 
for  purposes  of  convenience  it  was  not  to  be  immediately  paid. 
They  commented  on  the  evidence,  and  cited  Berruford  v.  MUr 
ward,  (a) 

(a)  2  Atk.  49. 
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[The  Lord  Justice  Knight  Bruce  referred  to  the  decision  of  the 
House  of  Lords  in  Jorden  v.  Money,  (a)] 

Mr.  Bacon  and  Mr.  Selwyn^  for  the  creditors  having  the  conduct 
of  the  suit,  supported  the  decision  of  the  Vice-Chancellor.  —  They 
submitted  that  the  arrangement  made  on  the  marriage  was  really 
no  more  than  fliis,  that  R.  R.  Hutton  covenanted  to  settle  what- 
ever might  be  coming  to  him,  without  its  being  at  all  understood 
that  any  thing  would  certainly  come,  to  him ;  that  if  any  thing 
more  than  this  had  been  intended,  W.  M.  Hutton  would  have 
joined  in  the  covenant,  which  he  did  not ;  and  that  in  fact,  afber 
the  communications  which  had  taken  place,  all  parties  knew,  or 
must  be  taken  to  have  known,  that  the  payment  of  the  legacies 
was  uncertain,  and  depended  on  the  accounts  of  the  business,  the 
intention  of  the  testator  R.  Hutton  being,  not  that  his  nephews 
should  have  legacies  of  5000/.  each  absolutely,  but  that  they  should 
have  legacies  to  that  amount  out  of  the  business.  They 
*  18  *  contended  that,  in  this  view  of  the  case,  there  was  no  ground 
for  the  claim,  and  that  the  Vice-Chancellor's  decision  was 
correct. 

Mr.  Baggallay  appeared  for  the  executor  of  W.  M.  Hutton. 

Mr.  Malins  replied. 

The  Lord  Justice  Ej^ight  Bruce.  —  I  do  not  see  any  reason 
for  departing  from  the  conclusion  at  which  we  arrived  on  the  1st 
of  December  last.  I  still  think  that  it  was  correct ;  but  I  think 
also  that  the  present  case  is  importantly  different  from  the  case 
then  before  us.  It  seems  to  me  that,  making  every  allowance 
that  ought  to  be  made  in  the  respondent's  favour,  for  the  bias 
imder  which  of  necessity  Mr.  Snell  and  Mr.  Robert  Rossiter 
Hutton,  however  respectable,  depose,  the  just  inference  from  the 
whole  of  the  materials  before  the  Court  is,  that  Mr.  Snell  consented 
to  the  marriage  of  his  daughter  upon  such  settlements  as  were 
made,  and  that  Mr.  Snell  and  Mr.  Robert  Rossiter  Hutton  did 
execute  the  settlements  that  were  executed  upon  the  faith  of  a 
representation,  in  fact  made  by  Mr.  William  Macintosh  Hutton  to 

(a)  6  H.  L.  Gas.  185. 
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each  of  them,  that  the  legacy  of  50002.  was  a  substantial  and  safe 
legacy  due  and  to  be  paid,  although  the  payment  of  it  might  be 
and  was  deferred. 

The  expression  of  one  of  the  rules  belonging  to  this  department 
of  the  law,  which  is  to  be  found  in  Lord  Eldon's  judgment  in  the 
case  of  Evans  v.  Bicknell^  (a)  has  been  always  deemed  satisfactory 
and  right.  His  language  is, ''  It  is  a  very  old  head  of  equity,  that 
if  a  representation  is  made  by  one  person  to  another  person 
*  going  to  deal  in  a  matter  of  interest  upon  the  faith  of  that  *  19 
representation,  the  former  shall  make  that  representation 
go<5d,  if  he  knows  it  to  be  false."  If  the  representation,  which  I 
consider  proved  against  Mr.  William  Mackintosh  Hutton,  was  true, 
there  is  an  end  of  the  dispute ;  his  estate  owes  the  money.  If  the 
representation  was  untrue,  it  is  not  too  much  to  say  that  he 
must  be  taken  to  have  known  it  to  be  untrue,  and  I  am  therefore 
satisfied,  that  not  only  as  to  the  4000Z.  settled,  but  also  as  to  the 
residue  of  the  5000/.,  that  which  was  not  settled,  namely,  the  779/., 
the  father's  estate  is  bound  to  make  good  that  representation; 
consequently,  the  father's  estate  is  a  debtor  for  the  money  to  the 
trustees  of  the  settlement  or  to  the  son.^ 

The  Lord  Justice  Turner.  —  This  case  appears  to  me  to  stand 
upon  grounds  wholly  diflferent  from  the  case  which  was  before  us 
in  December  last.  The  question  then  was  simply  this,  whether 
Mr.  William  Macintosh  Hutton  had  bound  himself  by  an  admis- 
sion of  assets  of  Robert  Hutton  to  tlie  payment  of  the  legacies  to 
the  two  sons. 

The  question  here  is,  whether  William  Macintosh  Hutton  has 
bound  himself  by  representations  made  upon  the  marriage  of  his 
son,  and  which  induced  that  marriage.  Looking  at  the  evidence, 
I  feel,  I  may  say,  no  doubt  upon  the  case,  so  far  as  respects  the 
4000/.  The  statement  that  Mr.  Snell  makes,  in  reference  to  the 
treaty  of  the  marriage  of  Robert  Rossiter  Hutton  with  his  daugh- 
ter, is  this:  he  says,  "Previously  to  such  marriage,  the  said 
Robert  Rossiter  Hutton  informed  me,  that  his  property  consisted 
of  the  sum  of  5000/.,  then  in  his  father's  hands,  and  for  which 
he  received  interest."     That  representation  is  accurate,  as  ap- 

(a)  6  Ves.  183. 

*  See  ante,  9  note  (1). 
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♦  20   pears  by  the  accounts  which  are  contained  ♦  in  the  books  of 

the  father,  in  which  credit  is  given  for  interest  against 
moneys  drawn  out  by  the  son  from  the  father.  Then  Mr.  Snell 
goes  on  to  state,  that  he  saw  Mr.  William  Macintosh  Huttcm  upon 
the  subject,  and  that  a  conversation  took  place  between  tliem  with 
reference  to  the  settlement.  He  says :  "  Some  time  after  writing 
the  letter  last  referred  to  (that  is,  the  letter  he  had  written  to 
Robert  Bossiter  Hutton  as  to  this  settlement),  I  received  a  letter 
upon  the  subject  of  the  settlement  from  the  said  William  Macin- 
tosh Hutton,  and  he  subsequently  called  upon  me  in  Belgrave 
Boad,  where  I  was  then  residing,  for  the  purpose  of  discussing 
the  terms  thereof,  and  he  confirmed  the  statement  of  his  son  with 
reference  to  the  before-mentioned  legacy,  and  assented  to  the  pro- 
priety and  prudence  of  the  proposed  settlement  of  4000Z.,  part  of 
the  amount  thereof,  and  I  stated  to  the  said  William  Macintosh 
Hutton,  my  willingness  to  make  up  my  daughter's  fortune  to  a 
like  sum  of  40002.,  and,  on  my  suggesting  to  the  said  William 
Macintosh  Hutton,  that  his  son's  4000/.,  or  some  portion  thereof, 
should  be  paid  into  the  trustees'  hands  before  the  marriage,  he 
stated  that  he  should  not  like  to  pay  the  same  at  once,  and  he 
gave  as  his  reasons  for  such  non-payment,  that  legacies  of  50002. 
had  been  given  by  their  uncle  to  each  of  his  other  children,  and  he 
was  not  under  any  obligation  to  make  an  immediate  payment  of 
such  legacies,  and  he  thought  that  he  might  be  placed  in  a  di£5culty, 
if  he  at  once  paid  his  son  Robert's  legacy,  because  his  other  sons 
might  then  reasonably  expect  him  to  pay  them  forthwith  their 
legacies,  and,  looking  at  the  price  of  produce,  and  the  general 
state  and  prospects  of  the  market,  it  would  not  be  convenient  for 
him  to  pay  all  such  legacies,  as  it  would  suddenly  withdraw  a 
large  amount  of  capital  from  his  business,  which  would  be  preju- 
dicial, but  he  distinctly  stated  that  I  might  rest  quite  satis- 

*  21   fied  that  the  money  *  was  safe  in  his  hands  and  that  it 

would  be  paid  at  the  periods  we  might  agree  upon."  (a) 

(a)  It  may  be  well  to  add  to  the  passage  above  quoted  by  the  Lord  Justice 
that  which  immediately  followed  it;  namely,  "and  he  never  stated  or  implied 
that  the  right  of  the  said  R.  R.  Hutton  to  the  said  6000/.  depended  upon  any 
contingency,  but  he  gave  me  distinctly  to  understand  that  he  was  responsible  to 
his  son  for  the  amount  of  the  legacy,  and  that  his  son  was  unqualifiedly  entitled 
to  it,  except  that  he  could  not  call  for  its  immediate  payment  by  reason  of  the 
peculiar  provisions  of  his  nucleus  wiU,  and  I  was  so  entirely  satisfied  with  the 
explanations  and  assurances  given  me  by  the  said  W.  M.  Hutton,  that  I  was 
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The  conversation  goes  on,  and  they  come  to  an  agreement,  that 
this  sum  of  4000Z.,  part  of  the  legacy  of  50007.,  should  be  paid 
by  five  instalments  of  8002.  each,  instead  of  according  to  the  pro- 
visions, of  the  will. 

There,  therefore,  is  a  distinct  representation  by  the  father  that 
the  legacy  of  60007.  to  the  extent  of  4000/.,  should  be  forthcoming 
for  the  purpose  of  the  settlement  by  five  annual  instalments  of 
800/.,  and  upon  that  the  son  enters  into  a  covenant,  not  that  he 
will  pay  it,  but  that  it  shall  be  paid  by  the  instalments  that  are 
stipulated  for,  which  had  formed  the  subject  of  agreement  between 
the  two  fathers.  I  think,  therefore,  upon  these  representations 
there  is  no  doubt  as  to  the  4000/.,  that  the  father  had  made  him- 
self liable  for  it. 

*  Then  comes  the  question  as  to  the  779/.  I  have  felt  ♦  22 
more  doubt  upon  that,  looking  to  the  evidence  of  Mr.  Snell, 
which  refers  merely  to  the  conversation  as  to  the  4000/.,  and  does 
not  touch  the  balance  of  the  legacy  beyond  that  amount ;  but, 
upon  looking  to  the  affidavit  of  Mr.  Robert  Rossiter  Button,  I 
find  he  distinctly  states  this:  he  says,  '^I  acted  in  accordance 
with  the  arrangement  made  between  my  father  and  the  said 
Edward  Snell,  and  under  the  full  reliance  that  my  father  could 
pay  the  money  pursuant  to  such  arrangement,  otherwise  I  should 
not  have  entered  into  such  an  engagement,  because  I  know  that  I 
had  no  means,  and  that  I  was  not  likely  to  possess  the  means,  of 
performing  it  except  through  my  father's  instrumentality ;  and  in 
the  various  communications  which  I  had  from  time  to  time  with 
my  father  upon  the  subject  of  the  settlement,  and  otherwise  in 
connection  with  my  worldly  prospects,  he  never  at  any  time  inti- 
mated or  implied  that  my  right  to   the   said  legacy  of  5000/. 

content  to  leave  the  matter  as  it  stood,  and  I  did  not  press  him  to  give  any 
security  for  the  payment  of  the  money,  but  I  discussed  with  him  the  times  at 
which  it  should  be  paid,  and  I  expressed  my  willingness  to  be  bound  to  pay  the 
money  which  I  had  undertaken  to  adyance  towards  my  daughter's  fortune,  at 
periods  corresponding  with  the  periods  at  which  the  40002.  belonging  to  the 
said  R.  R.  Hutton  was  to  be  paid,  and  I  was  quite  prepared  to  agree  to  pay  my 
money  before  the  marriage  took  place,  if  the  said  W.  M.  Hutton  had  agreed  to 
pay  his  son's  money  at  the  lik^  time,  but  the  said  W.  M.  Hutton  appeared 
desirous  of  postponing  the  periods  of  payment  as  much  as  possible,  and  he  made 
a  suggestion  that  the  4000Z.  should  be  paid  by  five  yearly  instalments  of  8002. 
each,  to  which  proposal  I  assented,  and  the  settlements  were  subsequently  pre- 
pared npon  the  basis  of  that  arrangement.'' 

VOL.  vn.  2  [  l'^  ] 
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depended  upon  any  contingency,  but  on  the  contrary,  he  invariably 
treated  the  matter  as  though  the  money  were  in  his  hands,  and 
that  I  had  an  absolute  and  positive  right  to  the  same,  although  I 
had  no  right  to  require  immediate  payment  thereof." 

It  must,  I  think,  be  taken  upon  that  statement  (there  being  no 
evidence  to  contradict  it),  that  there  were  representations  by  the 
father  that  the  whole  5000Z.,  and  not  merely  the  4000Z.  which  was 
put  into  settlement,  would  be  forthcoming ;  and  there  being  such 
representations,  it  must,  I  think,  equally  be  assumed  that  the 
marriage  took  place,  not  merely  upon  the  contract  for  the  pay- 
ment of  the  4000Z.  within  the  time  agreed  upon,  but  also  upon  the 
representation  that  the  son  would  be  entitled  to  the  balance  in 
respect  of  the  5000Z. 

Observations  have  been  made  with  reference  to  what 
*  23  *  passed  in  the  House,  of  Lords  in  the  case  of  Jorden  v. 
Money,  (a)  I  have  looked  at  the  report  of  that  case,  and  I 
find  that  it  turned,  as  I  supposed  it  did,  upon  the  facts.  The 
principle  of  law  upon  the  subject  does  not  seem  to  have  been 
questioned.  Whether  it  was  rightly  or  wrongly  applied  to  the 
facts  is  not  the  question  we  have  to  consider ;  but  I  observe  that 
the  Lord  Chancellor,  in  giving  judgment,  gives  an  opinion  un- 
favourable to  the  present  respondents.  His  Lordship  says: 
^^  There  are  two  grounds  upon  which  it  is  said  that  the  parties 
have  lost  their  right  to  enforce  the  bond.  The  one  is,  that  previ- 
ously to  William  Money's  marriage  Mrs.  Jorden,  then  Miss  Mar- 
nail,  represented  that  the  bond  had  been  abandoned,  that  she  had 
gi^cen  up  her  right  upon  it,  and  upon  the  faith  of  that  represen- 
tation the  marriage  was  contracted.  And  then  it  is  said,  that, 
upon  a  principle  well  known  in  the  law,  founded  upon  good  faith 
and  equity,  a  principle  equally  of  law  and  of  equity,  if  a  person 
makes  any  false  representation  to  another,  and  that  other  acts 
upon  that  false  representation,  the  person  who  has  made  it  shall 
not  afterwards  be  allowed  to  set  up  that  what  he  said  was  false, 
and  to  assert  the  real  truth  in  place  of  the  falsehood  which  has 
so  misled  the  other.  That  is  a  principle  of  universal  application, 
and  has  been  particularly  applied  to  cases  where  representations 
have  been  made  as  to  the  state  of  the  property  of  persons  about 
to  contract  marriage,  and  where  upon  the  faith  of  such  represen- 

(a)  5  H.  L.  Gas.  185. 
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tations  marriage  has  been  contracted."    His  Lordship  then  refers 
to  the  cases  upon  the  subject,  and  concludes  his  observations 
upon  that  point  thus :  ^'  These  principles  are  plainly  and  perfectly 
intelligible,  and  quite  consistent  with  good  sense,  and  I  should  be 
in  the  last  degree  sorry  that  any  opinion  or  decision  to 
which  I  am  a  party  should  lead  to  a  notion,  *  that  I  in  the   *  24 
slightest  degree  question    their  propriety.     Nay  more,   I 
think  that  the  principle  has  been  carried  and  may  be  carried 
much  further,  because,  I  think,  it  is  not  necessary  that  the  party 
making  the  representation  should  know  that  it  was  false.^    No 
fraud  need  have  been  intended  at  the  time.    But  if  the  party  has 
imwittingly  misled  Another,  you  must  add  that  he  has  misled 
another  under  such  circumstances  that  he  had  reasonable  ground 
for  supposing  that  the  person  whom  he  was  misleading  was  to  act 
upon  what  he  was  saying.     It  will  not  do  if  he  merely  said  some- 
thing, supposing  it  to  be  quite  right,  and  then  that  some  stranger, 
having  heard  and  acted  upon  it,  should  afterwards  come  to  him  to 
make  it  good." 

I  quite  adopt  that  principle :  I  believe  it  to  be  consistent  with 
the  law  of  the  Court.  I  think  that  here  the  parties  were  led  into 
the  contract  of  marriage  by  the  representation  made  by  the 
father,  and  consequently  that  the  father's  estate  must  give  effect 
to  that  representation.  The  trustees  of  the  settlement  must 
therefore  be  admitted  creditors  for  4000/.,  and  the  son  for  779Z., 
the  balance  due  upon  it. 

The  Lord  Justice  Knight  Bbuce.  —  And  any  interest  tliat  may 
be  due. 

^  Kerr  Inj.  34 ;  Brown  t>.  Castles,  11  Cush.  848,  849,  850.  In  order  to 
create  an  estoppel  in  pais,  the  declarations  or  acts  relied  upon  must  have  been 
accompanied  by  a  design  to  induce  the  party  who  sets  up  the  estoppel  to  act 
npon  them.  Andrews  v.  Lyons,  11  Allen,  349 ;  Turner  v.  Coffin,  12  Alien, 
401 ;  see  cases  cited  ante  9,  note  (1). 
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*  26  *  DUNN  V.  DUNN. 

1855.    January  22.    Before  the  Lords  Justices. 

Where  an  infant  plaintiff  on  coming  of  age  repudiated  the  suit,  held,  that  a 
defendant  who  had  brought  deeds  into  Court  was  entitled  to  have  them 
returned,  and  that  the  solicitor  of  the  next  friend  of  the  infant  had  no  lien  on 
them  for  his  costs,  although  the  defendant  had  by  his  answer  admitted  the 
infantas  title  to  the  estate  to  which  the  deeds  related.' 

This  was  an  appeal  from  the  refusal  of  a  motion  by  Yice-Ghan- 
cellor  KiNDERSLEY,  reported  in  the  Sd  volume  of  Mr.  Drewry's 
Reports,  (a)  A  petition  of  the  solicitor  to  the  next  friend  of  the 
infant  plaintiff  came  on  by  order  to  be  heard  originally  by  their 
Lordships  with  the  appeal  motion. 

The  suit  was  instituted  on  the  21st  of  December,  1847,  by 
Robert  Meadows  Dunn,  an  infant,  by  William  Morrish,  his  step- 
father, as  his  next  friend,  for  an  account  of  rents  and  profits 
alleged  by  the  bill  to  have  been  wrongfully  received  by  William 
Dunn,  as  the  trustee  of  a  will,  under  which,  however,  according  to 
the  plaintiff's  case,  the  estate  did  not  pass.  The  bill  also  sought 
to  have  the  title-deeds  preserved  and  protected  in  Court  for  the 
benefit  of  the  infant. 

The  defendant  William  Dunn  by  his  answer  admitted  that  the 
plaintiff  was  tenant  in  tail  in  possession  of  the  estate,  and  as  such 
entitled  to  the  possession  of  the  deeds,  and  he  set  forth  in  a 
schedule  to  the  answer  a  list  of  them. 

On  the  coming  in  of  the  answer,  a  motion  was  made  on  behalf 
of  the  plaintiff  that  the  deeds  might  be  deposited  in  Court, 

*  26    with  liberty  to  the  plaintiff  to  inspect  them,  *  which  was 

ordered  accordingly,  and  the  defendant  on  the  20th  of  April, 
184f8,  deposited  the  deeds  in  Court. 

On  the  16ih  of  December,  1854,  no  step  in  the  suit  having  been 
taken  in  the  mean  time,  the  defendant  William  Dunn  moved  for 
the  delivery  out  of  Court  of  the  deeds.  This  motion  was  supported 
by  an  affidavit  of  the  plaintiff  stating  that  he  had  lately  attained 
his  majority,  and  that  he  had  thereupon  repudiated  and  still  repu- 
diated the  suit. 

(a)  Page  17. 

1  See  1  Dan.  Ch.  Pr.  (4th  Am.  edj  81,  2  ib,  1888,  1839,  1842. 
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The  Vice-Chancellor  ordered  the  deeds  to  be  delivered  out 
•accordingly,  and  the  present  motion,  which  was  by  way  of  appeal 
from  that  order,  was  made  in  the  name  of  the  plaintiff  and  of  the 
next  friend. 

The  petition  which  came  on  with  the  appeal  was  that  of  Mr. 
Hinton,  the  solicitor  to  the  next  friend,  and  it  sought  a  declaration 
that  the  petitioner  had  a  lien  on  the  deeds  for  his  bills  of  costs  in 
the  suit  incurred  before  the  plaintiff  came  of  age. 

The  order  of  the  Vice-Chancellor  had  been  executed  by  the 
delivery  up  of  the  deeds. 

Mr.  Bag»hawe  and  Mr.  Bagshawe^  Jr.^  in  support  of  the  appeal 
motion.  —  The  deeds  belonged  to  the  infant  plaintiff,  and,  as  the 
suit  was  his  until  he  repudiated  it,  the  defendant  cannot  have  the 
deeds  without  satisfying  the  claims  of  the  plaintiff's  solicitor. 
The  plaintiff  is  now  manifestly  colluding  with  the  defendant  to 
evade  the  solicitor's  just  demand. 

*  Mr.  Karslake,  for  the  plaintiff,  and  Mr.  Speedy  for  the  *  27 
defendant,  were  not  called  upon. 

The  Lord  Justice  Knight  Bruce.  —  I  think  that  this  motion 
must  be  refused,  and  that  the  question  of  costs  should  be  con- 
sidered when  we  have  heard  the  petition. 

Tufi  Lord  Justice  Turner.  —  The  order  of  the  Vice-Chancellor 
appears  to  me  to  be  perfectly  correct.  .  The  case  is  this,  —  the  bill 
is  filed  in  the  name  of  the  infant  by  a  next  friend  for  the  purpose 
of  recovering  the  rents  of  real  estate  of  which  the  infant  was 
tenant  in  tail.  The  answer  of  the  defendant  comes  in.  An  order 
is  made  under  which  the  deeds  are  brought  into  Court.  The 
infant  comes  of  age,  and  he  and  his  next  friend  then  say  it  is  not 
meant  to  go  on  with  the  suit.  Thereupon  the  defendant  says,  I 
brought  the  deeds  into  Court;  let  me  have  them.  He  is  war- 
ranted in  saying,  that,  if  the  suit  is  not  to  be  proceeded  with,  the 
order  for  depositing  the  deeds  in  Court  is  satisfied.  They  should 
be  delivered,  not  to  the  plaintiff  or  his  next  friend,  but  to  the 
defendant  who  has  deposited  them  in  Court. 

Mr.  Bagshawe  and  Mr.  Bagshawe^  Jr.^  in  support  of  the  petition 
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of  the  solicitor,  referred  to  an  unreported  case  of  Bovil  v.  Pod- 
mare  before  Lord  Lyndhurst,  on  the  26th  of  July,  1829,  which* 
was  a  suit  for  a  specific  performance  of  an  agreement  to  purchase 
an  estate,  and  in  which  they  said  an  order  was  made  upon  a 
petition  of  the  solicitor  of  the  plaintiiBT,  and  an  affidavit  stating 
that  the  suit  had  been  compromised,  providing  for  the  plain- 
tiff's costs,  and  that  he  was  in   danger  of   losing  them. 

*  28   *They  said  that  the  Court  had  in  that  case  ordered  that  the 

defendant,  who  was  the  purchaser,  should  not  pay  to  the 
plaintiff,  or  any  other  person,  the  purchase-money;  and  that 
the  plaintiff  should  not  receive  the  purchase-money  or  convey 
the  estate  to  the  purchaser,  or  any  other  person,  until  the  petition- 
er's lien  for  his  costs  had  been  paid  or  satisfied,  or  till  further 
order  of  the  Court. 

They  also  referred  to  Ux  parte  Bryant^  (a)  Ex  parte  Rhodes^  (i) 
Davies  v.  Lovmde%^  ((?)  Welsh  v.  Sole^  (d)  Friswell  v.  King,  (e) 
White  V.  Pearce,  (^)  Mandeno  v.  Mandeno.  (A) 

The  Lord  Justice  Knight  Bruce.  —  Whether  a  lien  might 
have  been  acquired  by  the  solicitor  it  is  not  necessary  to  say,  for 
I  am  clearly  of  opinion  that  a  lien  was  not  acquired  by  him,  and 
that  the  order  made  by  the  Vice-Chancellor  for  the  delivery  of 
the  deeds  was  a  correct  order.  It  appears  that  before  the  petition 
was  presented,  or  before  it  was  served,  the  deeds  were  delivered  to 
a  mortgagee  for  value,  with  whom  they  have  remained  ever  since. 
I  am  of  opinion  that  no  order  can  be  made  in  favour  of  the 
petitioner  in  the  circumstances  of  the  case,  whether  under  dif- 
ferent circumstances  he  could  have  obtained  one  or  not. 

The  Lord  Justice  Turner.  —  It  is  unnecessary  to   consider 
whether,  under  any  circumstances,  the  solicitor  could  have  ac- 
quired a  lien.    It  is  sufficient  to  say  that  he  has  certainly  not 
acquired  a  lien  under  the  circumstances  of  the  present  case. 

♦  29    He  *  had  no  general  lien  upon  these  title-deeds  before  they 

were  deposited  in  Court.    The  bill  was  filed  on  behalf  of 

(a)  1  Madd.  49.  (e)  15  Sim.  191. 

(6)  16  Ves.  639.  (^)  7  Hare,  276. 

(c)  3  C.  B.  808.  Ih)  Kay,  App.  ii. 

(d)  1  Doagl.  238. 
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the  plaintiff,  then  an  infant.  In  the  course  of  the  suit  the  deeds 
were  deposited  in  Court  for  inspection  merely.  The  infant,  on 
coming  of  age,  repudiated  the  suit,  and  that  repudiation,  as  I 
think,  related  back  to  the  commencement  of  the  suit,  overriding 
all  that  had  been  done  in  it.^  The  deeds,  therefore,  which  had 
been  brought  into  Court  in  the  course  of  the  suit,  and  in  obedi- 
ence to  an  order  in  it,  must  go  back  to  the  defendant  by  whom 
they  were  brought  in.  The  Court  cannot  interfere  to  prevent  the 
defendant  from  delivering  them  to  the  plaintiff.  It  was  in  the 
power  of  the  defendant  to  have  delivered  these  deeds  to  the  plain- 
tiff if  the  suit  had  never  been  instituted ;  and  the  effect  of  the 
mere  institution  of  the  suit,  afterwards  repudiated,  could  not  be 
to  deprive  him  of  that  power^  It  is,  in  my  opinion,  clear  that  no 
lien  has  been  acquired  on  these  deeds,  and  that  the  petition, 
therefore,  must  be  dismissed,  but,  under  the  circumstances,  with- 
out costs. 

The  Lord  Justice  E^night  Bruce. — It  seems  to  us  that  the 
costs  of  the  motion  must  be  paid  by  the  next  friend,  by  whom  it 
was  made. 
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1855.    January  24.    Before  the  Lords  Justices. 

Cestuis  que  trustent  under  a  will  instituted  a  suit  to  have  the  trusts  carried  into 
effect  and  to  set  aside  a  mortgage  of  a  part  of  the  trust  estate  made  by  the 
trustees.  By  the  terms  of  the  mortgage  the  mortgagees  were  not  entitled  to 
take  possession  except  upon  a  prescribed  notice.  Before  this  notice  had 
been  given  the  plaintiff  had  obtained  an  order  for  a  receiver,  and  also  an 
order  to  take  proceedings  with  respect  to  a  claim  adverse  to  the  interests  of 
all  the  parties  to  the  suit.  Afterwards  a  decree  was  made  in  the  suit,  estab- 
lishing the  validity  of  the  mortgage  and  directing  a  sale,  in  which  all  parties 
were  ordered  to  join.  The  mortgagees  neither  consented  to  nor  opposed  the 
interlocutory  orders  being  made,  nor  did  they  at  the  hearing  ask  for  a  dis- 
missal of  the  bill  as  against  themselves,  or  oppose  the  insertion  of  the  direc- 
tion for  a  sale.  They  afterwards  applied  to  have  the  receiver  discharged 
and  to  be  let  into  possession,  and  gave  the  notice  prescribed  by  the  mortgage. 
On  their  application  being  refused,  they  appealed  from  the  refusal,  and  at 


»  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  79. 
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the  same  time  from  so  much  of  the  decree  as  rendered  it  obligatory  on  them 

to  concur  in  the  sale. 
Hddj  that  they  had  not  adopted  the  proceedings  in  the  suit,  but  were  entitled  to 

priority  over  the  costs  of  it  and  of  the  action,^  and  also  to  have  the  receiver 

discharged  and  the  decree  varied  so  far  as  it  bound  them  to  join  in  the  sale. 
Sdd^  also  (the  testator^s  estate  in  the  subject  of  the  security  being  equitable), 

Uiat  the  Court  might  direct  possession  to  be  delivered  to  the  mortgagees. 

These  were  appeals  from  a  decree  and  an  order  of   Vice- 
Chancellor  Wood. 

Bennet  Langton  by  his  will,  dated  the  25th  of  June,  1800, 
devised  his  moiety  of  the  navigation  of  the  river  Wye,  otherwise 
Wey,  and  also  all  other  his  real  estates,  whatsoever  and  whereso- 
ever (except  the  manor  of  Langton  and  other  estates  comprised 
in  a  settlement),  unto  his  wife  the  Countess  Dowager  of  Rothes, 
her  heirs  and  assigns,  upon  trust  during  her  life,  by  mortgage  or 
sale  of  all  or  any  part  or  parts  of  the  rents,  charges,  and  heredita- 
ments thereby  devised,  to  raise  such  sum  or  sums  of  money  as  she 
should  think  expedient  (in  aid  of  his  personal  estate  not  specifi- 
cally bequeathed)  for  the  payment  of  his  debts  (except  a  mortgage 
debt  of  14,000^  therein  mentioned,  to  be  secured  on  the  manor  of 
Langton,  which  he  desired  should  remain  a  charge  thereon  during 
the  life  of  his  wife),  and  also  in  payment  of  a  legacy  of  9000Z. 
which  he  bequeathed  to  his  younger  children,  as  well  as  all  such 
other  pecuniary  legacies  as  he  might  bequeath.  And  he 
*  31  declared  his  will,  that,  from  and  immediately  *  after  the 
decease  of  his  wife,  her  heirs,  executors,  and  administrators 
should  stand  and  be  seised  and  possessed  of  all  such  parts  (if 
any)  of  his  real  estates,  thereinbefore  devised  to  her,  as  should 
remain  unsold,  and  of  all  such  parts,  if  any,  of  his  residuary  per- 
sonal estate  as  should  remain  undisposed  of  or  outstanding,  and 
also  of  the  stocks,  funds,  and  securities,  if  any,  which  should  have 
been  purchased  or  acquired  by  the  surplus  moneys  arising  from  the 
sale  of  his  real  estates,  upon  trust,  with  all  convenient  speed  after 
her  decease,  by  sale  or  mortgage  of  such  remaining  real  estates, 
and  by  calling  in  and  converting  into  money  such  remaining  or 
outstanding  personal  estate,  and  such  stocks,  funds,  and  securities 
as  aforesaid,  to  raise  and  levy  money  sufficient  for  the  payment  and 
satisfaction  of,  and  therewith  accordingly  to  pay,  satisfy,  and  dis- 

'  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1390. 
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charge  the  said  sum  of  14,0002.  then  due  on  mortgage  of  the 
estates  comprised  in  the  settlement,  as  well  as  all  such  of  his  other 
debts  and  such  of  the  pecuniary  legacies  bequeathed  by  his  will,  or 
any  codicil  or  codicils  thereto,  as  might  then  remain  unpaid,  with 
all  interest  due  for  or  on  account  of  the  same  respectively ;  and 
from  and  immediately  after  the  full  payment,  satisfaction,  and  dis- 
charge thereof  respectively,  he  gave  all  the  then  residue  and  sur- 
plus of  the  said  trust  estates,  effects,  and  premises,  subject  to  such 
annuities  as  should  be  then  subsisting,  unto  George  Langton,  his 
heirs,  executors,  administrators,  and  assigns,  for  his  and  their  own 
absolute  use  and  benefit. 

The  testator  died  in  1801.  The  Countess  Dowager  of  Rothes 
survived  him,  and  died  in  1820.  In  June,  1826,  her  heir  borrowed 
7000/.  upon  a  mortgage  of  the  testator's  moiety  of  the  Wye  navi- 
gation. This  mortgage,  which  empowered  the  mortgagees  to  enter 
into  possession,  on  giving  three  months'  notice,  was  in  1840  trans- 
ferred to  the  appellants. 

*  The  present  suit  was  instituted  in  1842,  by  the  heir-at-law  *  32 
of  the  testator,  who  was  also,  under  the  will  of  the  widow, 
one  of  the  trustees  under  the  testator's  will,  and  was  entitled  under 
the  settlement  to  the  estates  charged  with  the  mortgage  of  14,000/. 
The  defendants  were :  the  co-trustees  of  the  plaintiff,  —  the  sur- 
viving younger  children  of  the  original  testator  and  the  repre- 
sentatives of  deceased  younger  children,  —  and  the  appellants,  as 
mortgagees. 

The  bill  stated  that  the  widow  had,  out  of  the  assets  of  the  tes- 
tator, paid  off  or  satisfied  to  some  of  his  younger  children  upwards 
of  4121/.,  part  of  the  legacy  of  9000/.,  and  that  the  plaintiff,  who 
had  only  lately  attained  the  age  of  twenty-one  years,  had,  on 
attaining  that  age,  requested  his  co-trustees  to  concur  in  executing 
the  trusts  of  tiie  will  for  the  sale  or  mortgage  of  the  devised 
estates,  and  to  apply  the  proceeds  of  such  sale  or  mortgage  in  pay- 
ment of  the  mortgage  debt  of  14,000/.  and  interest,  in  exoneration 
of  the  plaintiff's  estates  at  Langton;  but  that  the  co-trustees 
objected  to  such  sale  or  mortgage  on  various  grounds.  The  bill 
charged  that  part  of  the  mortgage  loan  of  7000/.  was  improperly 
applied  in  making  a  payment  of  733/.  to  one  of  the  defendants, 
and  ought  to  be  refunded  and  made  good  to  the  trust  estate  of  the 
testator ;  and  that  other  part  of  the  7000/.  was  raised  and  applied 
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for  tlie  purpose  of  making  purchases  by  way  of  additions  to  or 
improvements  of  the  testator's  share  or  interest  in  the  river  Wye, 
and  that  the  parties  advancing  the  moneys  so  applied,  had  full 
notice  thereof  at  the  time  of  making  such  advance.  The  prayer 
was,  that  the  will  might  be  established  and  the  trusts  carried  into 
effect,  and  that  it  might  be  declared  that  the  plaintiff  was  entitled 
to  the  benefit  of  the  trust  contained  in  the  will,  for  payment  and 
satisfaction  of  the  mortgage  debt  of  14,000/.  and  interest, 

*  83    *  and  to  have  the  same  raised  and  paid  by  a  sale  or  mortgage 

of  the  moiety,  and  other  share,  estate,  and  interest  thereto- 
fore of  the  testator  of  and  in  the  navigation  of  the  river  Wye,  and 
the  lands,  tenements,  rights,  tolls,  rents,  and  profits  thereof,  and 
of  all  additions  thereto  and  improvements  thereof,  which  had  been 
made  or  acquired  since  the  death  of  the  testator,  and  that  all 
proper  accounts  might  be  taken  of  the  several  incumbrances  or 
charges  thereon,  and  that  their  respective  priorities  might  be 
ascertained  and  declared ;  and  that  an  account  might  be  had  of  the 
receipts  of  the  trustees  on  account  of  the  trust  estate,  and  of  their 
application ;  and  that  an  account  might  be  also  taken  of  all  other 
real  or  personal  estate  of  the  testator,  possessed  or  received  by  the 
younger  children  of  the  testator,  or  their  respective  legal  personal 
representatives ;  and  that  the  younger  children,  or  their  representr 
ativesj  might  be  charged  personally  with  what  might  be  found  to 
have  been  received  by  them  respectively,  on  the  taking  of  such 
last-mentioned  account,  and  might  be  decreed  to  refund  and  make 
good  the  same  as  part  of  the  trust  estates  of  the  testator ;  and  that 
a  receiver  might  be  appointed  to  collect  and  get  in  the  rents,  tolls, 
profits,  and  income  of  the  trust  estates  and  premises,  and  to  con- 
duct and  manage,  or  assist  in  conducting  and  managing,  the  Wye 
navigation,  estates,  and  premises. 

On  the  8th  of  December,  1843,  a  receiver  was  appointed  on  an 
interlocutory  application  of  the  plaintiff,  which  was  not  opposed 
by  the  appellants  the  mortgagees,  and  the  order  then  made  directed 
the  receiver,  out  of  the  rents  and  profits  and  the  tolls  of  the  navi- 
gation, to  keep  down  the  interest  on  the  7000/.  and  14,000/.  and 
certain  other  charges,  without  prejudice  to  the  question,  how  such 
payments  made  by  him  wore  ultimately  to  be  borne. 

♦  84        *  On  the  6th  of  December,  1845,  the  plaintiff  without 

opposition  obtained  another  interlocutory  order,  directing 
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inquiries  as  to  the  propriety  of  taking  proceedings  against  certain 
tenants  of  the  dean  and  chapter  of  Windsor,  who  were  interfering 
with  the  navigation. 

On  the  30th  of  July,  1846,  a  decree  was  made  confirming  the 
appointment  of  the  receiver,  and  continuing  the  inquiries  directed 
by  the  other  interlocutory  order,  and  declaring  that  the  will  ought 
to  be  established,  and  the  trusts  thereof  performed  and  carried 
into  execution,  and  it  also  directed  accounts,  and  that  the  Master 
should  inquire  and  state  to  the  Court,  whether  there  were  any  and 
what  mortgages,  charges,  or  other  incumbrances  that  affected  the 
whole  or  any  and  what  part  or  parts  of  the  real  estates,  and  should 
ascertain  and  state  what  was  due  for  principal,  interest,  and  costs 
respectively,  in  respect  of  each  and  every  of  such  mortgages, 
charges,  or  other  incumbrances  as  he  should  find,  affecting  the 
estates  or  any  part  thereof,  and  in  whom  the  same  respectively 
were  then  vested;  and  it  was  ordered,  that  the  Master  should 
ascertain  and  state  the  respective  priorities  of  the  several  mort-  ^ 
gages,  charges,  and  other  incumbrances  which  he  should  find 
affecting  the  said  estates  or  any  part  tliereof ;  and  it  was  ordered, 
that  the  Master  should  inquire  and  state  to  the  Court  what  would 
be  the  most  beneficial  mode  of  selling  or  disposing  of  the  moiety 
of  the  Wye  navigation,  and  other  the  real  estates,  if  any,  of  the 
testator. 

Proceedings  were  taken  under  the  direction  of  the  Court,  against 
the  dean  and  canons  of  Windsor,  with  whom  a  compromise  was 
effected  under  an  order  obtained  for  that  purpose. 

The  Master  made  a  separate    report,  finding  that  the 
*  appellants'  mortgage  was  the  first  incumbrance  on  the    *  35 
property  comprised  in  it,  and  this  report  was  absolutely  con- 
firmed on  the  9th  of  November,  1849. 

On  the  12th  of  January,  1850,  an  order  was  made  on  the  peti- 
tion of  some  of  the  cestuis  que  ^rtMf^n^,  directing  the  receiver  to 
pay  out  of  the  tolls  one  moiety  of  the  costs  of  the  above  proceedings 
against  the  dean  and  chapter  of  Windsor,  and  of  the  compromise 
and  all  the  costs  incurred  in  the  suit  in  relation  thereto,  reserving 
the  question  how  such  costs  were'  ultimately  to  be  borne. 

The  appellants  were  served  with  notice  of  the  applications  for 
the  orders  relating  to  the  action  and  compromise,  but  did  not 
intervene. 

On  the  14th  of  February,  1853,  an  order  was  made  by  the  Vice- 
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Chancellor,  on  exceptions  and  further  directions,  directing,  that 
the  receiver,  and  the  accounts  directed  by  the  decree  of  the 
30th  of  July,  1846,  should  be  continued ;  and  that  the  moiety 
of  the  Wye  navigation  (among  other  property)  should  be  sold  by 
private  contract  or  public  auction,  in  such  lots  as  in  the  Master's 
report  mentioned,  or  in  such  other  lots  or  otherwise  as  should  be 
approved  of;  and  a  reserved  bidding  was  to  be  fixed,  and  the  pro- 
ceeds to  arise  from  the  sale  of  the  share  in  the  river  were  to  be 
paid  into  Court  to  the  credit  of  the  cause. 

The  appellants  did  not  oppose  the  insertion  of  the  power  of  sale 
in  the  order,  but  finding,  in  the  course  of  the  proceedings  under 
it,  that  the  property  had  become  depreciated,  and  that  their  secu- 
rity was  deficient,  so  that  there  was  no  prospect  of  an  advantageous 
sale,  they  presented  a  petition,  seeking  to  have  the  receiver  dis- 
charged, and  to  be  let  into  possession. 
*  86  *  The  petition  came  on  to  be  heard  on  the  5th  of  August, 
1854,  when  the  Vice-Chancellor  ordered  that  the  receiver 
should  pay  the  costs,  charges,  and  expenses  directed  to  be  taxed 
and  paid  by  him  by  the  order  of  the  12th  of  January,  1850,  out  of 
the  first  moneys  that  were,  in  or  should  come  to  his  hands  as  such 
receiver  in  preference  to  the  claims  of  the  mortgagees  the  appel- 
lants, and  that  the  further  consideration  of  the  petition  should 
stand  adjourned  with  liberty  to  any  parties  to  apply. 

From  this  order,  and  also  from  the  order  of  the  14th  of  February, 
1853,  the  mortgagees  appealed,  having  given  the  notice  required 
by  their  mortgage. 

Mr.  CHffard  and  Mr.  Gordon^  for  the  appellants. — They  re- 
ferred to  Davis  V.  The  Duke  of  Marlborough,  (a)  PayvJter  v. 
CareWy  (6)  Barnes  v.  Racster,  (c)  Tipping  v.  Power,  (d)  Hepworth 
V.  Heslop.  (e) 

Mr,  Willcock  and  Mr.  Q-reene,  for  the  plaintiffs,  and  Mr.  Bolt 
and  Mr.  Bazalgette,  for  some  of  the  defendants,  argued  in  support 
of  the  orders  under  appeal.  —  They  referred  to  White  v.  Bishop  of 
Peterborough,  (^)  Kenebel  v.  Scrafton,  (K)  Wontner  v.  Wright,  (i) 
Armstrong  v.  Storer,  (Je)  and  Carr  v.  Henderson.  (J) 

(a)  2  Swanst  108.  («)  3  Hare,  485.  (i)  2  Sim.  543. 

(6)  2  Eq.  496.  (J)  Jacob.  402.  \k)  14  Beav.  535.     . 

(c)  1  Y.  &  C.  C.  C.  401.  (A)  13  Ves.  370.  {I)  11  Beav.  415. 

(d)  1  Hare,  405. 
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Mr,  Criffardj  in  replj. 

The  Lord  Justice  Knight  Bruce.  —  Whatever  may  be  meant 
by  the  expression  that  a  defendant  has  adopted  a  suit,  I  think 
that  there  has  *  been  no  adoption  of  the  present  suit  by  the  *  87 
appellants.  It  is  one  which  (among  other  things}  sought 
to  impeach  their  security.  They  defended  it,  and,  as  it  appears, 
effectually.  A  receiver  was  appointed  at  the  instance  of  the  plain- 
tiff, who  was  a  puisne  incumbrancer.  When  the  receiver  was 
appointed,  and  down  to  a  recent  period,  the  appellants,  who  were 
the  first  incumbrancers,  were  not  entitled  to  take  possession,  be- 
cause, by  the  terms  of  their  security,  they  were  obliged  before  so 
doing  to  give  three  months'  notice  after  default  had  been  made  in 
payment  of  the  mortgage  money.  The  cause  proceeded  against 
these  mortgagees  and  others,  they  not  consenting  to  the  proceed- 
ings, but  not  resisting  them ;  and  in  this  way  a  report  has  been 
made  and  confirmed  finding  the  appellants  to  be  first  incum- 
brancers. Besides  this  fact,  now  incontrovertible,  there  is  the 
additional  circumstance,  that  they  have  taken  the  step  which  enti- 
tles them  to  assume  possession  of  the  mortgaged  property,  and 
they  come  to  the  Court,  seeking  to  discharge  the  receiver,  and  to 
be  placed  in  possession  of  it.  In  my  opinion,  this,  which  is  a 
primd  facie  right  on  their  part,  remains  a  plain  right,  after  consid- 
ering and  giving  due  weight  to  every  fact  in  the  case. 

It  seems  to  me,  therefore,  that  the  receiver  ought  to  be  dis- 
charged, and,  considering  that  the  title  is  only  equitable,  and  that 
the  plaintiff  has  concurred  in  taking  and  obtaining  confirmation  of 
a  report,  which  has  found  the  appellants  first  incumbrancers,  the 
Court  may,  for  the  sake  of  all  parties  concerned,  go  the  length, 
not  only  of  enabling  the  first  mortgagees  to  obtain  possession,  but 
of  directing  possession  to  be  given  to  them,  taking  care  that  the 
order  is  confined  to  the  property,  clearly  within  their  mortgage,  so 
as  to  leave  open  the  question  as  to  the  wharf  which  has  been  said 
at  the  bar  to  be  of  so  much  importance  to  the  navigation, 
and  as  to  which  we  *  have  no  means  of  deeding  any  thing  *  38 
at  present.  I  think  that  the  better  mode  will  be  to  desig- 
nate the  property  by  reference.  The  appellants  will  have  posses- 
sion of  that  property,  they  undertaking  to  assume  the  possession, 
with  all  the  rights,  and  subject  to  all  the  liabilities  of  mortgagees 
in  possession. 
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It  is  then  said,  that  certain  expenses  have  been  incurred  in  pro- 
tecting the  property  from  adverse  claims,  and  that  these  expenses 
must  be  paid.  No  doubt,  they  must  be  paid,  but  the  question  is, 
by  whom  ?  The  proceedings  in  which  they  were  incurred  were 
not  of  the  first  incumbrancers'  seeking ;  they  were  passive  with 
regard  to  them,  and  had  a  right  to  be  so.  They  treated  them  as 
being  the  proceedings  of  others  interested  in  the  property,  and 
taken  for  those  persons'  own  interest. 

I  think  that  the  petitioners  were  right  in  their  contention,  and 
that,  whoever  may  be  bound  to  pay,  they  are  not.  They  say,  "  We 
did  not  enter  into  the  contest.  We  saw  you  engaged  in  a  dispute 
likely  to  be  beneficial  to  you.  It  might  possibly  be  so  to  us  like- 
wise, but  we  took  no  part  in  it,  you  must  therefore  provide  for  the 
costs  as  best  you  may." 

It  was  said  also,  that  some  part  of  the  costs  of  the  suit  ought  to 
be  paid  by  the  appellants,  because  they  submitted  to  take  the 
benefit  of  the  proceedings.  As  to  some  of  these,  and  especially  as 
to  the  expenses  of  putting  up  the  property  for  sale,  it  may  possibly 
be  right,  that  they  should  pay  part  of  those  expenses,  but  the 
cause  will  come  on  for  further  directions,  or  further  considerar 
tion,  and  the  Court  can  then  dispose  of  this  as  justice  shall 

require. 
*  39  *  As  to  the  costs  of  the  receiver,  so  far  as  they  have  not 
been  paid,  it  is  unnecessary  to  decide  whether  the  first  mort- 
gagees ought  to  pay  them,  for  they  are  willing  to  do  so,  and  it 
appears,  that  there  is  a  small  balance  in  the  receiver's  hands, 
which  the  appellants  do  not  wish  to  take  from  him.  Nothing 
therefore  need  be  said  about  the  receiver's  costs  on  the  one  hand, 
nor  as  to  his  paying  over  any  balance  on  the  other. 

I  have  referred  to  the  sale  directed  by  the  decree.  The  decree 
is  so  framed  as  to  make  it  compulsory  on  the  first  mortgagees  to 
concur  in  the  sale.  They  do  not,  however,  seem  to  have  con- 
ducted themselves  so  as  to  be  obnoxious  to  such  a  direction.  It 
seems  to  me  that  the  direction  ought  to  be  in  the  usual  way,  that 
the  property  shall  be  ^old  free  from  the  mortgage,  if  the  mortgagees 
consent,  or  subject  to  the  mortgage  if  they  do  not.  The  costs  of 
the  petition  before  the  Yice-Chancellor,  and  of  the  petition  here, 
will  be  costs  in  the  cause. 

The  Lord  Justice  Turner.  —  The  first  question  in  this  case  is, 
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whether  the  decree  for  sale  ought  to  haye  been  in  such  a  form  as 
to  compel  the  appellants  to  concur  in  the  sale.  The  decision  on 
this  point  will  materially  influence  the  question  as  to  letting  the 
appellants  into  possession,  for  it  may  not  be  right  to  let  a  mort- 
gagee into  possession,  when  there  is  a  decree  in  force  for  an 
immediate  sale  in  which  he  is  bound  to  concur.  I  am  of  opinion, 
that,  as  against  a  mortgagee  with  a  paramount  title,  no  sale  can  be 
ordered  without  his  express  consent,  except  subject  to  his  mort- 
gage.^ The  decree,  therefore,  must  be  varied,  hj  substituting  the 
usual  direction  as  to  the  sale. 

The  question  then  is  as  to  the  continuance  of  the  *  receiver,  *  40 
and  this  question  involves  two  points:  first,  whether  the 
Court  ought  to  subject  the  mortgagees  to  the  costs  of  defending 
the  estate  against  the  claim  of  the  tenants  of  the  dean  and  canons 
of  Windsor  before  letting  them  into  possession ;  and,  secondly, 
whether  they  ought  to  be  let  into  possession  before  contributing  to 
the  general  costs  of  the  suit.  As  to  the  first  of  these  points,  if 
there  had  been  no  suit,  and  the  parties  entitled  to  the  equity  of 
redemption  had  defended  the  estate  against  these  claims,  and  the 
result  had  been  beneficial  to  the  estate,  though  the  result  being 
beneficial  to  the  estate  would  have  been  therefore  beneficial  to  the 
mortgagees,  it  is  nevertheless  clear  that  there  would  have  been  no 
claim  against  the  mortgagees  in  respect  of  those  costs.  It  is 
equally  clear  that  if  the  mortgagees  had  not  been  parties  to  the  suit 
the  Court  would  have  provided,  as  it  has  done  in  the  present  case, 
for  the  payment  of  the  interest  on  the  mortgage,  but  would  not 
have  thrown  any  part  of  these  costs  on  the  mortgagees.  Is  this 
altered  or  qualified  by  the  fact  of  the  mortgagees  having  been 
made  parties  ?  They  were  made  parties  on  the  ground  that  their 
security  was  in  part  liable  to  be  impeached,  and  they  were  brought 
before  the  Court  to  try  that  question.  It  turned  out  that  there 
was  no  ground  for  impeaching  their  security,  and  that  they  were 
entitled  to  priority.  It  is  difficult  to  say  that  the  filing  a  bill  to 
impeach  their  title,  an  attempt  which  failed,  can  make  them 
liable  to  any  expenses  to  which  they  would  not  otherwise  have 
been  liable. 

It  has  been  said  that  they  ought  to  have  asked  to  be  dismissed 
at  the  hearing,  but  I  agree  with  Mr.  CHffardj  that  it  would  have 

1  See  2  Dan.  Oh.  Fr.  (Ith  Am.  ed.)  1264,  1265. 
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been  difficult  to  succeed  in  such  an  application,  and  moreover  the 
plaintiff  might,  if  he  thought  fit,  have  applied  to  dismiss  the  bill 
against  them.  The  fact  is  that  the  mortgagees  have  been 
*41  brought  here  *for  the  convenience  of  the  other  parties. 
There  was  no  good  ground  for  bringing  them  here,  except 
the  allegations  that  their  mortgage  was  liable  to  be  impeached, 
and  they  have  been  kept  here  for  the  advantage  of  the  other  par- 
ties, not  for  their  own. 

What  have  been  the  proceedings  in  the  cause  ?  A  receiver  was 
appointed  expressly,  without  prejudice  to  any  question  in  the 
cause,  and  particularly  to  the  question  by  what  funds  or  estates 
the  payments  directed  to  be  made  by  him  were  ultimately  to  be 
borne.  The  decree  continued  this  order,  with  the  reservation  con- 
tained in  it,  and  the  order  providing  for  the  costs  was  also  with- 
out prejudice.     All  questions  therefore  have  been  reserved. 

Then,  as  to  the  second  point,  there  has  been  a  reference  to  the 
Master  as  to  the  expediency  of  taking  proceedings  against  the 
tenants  of  the  dean  and  canons  of  Windsor,  and  afterwards  a  ref- 
erence as  to  a  compromise  of  those  proceedings,  and  it  has  been 
said  that  the  mortgagees  have  taken  the  benefit  of  all  this.  Every 
mortgagee  takes  the  benefit  of  expenditure  on  the  estate  by  the 
persons  entitled  to  the  equity  of  redemption,  but  it  cannot  be  said 
that  because  he  derives  benefit  from  it  he  is  liable  to  pay  for  it. 
When  these  proceedings  commenced  there  was  a  surplus  income, 
and  the  proceedings  originated  with  the  parties  entitled  to  it.  If 
the  surplus  had  continued  the  mortgagees  would  not  have  been 
liable  to  the  costs.  Are  parties  who  would  have  had  no  claim 
against  the  mortgagees,  if  the  original  state  of  things  had  continued, 
to  acquire  a  claim  from  a  change  of  circumstances  ?  I  think  not. 
I  think  that  there  is  no  claim  on  the  estate  as  against  the  mort- 
gagees for  these  costs,  or  for  the  general  costs  of  the  suit, 
*  42  and  that  the  mortgagees  are  entitled  to  be  let  *  into  posses- 
sion of  the  property  comprised  in  their  security. 

The  Lord  Justice  Knight  Bruce  said  he  was  persuaded  that  if 
the  facts  of  the  case  had  been  brought  before  the  Vice-Chancellor 
as  fully  as  before  their  Lordships,  his  Honor  would  have  arrived 
at  the  same  conclusion. 

The  order  of  the  5th  of  August,  1854,  was  varied,  and  as  varied 
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directed  among  other  things  that  the  receiver  should  be  discharged 
as  to  the  property  comprised  in  the  appellants'  mortgage;  that 
the  appellants,  as  being  th6  first  mortgagees,  should  be  let  into 
possession  of  the  property  comprised  therein,  they  undertaking 
thereout,  and  so  far  as  the  rents  or  tolls,  or  shares  of  rents  or  tolls 
therein  mentioned  would  extend,  to  pay  an  annuity  of  1002.  and  a 
moiety  of  a  rent-charge  of  49?.  The  order  of  the  14th  February, 
1853,  was  also  varied,  among  other  things,  by  directing  that  the 
premises  comprised  in  the  appellants'  security  should  be  sold  sub- 
ject to  that  security  if  they  did  not  consent,  and  freed  from  it  if 
they  did  consent. 


•In    the    Matter    of   THE  DOVER,  HASTINGS,  AND    ♦43 
BRIGHTON  JUNCTION  RAILWAY  COMPANY,  and  of 
the  JOINT-STOCK  COMPANIES'  WINDING-UP  ACTS. 

CAREW'S  CASE  (No.  2). 

1855.    Februaiy  19.    Before  the  Lords  Justices. 

• 

By  the  subscribers^  agreement  of  a  prorisionally  registered  railway  company, 
prepared  by  the  direction  of  some  of  the  persons  who  were  named  in  it  to  be 
managing  directors,  the  persons  made  parties  to  the  deed  of  the  first  part 
(the  subscribers)  covenanted  to  indemnify  the  persons  therein  named  as 
managing  directors  (who  were  expressed  to  be  parties  of  the  third  part,  as 
distinct  parties,  and  also  to  be  among  the  parties  of  the  first  part)  from  all  pay- 
ments, losses,  and  expenses  incurred  or  to  be  incurred  by  them  in  the  formation 
or  management  of  the  concern.  No  one  of  the  persons  nominated  as  managing 
directors  executed  the  deed  or  paid  any  money.  One  of  them  died  before  any 
subscriber  executed  the  deed,  and  two  others  never  consented  to  act.  On  the 
company  being  wound  up,  hdd,  that  there  had  been  material  misrepresenta- 
tions of  facts  on  the  part  of  those  who  caused  the  deed  to  be  prepared  and 
submitted  to  the  subscribers  for  execution,  and  that  such  persons  nominated 
as  managing  directors  as  could  be  shown  to  have  acted,  were  primarily  liable 
to  calls  for  the  payment,  whether  of  the  debts  of  the  company  or  of  the  costs 
of  winding  up,  and  that  until  their  liability  was  exhausted,  the  subscribers 
who  had  signed  the  deed  as  parties  of  the  first  part,  could  not  be  called  upon 
to  contribute. 

Hdd,  also,  that  the  subscribers  were  entitled  to  insist  on  this  defence  without 
taking  a  substantive  proceeding  to  set  aside  the  deed. 

Edd,  per  Lord  Justice  Turner,  that,  inasmuch  as  the  covenant  contained  in 
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the  deed  to  indemnify  the  managing  directors,  was  entered  into  by  the  sob* 
scribers  on  the  faith  of  its  being  entered  into  by  the  managing  directors  also, 
there  arose,  upon  the  failure  of  the  directors  to  execute  it,  an  equity  in  favour 
of  the  subscribers  to  have  the  deed  delivered  up  to  be  cancelled,  or,  at  all 
events,  to  insist  that  it  should  not  be  enforced  against  them. 

This  was  a  motion  by  Mr.  Carew  and  others,  on  behalf  of  them- 
selves and  all  others  the  contributories  of  the  company,  whose 
names  were  included  in  class  2  of  the  list  of  contributories,  that 
they  might  have  leave  to  appeal  against  the  settlement  by  the 
Master  of  the  list  of  contributories,  so  far  as  their  names  were 
included  therein,  ^nd  that  the  order  made  by  Master  Blunt  on  the 
10th  of  January,  1865,  whereby  he  ordered  that  a  call  of  4Z.  per 
share  should  be  made  on  all  the  contributories,  and  that  each  of 
the  contributories  in  class  1  should  be  treated  as  liable  to  the  call 
in  respect  of  forty  shares ;  and  another  order  of  Master  Blunt,  of 
the  same  date,  by  which  he  ordered  that  a  call  of  601.  should 
*  44  be  made  on  each  of  the  contributories  for  payment  *  of  the 
costs,  charges,  and  expenses  of,  and  incidental  to,  the  wind- 
ing up  of  the  company,  might  be  discharged  or  varied. 

The  material  facts  of  the  case  were  the  following:  — 

The  company  was  projected  in  1845.  The  subscribers'  agree- 
ment was  prepared  and  engrossed  in  October  of  that  year.  It  pur- 
ported to  be  made  between  the  subscribers  who  executed  the 
indenture,  being  severally  subscribers  to  the  undertaking  of  the 
first  part,  the  trustees  of  the  second  part,  and  fifteen  persons 
(among  whom  were  Mr.  Prewin,  Mr.  Dann,  and  Mr.  Potter), 
therein  named  as  managing  directors  of  the  third  part,  and  who 
were  therein  further  described  as  "b^ing  some  of  the  parties 
thereto  of  the  first  part."  The  indenture,  among  other  things, 
recited  as  follows :  — 

"And  whereas,  the  parties  hereto  of  the  third  part  have  hitlierto 
acted  as  managing  directors,  and  taken  all  necessary  steps  for  the 
formation  of  such  company,  and  have  proposed  that  the  capital  of 
such  company  should  be  the  sum  of  300,000/.  sterling,  divided 
into  15,000  shares  of  20/.  each ;  and  whereas  tlie  parties  hereto  of 
the  first  part  have  agreed  to  become  respectively  the  holders  of  the 
number  of  shares  in  the  said  company  afSxed  to  their  respective 
names,  at  the  foot  of  these  presents,  and  have  at  or  before  the 
execution  of  these  presents  respectively  paid  into  the  hands  of 
certain  bankers  of  the  said  company,  appointed  by  the  parties 
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hereto  of  the  third  part,  the  sum  of  21.  2s.  per  share,  in  part  of 
such  shares  and  by  way  of  deposit  thereon,  the  receipt  of  which 
said  sum  of  21.  2$.  per  share  by  the  said  bankers  the  said  parties 
hereto  of  the  third  part  do  hereby  respectively  acknowledge." 
Then  followed  the  witnessing  part,  by  which  the  parties  of  the  first 
part  severally  covenanted  with  the  parties  of  the  second  part 
*^<in  manner  expressed  in  the  several  clauses  herein  *45 
expressed  and  numbered  respectively  1  to  12." 

The  first  clause  provided,  that  "  the  several  parties  hereto  of  the 
third  part,  or  the  survivors  or  survivor  of  them,  shall  constitute 
and  be  the  managing  directors  of  the  company."  The  deed  then 
contained  the  clauses  usual  in  subscribers'  agreements,  and, 
amongst  others,  a  clause  providing  that  the  holding  of  not  less 
than  forty  shares  should  be  requisite  as  a  qualification  for  being  a 
managing  director.  The  ninth  clause  contained  the  following 
covenant  of  indemnity :  ^^  that  the  parties  hereto  of  the  first  part 
shall  and  will  save,  defend,  keep  harmless,  and  indemnify  the  said 
managing  directors,  and  each,  and  every  member  thereof,  of  and 
from  all  payments,  loss  or  losses,  costs,  charges,  damages,  and 
expenses,  which  such  managing  directors,  or  any  member  thereof, 
have  or  Iiath  already  incurred  or  become  liable  to,  in  or  in  refer- 
ence to  the  formation  of  the  said  intended  railway,  or  the  establish- 
ment of  the  company,  before  or  since  the  provisional  registration 
thereof,  or  shall  or  may  incur,  bear,  pay,  sustain,  become  liable  for, 
or  be  put  into,  in  the  exercise  and  execution  of  the  powers  and 
authorities  hereby  vested  in  them  or  him  as  such  managing  direc- 
tors or  director ;  and  that  the  several  sums  of  money  so  deposited 
as  aforesaid,  or  hereafter  to  be  deposited  by  the  parties  hereto  of 
the  first  part,  in  respect  or  on  account  of  the  respective  shares  of 
the  parties  hereto  of  the  first  part  in  the  said  company,  shall  be 
charged  and  chargeable  with  such  payments,  losses,  costs,  charges, 
damages,  and  expenses  ;  and  the  managing  directors  for  the  time 
being  of  the  said  company  shall  be  at  liberty  to  apply  all  or  any 
portion  of  such  sums  of  money  in  payment  and  discharge  of  such 
sums,  losses,  costs,  charges,  damages,  and  expenses." 

•  The  deed  bore  no  date,  but  was  executed  by  nineteen    •  46 
subscribers,  at  the  dates  placed  opposite  their  respective 
names,  as  parties  executing,  the  first  of  such  dates  being  the  22d 
October,  1845,  the  last  the  4th  November  following. 
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The  aggregate  amount  of  capital  agreed  to  be  subscribed  for  by 
the  subscribers  so  executing  was  92002.,  in  respect  of  450  shares, 
upon  which  they  paid  up  715/.  for  deposits,  pursuant  to  the  agree- 
ment. 

None  of  the  persons  named  in  the  deed  as  managing  directors 
of  the  third  part  ever  executed  it,  or  took  shares,  but  most  of  them 
accepted  the  ofSce  of  managing  directors,  and  acted  in  such  office. 

It  appeared,  however,  that  on  the  11th  October,  1845,  before 
the  deed  had  been  executed  by  either  of  the  subscribers,  Mr. 
Frewin  had  expressly  refused  to  execute  it,  or  to  act  as  managing 
director ;  and  requested  that  his  name  might  be  struck  out  of  the 
agreement.  This  was  not  done,  but  there  was  satisfactory  evidence 
that  Mr.  Frewin  never  acted  as  director. 

There  was  no  evidence  that  either  Mr.  Dann  or  Mr.  Potter  had 
acted  as  director. 

An  order  to  wind  up  the  afiairs  of  the  company  having  been 
made,  the  Master,  in  settling  the  list  of  contributories,  divided 
them  into  two  classes :  viz.,  class  No.  1,  consisting  of  the  persons 
named  in  the  deed  as  managing  directors,  except  Messrs.  Frewin, 
Dann,  and  Potter ;  and  class  No.  2,  consisting  of  the  nineteen 
persons  who  had  signed  the  agreement  as  subscribers. 

The  members  of  class  No.  1  were  named  as  contributories 
*  47    *  in  respect  of  forty  shares  each,  being  the  number  qualifying 
to  be  a  managing  director. 

In  June,  1853,  the  Master  made  an  order  for  a  call  on  the  con- 
tributories in  class  No.  2  exclusively,  on  the  ground  that,  by  reason 
of  the  covenant  of  indemnity  in  clause  9  of  the  subscribers'  agree- 
ment, they  were  the  parties  primarily  liable  to  pay  the  debts  of  the 
company. 

This  order  was  afterwards  discharged  by  the  Lords  Justices, 
under  the  circumstances  stated  in  the  report  of  the  appeal  upon  it 
to  them ;  see  Garew's  Case,  (a) 

The  matter  was  then  taken  back  to  the  Master  for  further  con- 
sideration, when  he  made  the  orders  under  appeal. 

The  appeal  motion  was,  by  desire  of  the  Vice-Chancellor,  brought 
on  for  hearing  before  the  Lords  Justices  in  the  first  instance. 

In  the  course  of  the  argument,  the  appellants  did  not  press  for 
any  decision  upon  the  first  object  stated  in  the  notice  of  motion, 
i.e.,  for  leave  to  appeal  against  the  settlement  of  the  list  of  contrib- 

(a)  5  De  G.,  M.  &  G.  94. 
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utories,  if  relief  were  given  them  upon  the  other  two  points; 
and  eventually  it  became  unnecessary  to  decide  upon  that  branch 
of  the  motion,  upon  the  validity  of  the  orders  for  calls. 

Mr.  Chichester  and  Mr.  Dickinson^  with  Mr,  MalinSy  for  the 
appellants.  —  Looking  to  the  small  amount  of  capital  subscribed 
for,  and  the  facts  that  none  of  the  parties  to  the  deed  of  the  third 
part  signed  the  deed  of  settlement,  and  that  some  of  them 
*  never  acted  nor  consented  to  act  as  managing  directors  of  *  48 
the  company ;  the  recitals  of  the  deed,  which  accord  with  the 
statements  in  the  prospectuses  previously  circulated  by  the  manag- 
ing directors,  and  must  be  considered  as  having  been  prepared 
under  their  direction,  can  be  regarded  only  in  the  light  of  misrep- 
resentations knowingly  made,  by  those  who  acted  as  directors,  and 
fraudulent  as  against  the  subscribers  of  the  first  part.  The  deed, 
therefore,  is  invalid  as  against  the  appellants,  at  all  events,  as 
between  them  and  the  managing  directors,  who  ought,  therefore, 
to  be  held  primarily  liable,  in  exoneration  of  the  appellants,  to  the 
payment  of  all  calls,  whether  for  debts  or  costs.  They  cited 
Bright  v.  HuUoUj  (a)  Ex  parte  Carew.  (V) 

Mr,  Roxburgh^  for  the  oflBcial  manager,  referred  to  Hunter*s 
Case,  (o)  Underwood's  Case^  (c2)  upon  the  question  of  making  a 
call  for  costs  equally. 

Mr,  W,  W,  Mackeson,  for  Mr.  L.  Mackeson,  one  of  the  manag- 
ing directors,  cited  The  King  v.  Hottghton-le-Spring,  (e)  as  to  the 
relative  liabilities  of  the  two  classes  of  contributories ;  Preece  and 
Evan^s  Case,  (jg)  and  Q-ay^s  Case,  (A)  as  to  the  form  of  the  call 
for  costs.  He  urged  that  it  had  not  been  shown  that  Mr.  L. 
Mackeson  knew  the  representations  contained  in  the  recitals  of 
the  deed  to  have  been  untrue,  9r  that  the  appellants  had  been 
induced  to  execute  the  deed  on  the  faith  of  such  representations ; 
in  which  case  the  fact  that  such  representations  were  untrue  was 
immaterial.     Sugden's  Law  of  Property,  (i) 

(a)  3  H.  L.  Cas.  841.  {d)  6  De  G.,  M.  &  G.  677. 

(6)  6  De  G.,  M.  &  G.  94.  (c)  2  B.  &  Aid.  375. 

(c)   1  Sim.  (N.  S.)  435. 

{g)  2  De  G.,  M.  &  G.  374  [and  cases  in  note  (1)]. 

Qi)  1  De  G.,  M.  &  G.  347,  [and  cases  in  note  (1)]  358. 

(i)  Page  597. 
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•  49       •  Mr.  E.  Stevens  J  for  Mr.  Cory,  another  of  the  managing 

directors. 

The  Lord  Justice  Knight  Bruce.  —  Some  at  least,  if  not  all, 
of  the  gentlemen  comprised  in  class  No.  1  of  the  contributories, 
mnst  be  considered  as  having,  not  necessarily  with  any  wrong 
intention,  but  must,  I  say,  be  considered  as  having  made  to  all 
those  comprised  in  class  No.  2,  upon  and  before  the  occasion  of 
the  payment  of  their  contributions,  and  of  their  execution  of  the 
deed  respectively,  the  representations  embodied  in  this  deed,  which 
must  be  taken  to  have  been  prepared  under  the  direction  of  the 
gentlemen  comprised  in  class  No.  1,  or  some  of  them,  and  as  em- 
bodying the  representations  made  by  them  or  some  of  them. 
[His  Lordship  here  read  the  recitals  set  out  above,  and  the  clause 
appointing  the  persons  who  were  parties  of  the  third  part  to  be 
managing  directors.] 

Now,  in  the  first  place,  it  appears  that  the  whole  capital  of 
800,000Z.  was  never  subscribed,  and  the  deed  was  never  executed 
for  sums  even  approaching  to  that  amount,  and  not  one  of  the 
gentlemen  named  as  managing  directors  ever  executed  it  at  all. 
This  might,  under  some  circumstances,  be  immaterial ;  but  the 
fact  appears  to  be,  that  before  the  gentlemen  who  did  execute  the 
deed  had  executed  it,  Mr.  Frewin,  one  of  the  gentlemen  named  as 
managing  directors,  had  refused  to  be  so.  He  never  was  so ;  and 
as  to  two  others,  Mr.  Dann  and  Mr.  Potter,  it  has  not  been  proved 
that  either  of  them  ever  acted  as  such,  or  consented  to  be  so. 
The  result  of  the  evidence  would  seem  to  be  that  neither  of  them 
did  consent. 

There  was,  therefore,  with  or  without  a  wrong  intention,  a 

*  50    material  misrepresentation  in  point  of  fact.    I  say  *  material, 

for  it  is  impossible  to  be  sure  how  far  the  judgment  of  the 
gentlemen  who  executed  .the  dded  may  have  been  influenced  by 
the  fact  of  particular  persons  being  named  as  directors. 

It  is  impossible,  therefore,  in  my  opinion,  under  the  peculiar 
jurisdiction  created  by  the  Winding-up  Acts,  to  enforce  this  deed 
against  those  to  whom  the  representations  were  made  at  the 
instance  of  those  by  whom  they  were  made. 

In  an  ordinary  litigation  the  Oourt  might  decline  to  attend  to 
such  a  defence,  unless  some  substantive  proceeding  were  taken  to 
impeach  the  deed ;  but,  under  this  peculiar  jurisdiction,  I  think 
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that  snch  a  step  is  not  necessary,  and  that  it  would  not  he  proper 
to  require  it  to  be  taken.  Upon  the  evidence  before  us  it  appears 
that  one  body  of  persons  was  induced  to  enter  into  a  contract, 
involving  certain  liabilities,  upon  a  representation  of  facts  made  by 
another  body,  which  representation  of  facts  was  untrue,  and  was 
at  the  time  known  to  be  untrue  by  those  who  made  it.  I  say  this 
without  any  intention  of  imputing  dishonest  views  to  those  who 
made  it ;  they  may  not  have  meant  ill,  but  the  representation  was, 
I  repeat,  untrue :  they  knew  it  to  be  so,  and  they  cannot  therfefore 
derive  any  benefit  from  a  liability  contracted  on  the  faith  of  that 
representation. 

As  between  these  parties,  I  am  of  opinion  that  no  liability  in 
respect  of  debts  or  costs  attaches  on  the  members  of  the' second 
class  until  that  of  the  members  of  the  first  class,  or  those  of  them 
to  whom  the  representations  can  be  traced,  shall  have  been  ex- 
hausted. 

As  to  the  observations  made  by  Mr.  Mackeson  and  Mr. 
StevenSy  to  the  efifect  that  their  clients  were  not  privy  *  to  *51 
any  misrepresentation,  I  do  not  attribute'  the  representation 
to  each  individual  in  the  class,  but  some  of  the  individuals  in  the 
class  must  be  charged  with  it.  I  say  nothing  as  to  the  point 
relating  to  the  forty  shares,  it  not  being  necessary  for  the  present 
purpose  to  give  any  opinion  upon  it.  Matters  cannot  remain  as 
they  are.  I  have  felt  great  doubt  whether  the  calls  ought  to  be 
discharged  in  toto,  or  as  to  the  second  class  only,  without  prejudice 
to  any  application  by  aoy  member  of  the  first  class  to  discharge 
them,  as  between  himself  and  other  members  of  that  class.  My 
learned  brother  thinks  that  the  former  course  is  the  more  safe  and 
correct  one,  and  I  accede  to  this  view,  though  at  first  I  was  inclined 
the  other  way.  The  order  will  be  to  discharge  the  calls,  and  it 
will  be  desirable  to  preface  it  by  a  statement  of  the  grounds  on 
which  we  consider  that  they  ought  to  be  discharged. 

The  Lord  Justice  Turner.  —  When  this  matter  was  last  before 
the  Court,  we  were  pressed  to  decide  the  rights  of  the  parties,  so 
as  to  furnish  a  guide  to  the  Master  in  making  calls.  We  regretted 
that  the  facts  of  the  case  were  not  then  sufficiently  before  us  to 
enable  us  to  do  so,  but  we  now  have  before  us  facts  enabling  us  to 
decide  who  are  the  parties  primarily  liable. 

The  motion  before  the  Court  has  three  objects :  first,  to  strike 
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out  the  names  of  the  parties  moving  from  the  list  of  contributories; 
secondly,  to  discharge  the  call  for  debts ;  and,  thirdly,  to  discharge 
the  call  for  costs.  As  to  the  first  point  I  shall  say  nothing,  as 
the  parties  moving  do  not  press  for  any  decision  on  it  if  relief  be 
given  them  on  the  other  two  points. 

*  52        *  As  to  the  call  for  debts,  the  question  turns  solely  on  the 

deed,  which  contains  a  covenant  by  the  parties  who  executed 
it  of  the  first  part  to  indemnify  the  managing  directors  against 
all  liabilities ;  but  these  managing  directors  are  described  on  the 
face  of  the  deed  as  being  themselves  some  of  the  parties  thereto  of 
the  first  part.  The  contract,  therefore,  was  a  contract  by  the 
managing  directors  and  the  subscribers  to  indemnify  the  managmg 
directors. 

Lord  Justice  Enight  Bruce  has  gone  so  thoroughly  into  the 
question  as  to  the  representation  made  by  the  deed,  that  I  have 
nothing  to  add  on  that  head ;  but  there  is  also  another  point  of 
view  in  which  the  matter  may  be  looked  at.  The  covenant  of 
indemnity  was  intended  to  be  entered  into  by  all  parties,  and  it 
was  entered  into  by  the  subscribers  on  the  faith  of  its  being  entered 
into  by  the  managing  directors  also.  But  as  no  managing  director 
executed  it,  the  parties  who  intended  to  be  bound  jointly  with 
others  were  left  bound  alone,  and  I  consider  that  in  such  a  case 
they  have  a  right  in  equity  to  insist  that  they  are  not  bound  at  all.^ 
In  Underhill  v.  Horwood^  (a)  Lord  Eldon  said :  ^'  I  had  a  notion, 
which  I  think  was  not  correct,  that,  where  a  man  executes  a  bond, 
meaning  that  it  should  be  the  joint  bond  of  himself  and  another, 
and  not  his  several  bond,  it  would  not  be  his  several  bond.  But 
the  cases  go  further.  In  such  a  case,  however,  unless  there  is 
something  special,  the  man  who  had  become  so  severally  bound 
has  a  right  to  have  that  bond  delivered  up ;  for  his  intention  was, 
not  to  become  a  mere  several  obligee,  but  to  be  a  joint  and  several 
obligee ;  and  the  rights  are  different  both  in  law  and  equity ;  for 
if  he  is  only  a  several  obligee,  he  has  no  remedies  over 

*  53    against  any  one  ;  but,  if  he  is  a  joint  *  and  several  obligee, 

or  only  a  joint  obligee,  there  is  a  right  of  contribution  against 
the  other  sureties  in  equity,  from  the  earliest  times,  and   of  ex- 
oneration from  the  principal." 
On  this  principle  I  think  that,  as  none  of  the  managing  directors 

(a)  10  Ves.  225. 
'  See  Cutter  p.  Whittemore,  10  Mass.  442. 
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executed  this  deed,  there  arose  an  equity  on  the  part  of  the  sub- 
scribers,  to  have  it  delivered  up  to  be  cancelled ;  or,  at  all  events, 
to  insist  that  it  should  not  be  enforced  against  them.  Now  the 
88d  section  of  the  Act  11  &  12  Vict.  c.  45,  provides  that  calls  are 
to  be  made  against  the  contributories ;  ^^  but  so  far  only  as  such 
coutributories  respectively  shall  be  liable  at  law  or  in  equity  to 
pay  the  same."  The  call  for  debts,  therefore,  which  proceeded  on 
Hie  footing  of  a  liability  created  by  this  deed,  cannot  be  sustained 
as  against  the  contributories  in  class  No.  2. 

It  is  true  that  the  costs  of  winding  up  are  not  within  the  scope 
of  the  deed ;  but  does  the  Act  of  Parliament  make  any  distinction 
between  the  liability  to  debts  and  the  liability  to  costs  ?  The  Act 
says,  that  calls  shall  be  made,  '^  as  well  for  raising  such  amount  as 
may  be  necessary  to  pay  the  debts  or  liabilities,  or  any  of  the  debts 
or  liabilities  of  such  company,  or  any  part  thereof,  or  the  costs, 
charges,  and  expenses  of  winding  up  the  same,  as  also  for  the  pur- 
pose of  adjusting  and  settling  the  respective  claims  of  coutributo- 
ries upon  each  other,  or  upon  the  company."  There  is  here  no 
indication  of  an  intention  to  make  any  distinction  between  the 
liability  to  debts  and  the  liability  to  costs. 

The  deed  does  not  regulate  this  matter,  so  it  is  necessary  to 
look  to  principle.  What  is  the  principle  in  a  suit  for  contribution? 
Tliat  must  determine  it ;  the  object  of  the  Act  being  to  work 
out  contribution  without  *  the  expense  of  a  suit.  I  consider  *  54 
that  where  parties  not  entitled  to  contribution  come  to  the 
Court  to  obtain  it,  they  cannot  throw  upon  the  other  parties  any 
part  of  the  costs.  The  case  of  Mowatt  v.  Elliott  (a)  closely  re- 
sembles the  present,  and  the  same  principle  applies  to  both.  I 
think  that  in  the  present  case  the  first  class  of  contributories  have 
no  right  to  throw  any  part  of  the  costs  upon  the  second  class. 

As  to  the  form  of  the  order  to  be  made,  I  think  that  the  calls 
should  be  wholly  discharged,  and  for  this  reason :  the  object  of 
the  Master  in  making  them  appeared  to  be  to  raise  funds  sufficient 
to  pay  at  once  all  the  debts  and  costs,  which  purpose  would  not  be 
answered  if  the  calls  are  partially  discharged.  The  best  way, 
therefore,  will  be  to  discharge  the  calls  wholly,  prefacing  the  order 
with  a  declaration  as  to  the  rights  of  the  parties :  and  the  declara- 
tion will,  in  substance,  be  a  declaration  that  resort  ought  not  to  be 
had  to  the  parties  of  the  second  class  for  debts  or  costs  until  resort 
(a)  3  De  G.,  M.  &  G.  254  [aud  cases  cited  in  notes]. 
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has  been  had  to  the  parties  of  the  first  class,  or  some  of  them ; 
this  to  be  without  prejudice  to  any  question  as  between  the  parties 
of  the  first  class  inter  $e. 


•  55  ♦  MANNING  v.  PURCELL. 

1855.    February  13,  14,  16.    Before  the  Lords  Justices. 

Bequest  of**  all  my  moneys,^^  hdd,  to  include  two  balances  standing  to  the  credit 
of  the  testator  at  his  bankers,  —  one  upon  an  ordinary  current  account,  the 
other  secured  by  deposit  notes  bearing  interest.* 

Becus^  as  to  a  sum  of  money  returned  to  the  testator^s  personal  representative 
by  stakeholders  with  whom  the  testator  had  placed  it  to  abide  the  result  of  a 
wager  which  remained  undecided  at  his  death. 

Moneys  which  had  been  deposited  with  the  testator  to  abide  the  result  of  bets 
between  himself  and  the  depositors  were,  after  his  death,  returned  to  the 
depositors  by  his  administratrix,  who,  at  the  same  time,  paid  the  amount  of 
such  of  the  bets  as  were  not  still  pending  at  the  testator^s  death,  but  had  been 
decided  against  him  in  his  lifetime :  Heild^  that  in  respect  of  the  deposits  so 
returned  upon  bets  not  decided  in  the  testator^s  lifetime,  the  administratrix 
•  was  entitled  to  credit  in  her  accounts  against  the  general  estate ;  but  not  so 
in  respect  of  the  sums  paid  for  bets  decided  before  the  testator^s  death  and 
for  the  deposits  upon  such  bets. 

The  testator  died  in  the  occupation  of  a  furnished  tavern  where  he  carried  on 
the  business  of  hotel-keeper  and  betting  agent,  sleeping  there  occasionally 
for  the  convenience  of  his  business,  but  having  his  ordinary  residence  at 
another  house :  Hdd^  that  such  parts  only  of  the  tavern  furniture  as  were  for 
the  testator^s  own  domestic  or  personal  use  passed  under  a  bequest  of  "all 
my  household  furniture  ^^  contained  in  his  will.* 

In  construing  a  will  of  personal  estate,  the  Court,  notwithstanding  an  objection 
by  counsel  that  the  probate  copy  alone  could  be  looked  at,  ordered  the 
original  will  to  be  produced,  and  had  regard  to  certain  erasures  appearing 
therein,  but  which  had  been  omitted  in  the  probate.' 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Stuart, 
upon  the  construction  of  the  will  of  Edward  Stephen  Manning 
deceased. 

>  See  1  Jarman  Wills  (3d  Eng.  ed.),  780,  n.  (k).  781-736  (4th  Am.  ed.) 
608  in  note,  612  notes ;  Mann  v.  Mann,  1  John.  Ch.  281 ;  Morton  v.  Perry,  1 
Met.  446 ;  Stratton  o.  Hillas^  2  Dru.  &  War.  51. 

•  See  1  Jarman  Wills  (3d  £ng.  ed.),  721  and  n.  (b). 

*  See  1  Jarman  Wills  (3d  Eng.  ed.},  23,  24. 
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The  hearing  before  the  Vice-Chancellor  is  reported  in  the  second 
volume  of  Messrs.  SmaJe  and  Giffard's  Reports,  (a) 

The  will  was  written  by  the  testator,  filling  up  in  his  own  hand- 
writing one  of  the  common  printed  forms  sold  in  the  shops.  The 
original  will,  which  had  not  been  produced  before  the  Vice-Chan- 
cellor, was  (notwithstanding  an  objection  by  counsel  for  tlie  re- 
spondents, that  the  probate  alone  could  be  looked  at)  sent  for  by 
their  Lordships'  order.  The  material  part  was  as  follows :  (The 
portions  printed  in  ordinary  type  represent  the  lithographed 
form ;  those  printed  in  italics  *  represent  the  parts  written  by  *  56 
the  testator,  and  the  portions  enclosed  in  brackets  represent 
parts  of  the  lithographed  form  which  were  struck  out  by  the  testa- 
tor.) 

"  This  is  the  last  will  and  testament  of  me,  Edward  Stephen 
Manning,  of  Upper  JEdmund  Street,  King^s  Gross,  Middlesex,  Lon- 
don. I  direct  that  all  my  just  debts  and  funeral  and  testamentary 
expenses  be  paid  [and  satisfied  by  my  executors  hereinafter 
named],  as  soon  as  conveniently  may  be  after  my  decease.  I  give, 
devise,  and  bequeath  unto  my  wife  Mizabeth  Manning  all  my 
moneys,  household  furniture,  plate,  hooks,  linsn,  wearing  apparel. 

And  [as  to]  all  the  [rest]  residue  and  remainder  of  my  estate 
and  effects  whatsoever  and  wheresoever,  both  real  and  personal, 
whether  in  possession  or  reversion,  remainder  or  expectancy,  I 
give,  devise,  and  bequeath  the  same  unto  [  and  , 

their  heirs,  executors,  administrators,  and  assigns,  upon  trust  to 
convert  the  same  into  money,  and  to  invest  the  money  arising 
from  such  conversion  in,  Ac,  and  to  pay  the  income  thereof  unto] 
my  dear  wife  during  the  term  of  her  natural  life ;  and  from  and 
after  her  decease  I  give,  devise,  and  bequeatli  the  same,  and  every 
part  thereof,  unto  and  among  (jf  any")  of  my  , 

and  to  be  equally  divided  between  [all  and  every  my]  children, 
who  shall  be  living  at  the  time  of  the  decease  of  my  wife,  and  the 
issue  of  such  as  shall  be  dead,  to  and  for  their  own  use  and  benefit 
absolutely." 

The  testator  had  struck  out  the  clause  in  the  lithographed  form 

(a)  Pag©  284. 
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for  the  appointment  of  executors,  and  letters  of  administration, 
with  the  will  annexed,  were  granted  to  his  widow. 

*  57       *  At  the  date  of  his  death,  the  testator  had  his  private 

residence  in  Frederick  Street,  Gray's  Inn  Road,  and  he  was 
landlord  of  the  Crown  Tavern,  in  CliflFord's  Inn  Passage,  where 
he  carried  on  the  business  of  hotel-keeper,  and  also  kept  a  betting- 
ofBce. 

As  keeper  of  the  betting-office,  the  testator  took  and  gave  the 
odds  against  horses,  entered  for  particular  races,  and,  on  these 
occasions,  received  deposits  from  the  persons  making  the  bets, 
giving  them  tickets  which  entitled  them,  in  the  event  of  their 
being  winners,  to  the  return  of  such  deposits,  together  with  pay- 
ment to  them  of  the  amount  payable  in  respect  of  the  bets. 

According  to  the  custom  or  practice  adopted  in  betting  on 
horse-races,  the  death  of  either  party  before  the  race  vacates  the 
bet.  At  the  time  of  the  testator's  death,  many  persons  held 
tickets  given  by  him  to  secure  deposits  for  bets  that  had  been 
made  by  them,  upon  the  terms  above  mentioned.  Some  of  the 
bets  so  secured,  having  been  determined  against  the  testator,  were 
then  actually  payable.  These  the  administratrix  had  paid,  return- 
ing at  the  same  time  the  corresponding  deposits,  and  the  tickets 
securing  them  had  been  given  up  to  her  to  be  cancelled.  The 
residue  of  such  bets  were  still  pending  at  the  testator's  death, 
the  events  upon  which  they  depended  not  having  then  happened. 
The  administratrix  had  returned  the  deposits  upon  these  and  the 
corresponding  tickets  had  been  delivered  up  to  her  to  be  cancelled. 
The  aggregate  of  the  bets  and  deposits  so  paid  and  returned  by 
her  amounted  to  2249/.  11«.  2d, 

The  testator  had  also,  shortly  before  his  death,  deposited  in  the 

hands  of  two  persons,  named  respectively  Dowling  and  Chapman, 

as  stakeholders,  the  sum  of  6000Z.,  to  answer  a  bet  of  six  to 

*  68   one  upon  a  race,  lOOOt  *  having  been  deposited  on  the  other 

side.  Upon  the  death  of  the  testator  before  the  bet  could 
be  determined,  the  stakeholders,  considering  the  bet  to  have 
failed,  returned  the  6000Z.  to  the  widow,  as  administratrix  of  the 
testator. 

It  appeared,  also,  that  the  testator,  at  his  death,  had  standing 
to  his  credit,  at  the  London  and  Westminster  Bank,  2049Z.  19«., 
upon  an  ordinary  current  account  as  between   banker  and   cus- 
tomer.   He  had  also  standing  there  to  his  credit  a  sum  of  5311Z. 
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19».  Id.  upon  a  deposit  account,  which,  by  the  custom  of  the 
bank  with  respect  to  such  account,  was  payable  upon  the  indorse- 
ment and  delivery  up  by  the  depositor,  or  person  claiming  under 
him,  of  the  receipt  given  by  the  bank  for  such  deposit  when 
made. 

The  questions  upon  the  appeal  were :  first,  whether,  upon  the 
constaiction  of  the  will,  the  property  comprised  in  the  enumera- 
tion of  particulars  contained  in  the  first  clause,  passed  by  way  of 
specific  bequest  to  the  testator's  wife  absolutely,  or  whether  the 
whole  of  the  testator's  property  was  given  in  one  mass  for  the 
benefit  of  his  wife  for  life,  and  after  her  decease  for  her  children. 
Secondly,  if  the  wife  took  an  absolute  specific  bequest,  what  was 
the  extent  of  her  interest  thereunder,  with  reference  to  the  prop- 
erty comprised  therein ;  and,  thirdly,  whether  the  sum  of  2249Z. 
11«.  2d,,  paid  by  the  administratrix  of  the  testator,  in  respect  of 
bets  owing  by  him  and  deposits  for  bets  in  his  hands  at  the  time 
of  his  death,  or  what  part  thereof,  could  be  allowed  her  in  account 
with  the  general  estate  of  the  testator. 

Mr.  Bacoriy  Mr.  RenshaWy  and  Mr.  Needham,  in  support  of  the 
appeal.  —  Upon  the  construction  of  this  will  it  is  submitted, 
that  no  part  of  the  testator's  estate  is  given  to  his  widow 
•  absolutely,  but  that  the  whole  is  bequeathed  to  her  for  life  *  59 
only,  with  remainder  for  the  benefit  of  her  children.  The 
erasure  by  the  testator  from  the  printed  form,  of  the  words  ^^  as 
to,"  between  the  enumeration  of  particulars  and  the  disposition  of 
the  residue  is  decisive,  as  showing  an  intention  to  make  one  gift 
of  the  whole  of  his  property.  But  if  it  should  be  held  that  this 
is  not  so,  and  that  there  is  a  specific  bequest  by  the  will  to  the 
widow  absolutely  of  every  thing  comprised  in  the  terms,  "  all  my 
moneys,  household  furniture,  plate,  linen,  books,  wearing  apparel, 
&c.,  &c. ; "  then  we  contend  that  the  60007.,  deposited  with  Messrs. 
Dowling  and  Chapman  by  the  testator,  is  not  described  by,  or 
comprised  in,  those  terms.  The  only  term  in  the  clause  which 
can  be  regarded  as  applicable  to  it  is  ^^  moneys,"  but  in  no  sense 
can  it  be  said  to  have  formed  part  of  his  ^^  moneys  "  at  his  death ; 
for,  from  the  moment  the  deposit  was  made,  the  6000Z.,  though 
recoverable  by  the  testator  (if  Vamey  v.  Hickman  {a)  is  to  be 
regarded  as  law),  was  never  in  his  possession  or  power. 

(a)  6  C.  B.  271 ;  6  Dowl.  &  L.  364. 
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Secondly.  Neither  does  the  balance  standing  to  the  testator^s 
credit  on  the  deposit  account  with  his  bankers,  pass  under  the 
description  of  "  moneys ; "  for  this  was  not  a  fund  immediately 
available  by  the  testator.  It  was  subject  to  a  contract  between 
him  and  the  bank,  that  it  should  not  be  payable,  except  upon  pres- 
entation of  the  deposit  receipt  indorsed  by  the  testator.  It  was 
not  in  fact  money  belonging  to  the  testator,  but  a  debt  owii^  by 
the  bank,  and  secured  by  the  deposit  note.  May  v.  Grave^  (a) 
Barry  v.  Harding^  (6)  Fryer  v.  Rankenj  (<?)  Bealen  v.  (7m- 
fordj  (d)  Smith  v.  Butler^  (e)  Stephenson  v.  Bowson,  (^)  Gosden 

V.  BotterilL  (A) 
♦  60  *  Thirdly.  The  balance  at  the  bankers  upon  the  ordinary 
current  account  did  not  pass,  as  in  Parker  v.  Marchant ;  (i) 
for  it  was  not  placed  there  by  the  testator  for  his  own  private 
purposes,  but  for  the  purpose  only  of  his  business  as  betting 
agent. 

Fourthly.  The  furniture  at  the  tavern  in  CliflFord's  Inn  Passage 
did  not  pass.  It  was  possessed  and  used  by  the  testator  merely 
for  the  purposes  of  his  business  of  hotel-keeper ;  and  upon  this 
Le  Farrant  v.  Spencer  (Jc)  and  Pratt  y.  Jackson  (V)  are  decisive. 

Lastly,  as  to  the  payments  made  by  the  administratrix  in  respect 
of  bets  and  deposits  with  the  testator,  it  is  clear,  that  these  sums 
could  not  have  been  recovered  from  him  in  his  lifetime.  Any  suit 
for  such  a  purpose  is  expressly  forbidden  by  the  Statute  8  &  9 
Vict.  c.  109,  by  the  18th  section  of  which  it  is  enacted,  "  that  all 
contracts  or  agreements,  whether  by  parole  or  in  writing,  by  way 
of  gaming  or  wagering,  shall  be  null  and  void  ;  and  that  no  suit 
shall  be  brought  or  maintained  in  any  Court  of  Law  or  Equity  for 
recovering  any  sum  of  money  or  valuable  thing  alleged  to  be  won 
upon  any  wager,  or  which  shall  have  been  deposited  in  the  hands 
of  any  person  to  abide  the  event  on  which  any  wager  shall  have 
been  made." 

These  payments,  therefore,  can  only  be  regarded  as  voluntary, 

{a)  3  De  6.  &  Sm.  462.  (e)  3  Jo.  &  Lat.  565. 

(6)  1  Jo.  &  Lat.  475.  O)  8  Beav.  342. 

(c)  11  Sim.  55.  (A)  1  Myl.  &  K.  66. 

[d)  13  Sim.  592. 

(t)  1  Y.  &  C.  C.  C.  290 ;  S.  C,  on  App.  1  Phil.  856. 
(jk)  1  Ves.  97. 

(0  2  P.  W.  802 ;  S.  C.  on  App.  1  Bro.  P.  C.  222. 
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and  ought  not  to  be  allowed  as  against  the  general  estate.    If, 
however,  Vamey  v,  Hickman  (a)  is  to  be  considered  as  binding, 
then  we  submit,  that  those  payments  only  which  were  made 
in  returning  deposits  *  upon  bets  not  decided  at  the  testator's   *  61 
decease,  are  to  be  allowed. 

The  Lord  Justice  Knight  Bruce.  —  Upon  the  first  question, 
the  counsel  for  the  respondents  need  not  trouble  themselves  to 
address  the  Court,  as  Lord  Justice  Turner  (who  is  suflFering  from 
a  cold)  has  requested  me  to  state  that  he  agrees  with  the  Vice- 
Chancellor  in  thinking,  that  whatever  is  comprised  in  the  words 
"  all  my  moneys,  household  furniture,  plate,  books,  linen,  wearing 
apparel,  &c.,  «&c.,"  is  given  by  the  will  to  the  testator's  wife  abso- 
lutely. That  construction  appears  to  him  more  consistent  with 
grammar  and  idiom  than  that  suggested  for  the  appellant.  It 
appears  to  him,  that  it  could  not  have  been  the  intention  of  the 
testator,  that  the  salable  property  within  these  words  should  be 
sold  as  against  the  wife ;  whereas  the  probable  effect  of  otherwise 
construing  the  will  would  be,  that  the  whole  would  have  to  be  sold. 
He  is  also  struck  with  the  expression  following  the  words,  wearing 
apparel,  ^^  &c.  &c.,"  as  strengthening  the  same  view,  and  he  con- 
siders it  scarcely  possible  to  conceive  the  testator  to  have  intended 
her  to  take  a  liff-interest  in  wearing  apparel,  which  is  among  the 
articles  specifically  mentioned.  He  is  of  opinion,  that  the  Vice- 
Chancellor's  interpretation,  of  the  will  is  in  this  respect  correct, 
thinking  that  a  sufiiciently  strong  inference  to  the  contrary  is  not 
to  be  drawn  from  the  erasure  of  the  words  "  as  to,"  especially 
when  compared  with  other  erasures.  For  myself,  I  entertain  more 
doubt  considerably,  but  not  a  doubt  amounting  to  dissent.  It  is 
impossible  for  a  Judge  of  appeal  properly  to  dissent  for  any  prac- 
tical purpose  from  the  decision  under  review,  unless  he  is  satisfied 
that  his  view  is  the  more  correct  one.  My  view,  however,  is 
not  material,  inasmuch  as  the  opinion  of  Lord  Justice 
*  Turner,  agreeing  with  the  decision  of  the  Vice-Chancellor  •  62 
upon  this  question,  has  the  effect  of  confirming  that  decision. 
I  only  doubt.  The  order  of  the  Vice-Chancellor,  therefore,  must 
stand  as  to  the  construction  put  by  him  upon  the  will,  with  refer- 
ence to  the  extent  of  the  widow's  interest  in  the  subjects  of  this 
bequest,  whatever  they  are.    What  they  are  remains  to  be  argued. 

(a)  6  C.  B.  271. 

[47] 


*  62  CASES  IN   CHANCERT. 

Mr.  Elmdey  find  Mr.  Charles  Hall,  for  the  respondents.  —  By 
the  custom  of  the  betting  world,  the  wager  upon  which  the  60001. 
was  deposited  with  Messrs.  Dowling  and  Chapman  was  vacated 
upon  the  death  of  the  testator  before  the  happening  of  the  event 
on  which  it  was  made,  and  from  that  moment  the  money  ceased  to 
be  a  deposit  abiding  the  event  of  a  wager,  but  became  part  of  the 
assets  of  the  testator,  and  passed  under  the  bequest  of  ^^  all  his 
moneys."  The  prohibition  of  the  8  &  9  Vict.  c.  109,  §  18,  is 
directed  against  the  recovery  by  the  winner  from  the  stakeholder 
of  the  other  party's  deposit,  and  not  against  the  recovery  back  by 
the  depositor  of  his  own  deposit.  Vamey  v.  Hickman,  (a)  The 
old  law  in  this  last  respect,  as  acted  upon  in  Jacques  v.  Withy,  (i) 
was  not  intended  to  be  altered. 

As  to  the  balances  at  the  testator's  bankers,  that  upon  the  ordi- 
nary account  (whether  kept  for  trade  purposes  or  not)  passed 
under  the  word  moneys:  Parker  v.  Mdrchant;  (c?)  so,  likewise, 
tiie  balance  on  deposit,  which  was  payable  at  sight  upon  the  note. 
Vdisey  v.  Reynolds,  Qd)  Fryer  v.  Manken,  (e)    Smith  v.  -Bwt- 

ler.  (^) 
•  63  *  With  regard  to  the  tavern  furniture,  the  case  is  distin- 
guishable from  Pratt  v.  Jackson,  (A)  and  Le  Farrarvt  v.  Sperir 
eer,  (i)  inasmuch  as  the  testator  resided  at  times  at  the  tavern, 
and  the  furniture  was  not  used  by  him  wholly  for  trade  purposes. 
Upon  our  view  of  the  Statute  8  &  9  Vict.  c.  109,  §  18,  the  payments 
made  by  the  administratrix  in  respect  of  deposits  upon  the  bets 
were  all  proper,  and  ought  to  be  allowed  her  in  account.  As  to 
the  payments  in  respect  of  bets  left  undecided  at  the  testator's 
death,  Vamey  v.  Hickman  is  an  authority  in  our  favour.  [They 
also  referred  to  Lowe  v.  Thomas.  (*)] 

Mr.  Bacony  in  reply. 

February  16. 

The  Lord  Justice  Knight  Bruce.  —  The  first  question  is 
whether  or  how  far  the  administratrix  is  entitled  to  be  allowed,  as 

(a)  5  C.  B.  271.  (6)  1  H.  Bl.  65;  IT.  R.  667. 

(c)  1  T.  &  C.  C.  G.  290,  and  2  Id.  279 ;  1  Phil.  866. 

(d)  6  Ru88.  12.  (A)  2  P.  W.  802. 
(c)   11  Sim.  66.                             (0    iVes.  97. 
Ig)  3  Jo.  &  Lat.  666.                  {k)  ISaj,  869. 
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against  the  general  estate,  the  sums  paid  in  respect  of  deposits  on 
bets  in  the  hands  of  the  testator  at  the  time  of  his  death.  As  to 
bets  not  decided  in  his  lifetime,  we  are  of  opinion,  that  those  pay- 
ments ought  to  be  allowed  as  against  the  general  estate ;  but,  as 
to  the  payments  in  respect  of  bets  decided  in  the  testator's  life- 
time, there  appears  to  us  neither  justification,  nor  what  in  this 
Court  can  be  considered  as  an  excuse,  for  making  the  payments ; 
however  proper,  and  in  a  sense  laudable  on  the  part  of  the  lady, 
the  feeling  under  which  they  may  have  been  made.  Unless,  there- 
fore, the  parties  have  the  good  sense  to  make  a  division  of  these 
payments,  they  must  form  the  subject  of  further  investigation. 

The  next  question  is,  as  to  the  particulars  included  *  under  *  64 
the  terms,  ^'  all  my  moneys,  household  furniture,  plate,  books, 
linen,  wearing  apparel,  &c.,  &c."  I  think  that  such  goods  in  the 
tavern  or  house  in  Clifford's  Inn  Passage,  where  the  tavern  busi- 
ness was  carried  on,  such  goods  in  that  house  as  belonged  merely 
to  the  business,  and  were  designed  for  the  purposes  of  the  business, 
ought  not  to  be  considered  as  passing  under  that  description. 
Proceeding,  not  only  on  the  rules  of  good  sense  and  on  principle, 
but  on  the  decision  also  of  Lord  Hardwickb,  in  Le  Farrant  v, 
Spencer^  and  on  other  decisions  which  might  be  referred  to,  I  think 
it  not  impossible  that  there  were  some  things  in  the  house  in  Clif- 
ford's Inn  Passage  that  did  pass  under  the  description  mentioned. 
I  am  of  opinion,  therefore,  that,  unless  the  parties  can  arrange  the 
matter,  there  must  be  an  inquiry  as  to  these  particulars  in  terms 
analogous  to  those  used  in  the  case  of  Le  Farrard  v.  Spencer,  (a) 

(a)  The  decree  in  Le  Farrant  v.  Spencer,  so  far  aa  it  relates  to  the  specific 
bequests,  is  as  follows :  — 

**  And  as  to  the  specific  bequest  of  all  the  said  testator^s  household  goods, 
furniture,  jewels,  plate,  books,  linen  and  apparel  to  Mary,  now  the  wife  of  the 
defendant  Adam  Spencer,  it  is  ordered,  that  the  said  Master  do  inquire  what  of 
those  particulars  the  said  testator  was  possessed  of  at  the  time  of  his  death, 
either  for  his  own  domestic  or  personal  use,  or  in  the  way  of  trade,  or  as  mer- 
chandise; and  the  said  Master  is  to  distinguish  and  ascertain  the  same;  and 
his  Lordship  declared  that  such  parts  thereof  as  the  said  Master  shall  find  were 
for  the  said  testator^s  own  domestic  or  personal  use,  do  pass  by  the  said  bequest 
to  the  said  defendant  Mary,  the  wife  of  the  defendant  A.  Spencer ;  and  it  is 
further  ordered  that  the  same  be  delivered  to  the  plaintiffs  *  Adam  Spencer  and 
Mary  his  wife.  And  his  Lordship  did  declare  that  the  rest  of  the  said  particulars 
do  belong  to  the  residuary  part  of  the  said  testator^s  personal  estate.*^  (R^g- 
Lib.  B.  1747,  foL  68,  G.  E.) 

*  Sie  in  Reg.  Lib. 
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With  regard  to  the  balance  standing  to  the  testator's  credit  at 
his  bankers,  which  did  not  bear  interest,  that  balance  as  well 

*  65    as  the  money  in  his  house  at  the  time  of  *  his  death  must 

unquestionably  be  considered  as  passing  under  the  term 
"  moneys."  I  have  some  doubt  as  to  the  other  portion  of  the  bal- 
ance at  his  bankers,  inasmuch  as  it  could  not  be  dealt  with  by 
ordinary  checks,  but  would  have  required  some  notice :  my  doubt, 
however,  is  not  so  strong  as  to  justify  me  in  dissenting  from  what 
the  Vice-Chancellor  has  decided  in  this  respect.  It  is  only  a  doubt, 
and  I  cannot  act  against  his  judgment  upon  a  doubt. 

The  only  remaining  question  is  that  relating  to  the  6000Z. 
deposited  with  Messrs.  Dowling  and  Chapman.  That,  I  think, 
does  not  pass  under  the  words  of  the  specific  bequest.  It  was 
money  which,  after  it  had  been  paid  by  the  testator  to  the  stake- 
holders, was  not,  in  any  sense,  in  his  possession  or  power  at  any 
subsequent  moment  of  his  existence,  subject  to  this  l*emark,  that, 
on  the  assumption  of  the  correctness  of  the  decision  in  Vamey  v. 
Hickman^  he  might,  if  he  had  elected  to  withdraw  from  the  bet, 
have  been  entitled  to  recover  it.  I  assume  that  he  would  so  have 
been  entitled  to  recover  it ;  he,  however,  did  not  withdraw  from 
the  bet.  Not  only  was  it  uncertain  whether  he  would  withdraw, 
but  highly  improbable  that  he  ever  intended  to  withdraw.  Not  at 
any  moment  of  his  life,  therefore,  after  making  the  deposit,  was 
this  sum  of  6000Z.  ''  his  moneys  "  in  any  sense ;  though  since  his 
death  it  has  become  part  of  his  assets. 

The  Lord  Justice  Turner.  —  Two  questions  have  arisen  in 

this  case,  —  one  of  construction,  whether  upon  the  terms  of  the  will, 

there  is  a  specific  bequest  to  the  testator's  widow,  the  other  what, 

if  there  is  such  a  bequest,  is  the  extent  of  it  ?    As  to  the  first  of 

these  questions,  I  will  only  add  to  the  observations  which 

*  66    have  been  already  made  this  remark  with  *  reference  to  the 

erasure  of  the  words  "  as  to,"  namely,  that  there  are  other 
words  also  struck  out  by  the  testator  from  the  printed  form  in  a 
way  which  shows  that  no  reliance  can  be  placed  upon  the  erasures 
as  having  been  deliberately  and  advisedly  made  with  a  view  to  alter 
the  construction  to  be  put  upon  the  will.  In  coming  to  a  conclu- 
sion upon  this  question,  I  have  not  overlooked  the  effect  to  be 
given  to  the  erasures  as  they  appear  on  the  original  will.  The  re- 
sult, therefore,  being  that  there  is  a  specific  bequest  to  the  widow 
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of  "  all  my  moneys,  household  furniture,  plate,  books,  linen,  wear- 
ing apparel,  &c.,  &c.,"  the  question  arises,  —  what  is  comprised  in 
that  bequest?  But  first,  as  to  the  claim  against  the  estate  in 
respect  of  the  application  by  the  administratrix  of  the  sum  of 
2249Z.  lis.  2(2.  in  payment  of  bets  owing,  and  in  the  return  of 
deposits  for  bets  held,  by  the  testator  at  his  death.  This  sum  was 
made  up  of  two  classes  of  payments :  first,  payments  in  respect  of 
bets  and  deposits  upon  bets  decided  in  the  testator^s  lifetime  :  sec- 
ondly, payments  in  respect  of  deposits  upon  bets  pending  at  his 
decease.  I  am  of  opinion,  as  to  tlie  payments  of  the  first  class, 
that,  having  regard  to  the  provisions  of  the  statute,  they  could  not 
have  been  recovered  from  the  testator  in  his  lifetime,  and  that, 
therefore,  the  payments  by  the  administratrix  in  respect  of  these 
can  be  regarded  only  as  voluntary  payments,  and  not  valid  as 
against  the  estate.  But,  with  regard  to  the  payments  in  respect 
of  bets  left  undecided  at  the  testator's  death,  I  think  the  case 
stands  very  differently.  The  deposits  upon  them  had  been  re- 
ceived, indeed,  by  the  testator  upon  an  illegal  contract,  but  it  was, 
I  think,  within  the  powers  of  the  administratrix  to  determine  such 
illegal  contract,  and  I  take  it,  that  in  making  these  payments  she 
must  be  considered  as  having  done  so,  and  that  these  payments 
must  therefore  be  allowed  against  the  estate. 

*  Then  as  to  the  extent  of  the  specific  bequest,  it  appears,  *  67 
in  the  first  place,  that  the  testator  had  made  a  bet  of  6000^. 
to  lOOOZ.  upon  a  race  which  remained  undetermined  at  his  death. 
He  had  deposited  the  money  against  the  lOOOZ.  staked  by  his  oppo- 
nent, both  sums  having  been  placed  in  the  hands  of  two  gentlemen 
as  stakeholders,  and  by  them  placed  to  a  deposit  account  at  their 
bankers.  This  sum,  therefore,  never  having  been,  from  the  time 
of  making  such  deposit  up  to  the  moment  of  the  testator's  death, 
in  his  hands  or  power  cannot  be  regarded  as  his  money  at  the 
time  of  his  death ;  and  if  not,  it  cannot  be  held  to  pass  under  the 
words  "  all  my  moneys." 

The  next  question  is,  as  to  the  general  balance  standing  to  the 
testator's  credit  on  a  general  current  account  at  his  bankers.  I 
think  this  must  be  considered  as  the  testator's  moneys  at  his  death. 
Looking  at  the  ordinary  language  and  usage  of  mankind,  when  a 
man  says,  '*'  I  have  so  much  money  at  my  bankers,"  he  considers 
and  treats  it  as  his  money ;  and  when  he  speaks  of  all  his  money, 
he  includes  the  balance  at  his  bankers.    No  doubt  it  is  properly 
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only  a  debt  due  from  the  bankers,  but  the  ordinary  usage  of  man- 
kind treats  it  as  money. 

There  is  then  this  further  question.  There  was  at  the  testator's 
death  a  sum  standing  to  his  credit  upon  a  deposit  account  with 
his  bankers,  for  which  he  had  taken  a  deposit  note  bearing  interest. 
Upon  this  I  have  felt  considerable  doubt ;  but  I  think  that  that 
also  must  be  considered  as  ^'  moneys"  of  the  testator,  within  the 
meaning  of  the  will.  The  substance  of  the  case  is,  that  the  testa- 
tor had  two  distinct  accounts  at  his  bankers,  the  one  a  current 
account,  and  the  other  an  account  which  he  treated  as  a  reserve 

fund,  but  which  was  not,  therefore,  the  less  his  moneys. 
*  68        *  The  only  remaining  question  is,  as  to  the  furniture  at  the 

tavern  in  GlifTord's  Inn  Passage.  Upon  this,  I  think,  the 
decree  of  Lord  Hardwicke^  in  Le  Farrant  v.  Spencer^  is  decisive, 
as  establishing  that,  under  the  words  ^'  household  furniture,"  only 
such  part  of  the  tavern  furniture  passes  as  was  reserved  by  the  tes- 
tator for  his  domestic  or  personal  use.  As  to  this,  therefore,  unless 
the  parties  can  agree,  an  inquiry  must  be  directed. 

An  order  carrying  into  effect  the  declarations  contained  in  their 
Lordships'  judgments,  but  obviating  the  necessity  of  further  in- 
quiries, was  then  arranged  and  taken. 


EWART  V.  WILLIAMS. 
WILUAMS  V.  EWART. 

1855.    February  27  and  March  1  and  22.    Before  the  Lords  Justices. 

EM^  confirming  the  decision  of  Vice-chancellor  Eindxrsu&t,  dissentienie 
Lord  Justice  Knight  Brucb,  that  the  15  ft  16  Yict.  c.  86,  §  54,  is  retro- 
spective in  its  operation,  and  that  it  empowered  the  Court  to  give  special 
directions  as  to  the  mode  of  taking  an  account,  including  directions  as  to 
books  of  account  being  taken  as  primd  facie  evidence,  in  a  case  in  which  the 
account,  though  not  yet  taken,  had  been  directed  by  a  decree  pronounced 
several  years  before  tiie  passing  of  the  Act.' 


>  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1281,  n.  (5).  The  provisions  of  the 
Act  only  apply  to  the  mode  of  taking  or  vouching  an  account,  and  do  not 
authorize  any  substantial  variation  of  a  decree  which  has  been  previously  made ; 
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ffdd,  also,  that  the  statute  ought  not  to  be  called  in  aid  till  all  means  of  proving 
the  account  by  independent  evidence  bad  been  exhausted.^ 

This  was  a  motion  to  discharge  an  order  of  Vice-chancellor 
KiNDEBSLET,  whcrebj,  in  exercise  of  the  power  given  to  the  Court 
of  Chancery  by  the  Act  15  &  16  Vict.  c.  86,  §  54,  he  had  directed 
that  the  books  of  account  of  Messrs.  Ewart  &  Bell  (the  plaintiffs  in 
the  original  suit  and  the  defendants  in  the  cross  suit)  might  be 
taken  ^sprimd  facie  evidence  of  the  truth  of  the  matters  therein 
contained,  with  liberty  to  John  Williams  (the  defendant  in  the 
original  suit  and  the  plaintiff  in  the  cross  suit)  to  take  such  objec- 
tions thereto  as  he  might  be  advised. 

*  Messrs.  Ewart  A  Bell,  who  were  stockbrokers,  were  em-  *  69 
ployed  in  1842,  and  subsequently  by  Mr.  Williams  to  buy 
and  sell  on  his  account,  foreign  stock  and  shares,  in  various  rail- 
way and  other  companies.  The  object  of  the  original  suit  was  to 
obtain  an  account  of  these  transactions  from  the  defendant, 
Williams,  who,  on  the  other  hand,  instituted  the  cross  suit,  alleg- 
ing fraud  on  the  part  of  Messrs.  Ewart  &  Bell,  with  reference  to 
some  of  the  transactions  in  question,  and  praying  that  certain 
securities  held  by  them  might  on  that  ground  be  ordered  to  be 
delivered  up  to  him,  and,  if  the  Court  should  be  of  opinion  that 
there  had  been  no  fraud  committed,  then  for  an  account. 

From  the  evidence  in  the  cause  it  appeared  to  be  the  custom  of 
stockbrokers,  in  conducting  their  business,  to  go  in  person  upon 
change,  and  execute  the  orders  of  their  customers  by  effecting  the 
requisite  purchases  or  sales  with  the  jobbers,  and  on  their  return 
to  their  office  to  communicate  the  particulars  of  the  business  thus 
transacted  to  their  clerk,  who  then  entered  such  particulars  in 
books  kept  for  the  purpose. 

and,  therefore,  do  not  empower  the  Court  to  add  a  direction  to  make  annual 
rests,  to  the  ordinary  decree  a^inst  a  mortgagee  in  possession.  Nelson  v. 
Booth,  3  De  6.  &  J.  119;  5  Jur.  N.  S.  28 ;  see  Ogden  v,  Battams,  1  Jur.  N.  S. 
791,  y.  C.  W. ;  Sleight  v.  Lawson,  8  K.  &  J.  892 ;  Banks  o.  Cartwright,  W.  N. 
(1867)  27 ;  15  Y^.  R.  417,  M.  R. 

>  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1231,  n.  (5) :  Morgan  v.  Higgins,  1  Oiff. 
270,  283 ;  5  Jur.  N.  S.  236,  240 ;  and  see  Coleman  v.  Mellersh,  2  M'N.  &  G. 
309  and  notes.  Special  directions  as  to  the  manner  of  taking  accounts,  and 
receiving  books  of  account  as  primd  facie  evidence,  should  not,  in  general,  be 
given  at  the  hearing ;  but  by  the  Judge  in  the  course  of  the  proceedings  in 
Chambers.  Attorney-General  v,  Attwood,  9  Hare,  App.  56,  n. ;  2  Dan.  Ch.  Pr. 
(4th  Am.  ed.)  1281  in  note  (6). 
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The  issue  raised  by  Williams,  both  in  the  original  and  in  the 
cross  suit,  was  that  some  of  the  entries  thus  made,  having  relation 
to  the  business,  alleged  to  have  been  done  for  him,  were  fictitious, 
and  that  no  real  transactions  corresponding  to  them  had  ever  been 
eflected  by  Messrs.  Ewart  &  Bell  on  his  behalf. 

The  clerk  employed  by  Messrs.  Ewart  &  Bell,  throughout  the 
period  of  their  dealings  with  Williams,  died  before  the  hearing  of 
the  cause,  without  having  been  examined  as  to  the  entries  in  ques- 
tion, and  Williams,  it  appeared,  had  not  examined  either  of  the 
plaintiffs  or  obtained  any   other    evidence    in    support    of    his 

defence. 
*  70  *  On  the  7th  July,  1845,  a  decree  was  made  in  both  causes, 
declaring  the  plaintiffs  to  be  entitled  to  the  benefit  of  the 
securities  in  the  pleadings  mentioned,  and  directing  a  reference  to 
take  an  account  of  the  dealings  and  transactions  between  the 
parties  to  the  litigation. 

For  the  purposes  of  the  account  to  be  taken  under  this  decree, 
Messrs.  Ewart  &  Bell,  in  November,  1854,  applied  (upon  notice 
served  originally  in  March,  1854)  to  the  Vice-Chancellor  for  the 
order  appealed  from,  which  was  pronounced  upon  a  renewal  of 
the  motion  on  the  7th  December,  1854,  evidence  having  in  the 
interval  been  procured  for  the  satisfaction  of  the  Court,  showing 
the  reality  of  many  of  the  transactions,  the  entries  of  which  were 
alleged  by  Williams  to  have  been  fictitious. 

The  hearing  of  the  original  motion  before  the  Vice-Chancellor 
is  reported  in  the  third  volume  of  Mr.  Drewry's  Reports,  (a) 

Mr.  Cairns,  in  support  of  the  appeal  motion.  —  There  are  two 
grounds  of  objection  to  the  order  appealed  from :  first,  the  54th 
section  of  the  Act  of  Parliament  (6)  does  not  apply  to  an  ao- 

(a)  Page  21. 

(b)  15  &  16  Vict.  c.  86,  §  54.  **It  shalf  be  lawful  for  the  Court,  in  any 
case  where  any  account  is  required  to  be  taken,  to  give  such  special  directions, 
if  any,  as  it  may  think  fit,  with  respect  to  the  mode  in  which  the  account  should 
be  taken  or  vouched,  and  such  special  directions  may  be  given,  either  by  the 
decree  or  order  directing  such  account,  or  by  any  subsequent  order  or  orders, 
upon  its  appearing  to  the  Court  that  the  circumstances  of  the  case  are  such  as 
to  require  such  special  directions;  and  particularly  it  shall  be  lawful  for  the 
Court,  in  cases  where  it  shall  think  fit  so  to  do,  to  direct,  that  in  taking  the 
account,  the  books  of  account  in  which  the  accounts  required  to  be  taken  have 
been  kept,  or  any  of  them,  shall  be  taken  as  primd  fade  evidence  of  the  truth 
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count  directed  to  be  *  taken  in  1845,  long  before  the  Act    *71 
passed ;  and,  secondly*  the  entries  which  are  sought  to  be 
made  primd  facie  evidence,  are  the  very  entries,  the  propriety  or 
genuineness  of  which  constitutes  the  issue  in  the  litigation. 

As  to  the  first  objection,  your  Lordships,  in  Lodge  v.  Pritchard^  (a) 
expressed  a  doubt  whether  this  section  of  the  Act  operates  retro- 
spectively. We  submit  that  that  doubt  is  well  founded.  The 
case  has  been  framed  and  a  decree  obtained  on  the  footing  of  the 
law  as  it  stood  at  the  time  it  was  pronounced.  Mr.  Williams,  if 
aware  that  these  books  might  be  made  evidence,  might  have  then 
adduced  testimony  now  no  longer  available.  The  books,  though 
impeachable  ten  years  ago,  may  now  no  longer  be  so.  The  order 
which  we  seek  to  discharge  has  the  effect  of  varying  the  decree, 
and  of  giving  practically  to  the  plaintiffs  the  benefit  of  a  stated 
and  settled  account.  As  all  the  knowledge  of  the  items  is  on  the 
side  of  the  plaintiffs,  the  Court  will  not,  without  the  most  cogent 
reasons,  construe  the  Act  so  as  to  give  it  an  ex  post  facto  operation, ' 
entirely  changing  the  position  of  the  parties  during  the  suit,  at  a 
period  when  they  can  no  longer  shape  their  case  differently.  The 
word  used  in  the  Act  is  future,  —  "shall."  To  construe  it  as 
retrospective  would  have  an  effect  most  oppressive. 

Mr.  Bagshawe  and  Mr.  Baschj  for  the  plaintiffs,  Messrs.  Ewart 
&  Bell,  were  called  upon  only  as  to  the  retrospective  operation  of 
the  statute.  —  We  submit  that  the  section  is  meant  to  apply  to  the 
time  when  the  account  comes  to  be  taken,  whether  in  a  suit  pend- 
ing or  otherwise,  the  futurity  expressed  by  "  shall "  apply- 
ing to  that  only,  and  not  to  the  time  of  the  *  institution  of  *  72 
the  suit  or  of  the  decree  therein.  On  comparing  section  29 
of  the  Act  and  the  39th  Order  of  August  7, 1852,  an  irresistible 
inference  arises  that  the  Act  was  meant  to  apply  to  suits  then 
pending.  Special  directions  as  to  the  mode  of  taking  the  accounts 
were  not  unusual  before  the  Act  passed.  Millar  v.  Craig^  (i) 
AUfrey  v.  Allfrey.  (c)     And  the  Act,  upon  the  construction  of 

of  the  matters  therein  contained,  with  liberty  to  the  parties  interested  to  take 
such  objections  thereto  as  they  may  be  advised.^' 

(a)  3  De  G.,  M.  &  6.  906  [and  cases  in  notes]. 

(6)  6  Beav.  433.  (c)  10  Beav.  353. 
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several  of  its  clauses,  has  been  decided  to  have  a  retrospective 
operation.     Martin  v.  Hadlow^  (joi)  Campbell  v.  Moxhay.  (J) 

The  entries  in  these  books  are  such  as  may  be  received  as  evi- 
dence, according  to  the  general  principles  of  evidence.  Doe  d. 
JPattershaU  v.  Turford,  (<?)  Marks  v.  Lahee^  (d)  Champnet/s  v. 
Pecky  (e)  Pitman  v.  Maddox^  (^)  Smartle  v.  Williams^  (K)  Pritb  v. 
Fairclough^  (i)  Digby  v.  Stedman,  (k)  Poole  v.  J)icas^  (l)  Price 
V.  Lord  Torringtony  (m)  Fumeas  v.  Cope,  (w) 

Mr.  Cairns,  in  reply.  —  Though  there  are  several  clauses  of  the 
Act  which  have  been  held  retrospective,  that  construction  does  not 
apply  to  all.  Each  section  must  be  construed  upon  consideration 
of  its  own  language  and  idiom,  and  the  consequences  which  would 
follow  from  the  particular  construction  contemplated.  Here  the 
consequence  of  the  construction  contended  for  by  the  plaintiffs 
would  be  to  alter  the  general  principle  of  evidence,  that  a 
*  73  man's  *  entries  in  his  own  shop  books  cannot,  without  more, 
be  used  in  his  own  favour  against  other  parties. 

The  argument  on  the  merits  was  then  proceeded  with.  It  turned 
on  the  questions  as  to  the  genuineness  of  the  entries  being  the 
point  at  issue  in  the  suit,  the  impossibility  of  obtaining  proof  as  to 
the  entries,  and  the  delay  in  the  prosecution  of  the  suit. 

March  22. 

The  Lord  Justice  Turner.  —  This  was  a  motion  to  discharge 
an  order  of  Vice-Chancellor  Kindbrslby,  directing  certain  books 
of  account  of  Messrs.  Ewart  &  Bell,  the  plaintiffs  in  the  original 
suit,  and  the  defendants  in  the  cross  suit,  and  in  which  books  the 
accounts  direeted  by  the  decree  in  these  suits  are  alleged  to  have 
been  kept,  to  be  taken  as  primd  fade  evidence  of  the  truth  of  the 
matters  therein  contained;  with  liberty  to  John  Williams,  the 
defendant  in  the  original  suit  and  plaintiff  in  the  cross  suit,  to 

(a)  9  Hare.  App.  52.  (<f)  3  Bing.  N.  C.  408. 

(6)  18  Jup.  641.  (c)   1  Stark.  404. 

(c)  3  Barn.  &  Ad.  890. 

\g)  2  Salk.  690;  Lord  Raym.  732 ;  S.  C.  B.  N.  P.  282. 

(A)  B.  N.  P.  283.  (0   1  Bing.  N.  C.  649. 

(0  3  Camp.  305.  (m)  1  Salk.  285 ;  2  Ld.  Raym.  873. 

(A;)  1  Esp.  328.  (n)  1  Bing.  114. 
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take  such  objections  thereto  as  he  may  be  advised.  The  accounts 
directed  by  the  decree,  are  accounts  of  all  dealings  and  transac- 
tions between  Messrs.  Ewart  &  Bell,  who  are  stockbrokers,  and 
Mr.  Williams,  one  of  their  customers,  and  the  decree  directing 
these  accounts  bears  date  the  7th  of  July,  1845,  long  anterior, 
therefore,  to  the  passing  of  the  Statute  15  &  16  Vict.  c.  86,  under 
the  provisions  of  which  this  order  was  made.  I  treat  the  order  as 
made  under  the  provisions  of  the  statute,  because  (whatever  length 
this  Court  has  gone  to  as  to  the  evidence  to  be  adduced  in  matters 
of  account,  —  and  it  has  certainly,  particularly  of  late  years,  gone 
to  great  lengths  in  that  respect,  — ^  although,  I  believe,  rather  in 
trust  accounts  and  in  accounts  falling  exclusively  within  the  cog- 
nizance of  a  Court  of  Equity  than  in  accounts  which  might 
be  *  dealt  with  at  law  also),  I  take  it  to  be  quite  clear  that,  *  74 
independently  of  the  provisions  of  the  statute,  this  order  can- 
not be  maintained.  In  the  absence  of  the  statutory  provision,  it 
would  be  contrary  to  all  precedent  and  practice  for  such  an  order 
to  be  made  upon  motion  pending  the  account  in  the  Master's  office. 
The  first  objection  made  to  the  order  was,  that  the  provisions  of 
the  statute  on  which  the  order  is  founded  do  not  extend  to  cases 
in  which,  as  in  the  present  case,  the  decree  directing  the  accounts 
was  made  before  the  statute  was  passed ;  but,  looking  at  the  evil 
which  this  provision  of  the  statute  was  intended  to  meet,  the  diffi- 
culty, if  not  impossibility,  in  many  cases  of  an  account  being  justly 
taken  between  the  litigant  parties  without  special  directions  being 
given  as  to  the  mode  in  which  it  should  be  taken,  and  looking  to 
the  language  of  thq  section  in  which  the  provision  is  contained,  — 
the  54th  section,  which  is  general  where  an  account  is  required  to 
be  taken,  and  which  gives  power  to  the  Court  to  act  either  by  its 
decree  or  by  any  subsequent  order  or  orders ;  and  more  especially, 
looking  to  the  wide  and  unqualified  discretion  which  is  given  to 
the  Court  as  to  applying  the  provision,  I  think  (although  upon  this 
point  it  must  be  distinctly  understood  I  state  my  own  opinion 
only),  that,  where  an  account  directed  by  a  decree  made  before 
the  passing  of  the  statute  has  not  been  taken,  it  is  in  the  power  of 
the  Court,  under  the  provisions  of  the  54th  section,  to  give  special 
directions  as  to  the  mode  in  which  it  should  be  taken,  including, 
of  course,  directions  as  to  books  of  account  being  taken  as  primd 
facie  evidence.    My  opinion  upon  this  point  agrees  with  that  of 
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the  Vice-Chancellor ;  but  I  tliink  that  this  provision  of  the  statute 
is  one  which  is  to  be  applied  with  the  utmost  possible  circumspec- 
tion, and  that,  in  applying  it,  regard  ought  to  be  had  both  to  the 
period  when  the  decree  was  made,  and  to  the  nature  of  the  account 

directed.     It  is  a  provision  which  empowers  this  Court  to 
*75    alter  the  rules  *of  law,  and  those  rules  ought  not  to  be 

departed  from,  except  in  cases  in  which  the  justice  of  the 
case  renders  it  necessary  to  depart  from  them.  If  the  means  exist 
of  proving  the  items  of  the  account  by  independent  evidence,  I 
think  those  means  should  be  applied  before  the  provisions  of  the 
statute  are  called  in  aid.  Independently  of  other  considerations, 
the  mere  fact  of  some  of  the  items  being  proved  by  independent 
evidence,  would  give  weight  and  character  to  the  books.  With 
these  views,  I  have  looked  into  the  aflSdavits  which  were  filed  upon 
this  motion,  and  upon  examining  them,  I  am  by  no  means  satisfied 
that  it  is  beyond  the  power  of  Messrs.  Ewart  <fe  Bell  to  give  suffi- 
cient legal  evidence  as  to  some  of  the  transactions  in  question. 
As  to  others  of  them,  it  may  be  beyond  their  power  to  do  so,  and 
to  that  extent  it  may  ultimately  be  right,  although  I  give  no  opin- 
ion upon  that  point,  to  apply  the  provisions  of  the  statute.  But, 
under  the  circumstances  of  the  case,  as  it  stands  at  present,  I  think 
the  order  complained  of  goes  too  far,  and  must  therefore  be  dis- 
charged without  prejudice,  and  that  the  proper  order  to  have  been 
made  was  to  direct  the  motion  to  stand  over  until  the  hearing  of 
the  causes  for  further  directio];is.  To  this  order  my  learned  brother 
is  willing  to  agree,  but  the  reasons  which  I  have  assigned  for  mak- 
ing it  are  to  be  attributed  exclusively  to  me. 

The  Lord  Justice  Knight  Bruce.  —  The  order  appealed  from 
appears  to  me,  unless  authorized  by  the  statute  of  1852,  to  be 
beyond  the  power  of  the  Court  and  incapable  of  being  supported  ; 
and  on  the  ground  that  the  decree  which  directed  the  accounts  in 
question  —  accounts  not  yet  taken  —  was  made  in  1845,  and 
therefore  before  the  passing  of  the  statute,  I  doubt  very  much 

whether  the  order  is  authorized  by  the  statute  ;  but,  assum- 
*  76    ing  it  to  be  so,  I  doubt  the  sufficiency  of  the  *  circumstances 

of  the  case  to  support  the  order,  especially  as  the  notice  of 
motion  upon  which  it  was  made,  having  been  given  not  before  a 
day  in  March,  1854,  was  not  given  until  more  than  sixteen  months 
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after  the  statute  had  come  into  operation,  and  more  than  eight 
years  after  the  decree.  I  am  willing,  however,  to  concur  in  the 
order  that  my  learned  brother  has  proposed,  reserving  myself  as 
to  the  course  to  be  taken  if  the  matter  shall  be  brought  hither 
again. 


WALTHAM  V.  GOODYEAR. 

1855.    March  8.    Before  the  Lords  Justices. 

Order  made  under  the  Duchy  of  Lancaster  Court  of  Appeal  Act  (17  &  18  Vict, 
c.  82),  authorizing  service  of  a  claim  on  a  defendant  residing  out  of  the 
jurisdiction  of  the  Duchy  Court. 

This  was  an  application  made  ex  parte  for  an  order  under  the  17 
&  18  Vict.  c.  82,  the  Act  establishing  a  Court  of  Appeal  in  Chan- 
cery for  the  Duchy  of  Lancaster. 

The  Act  provides  (§  8),  that  "in  all  cases  in  which  any  per- 
son who  may  be  a  necessary  or  proper  party  to  any  suit  or  other 
matter  in  the  Court  of  Chancery  of  the  said  county  palatine  shall 
not  be  subject  to  the  jurisdiction  of  the  said  Court,  it  shall  be  law- 
ful for  the  Court  of  appeal,  on  the  application  of  the  plaintiff  in 
such  suit,  or  of  any  person  to  whom  the  conduct  of  such  suit  may 
have  been  committed,  or  of  the  party  proceeding  in  such  other 
matter,  if  that  Court  shall  think  fit,  and  according  as  it  shall 
appear  to  that  Court  best  calculated  to  answer  the  ends  of  justice, 
either  to  order  and  direct  that  the  said  suit  or  other  matter  be 
transferred  to  the  High  Court  of  Chancery,  or  otherwise  to  order 
and  direct  that  such  service  as  may  be  proper  be  effected  upon 
such  person  out  of  the  jurisdiction  of  the  said  Court  of  the  said 
county  palatine,  and  such  application  shall  be  made  either  ex 
parte  or  upon  such  notice  as  the  said  Court  of  *  appeal  shall  •  77 
think  fit:  provided,  nevertheless,  that  if  such  order  for  service 
shall  have  been  made  without  notice  to  any  person  affected  thereby, 
it  shall  be  lawful  for  the  Court  of  appeal,  upon  the  subsequent 
application  of  any  such  person,  to  make  such  order  for  transfer- 
ring the  said  suit  or  other  matter  to  the  High  Court  of  Chancery, 
or  otherwise  as  to  the  said  Court  of  appeal  shall  seem  just  " 

The  Act  also  provides  (§  5),  that "  the  Court  of  appeal  shall 
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make  such  regulations  as  may  from  time  to  time  be  necessary  for 
fixing  and  regulating  the  sittings  and  business  of  the  Court ;  and 
the  registrar  and  other  oflScers  who,  according  to  the  existing 
practice,  are  attendant  upon  the  Chancellor  of  the  said  duchy  and 
county  palatine  in  matters  of  appeal  in  his  chancery,  shall  be  the 
registrar  and  officers  of  the  Court  of  appeal,  and  shall  be  in  like 
manner  attendant  upon  the  said  Court  of  appeal :  provided  always, 
that  any  order  of  the  said  Court  of  appeal  may  and  shall  be  drawn 
up  by  any  registrar  of  the  High  Court  of  Chancery,  if  so  directed 
by  the  said  Lords  Justices  or  either  of  them," 

Mr.  Little  applied  to  the  Court,  under  these  sections,  for  an 
order  giving  the  plaintiff,  in  an  administration  suit  instituted  by 
way  of  claim,  leave  to  serve  the  claim  on  a  defendant  residing  out 
of  the  jurisdiction  of  the  Duchy  Court. 

Their  Lordships  made  an  order  authorizing  the  proposed  service 
to  be  made,  and  directed  the  order  to  be  drawn  up  by  the  registrar 
of  this  Court. 


♦78  *  DUNCAN  v.  CANNAN. 

1855.    February  15,  16.    March  5.    Before  the  Lords  Justices. 

On  the  2d  August,  1826,  A.  D.,  a  domiciled  Scotchman  married  the  plaintiff 
(then  H.  6.  L,  a  domiciled  Englishwoman),  they  having  two  days  preyi- 
ously  both  executed  a  settlement  in  writing  in  the  Scotch  form,  whereby 
A.  D.  bound  Jiimself,  his  heirs,  executors,  and  successors,  to  pay,  after  his 
decease,  an  annuity  to  the  said  H.  6.  I.,  his  promised  spouse,  for  her  life, 
and  certain  portions  for  the  children  of  the  marriage,  to  be  divisible  amongst 
them  in  manner  therein  mentioned.  The  settlement  then  provided  as  follows : 
"  For  which  causes,  and  on  the  other  part,  the  said  H.  G.  I.  hereby  assigns 
over  to  and  in  favour  of  herself  and  the  said  A.  D.,  her  promised  spouse,  in 
conjunct  fee  and  life-rent,  and  the  child  or  children  that  shall  be  procreated 
of  the  said  intended  marriage,  divisible  as  aforesaid,  whom  failing,  the  said 
H.  6.  I.,  her  heirs  and  assigns  whomsoever,  in  fee,  all  estate,  funds,  and 
effects,  heritable  and  movable,  real  and  personal,  presently  belonging,  or 
due  and  addebted  to  hdr,  or  that  may  be  acquired  by  her  during  the  subsist- 
ence of  the  said  intended  marriage.^^  Lastly,  it  was  provided  thereby  that 
the  provisions  before  written  in  favour  of  the  said  H.  G.  I.  and  the  children 
of  the  marriage  should  be  full  satisfaction  from  the  said  A.  D.  of  all  legal 
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claim  competent  to  them  upon  his  decease.  Upon  the  death,  in  1836,  of  her 
father,  a  domiciled  Englishman,  the  plaintiff  became  entitled  under  his  will 
to  a  reyersionary  interest,  expectant  on  the  death  of  her  mother,  in  one- 
fourth  part  of  his  personal  estate.  In  1841,  A.  D.  and  the  plaintiff  changed 
their  domicile,  which  had  continued  Scotch  since  the  marriage,  to  England. 
In  1842  the  plaintiff^s  mother  died,  and  in  the  interral  between  that  eyent 
and  the  bankruptcy  of  A.  D.,  in  1848,  S.,  the  surviTing  executor  and  trustee 
of  the  testator^s  will,  paid,  in  various  instalments,  nearly  the  whole  of  the 
funds  bequeathed  by  the  will  to  the  plaintiff  to  A.  D.,  upon  the  joint  receipt 
of  himself  and  plaintiff:  Hdd^  that  the  marriage  contract  was  to  be  con- 
strued by  the  law  of  Scotland,  or  with  reference  to  that  law ;  and  that,  when 
so  construed,  its  effect  was  to  give  a  life-interest  to  A.  D.  in  the  property 
coming  to  the  plaintiff  under  her  father^s  will,  remainder  to  her  absolutely, 
expectant  upon  A.  D/s  decease,  with  a  spes  successionis  only  to  the  children 
of  the  marriage ;  and  that,  during  the  joint  lives  of  the  husband  and  wife, 
the  corpus  of  the  property  was  payable  to  the  husband  on  their  joint  receipt. 

Held,  also,  that  the  plaintiff  was  not  entitled,  as  against  the  assignees  in  bank- 
ruptcy of  her  husband,  to  have  his  future  income  under  the  settlement  im- 
pounded to  make  good  her  contingent  annuity  thereunder. 

One  of  the  instalments  above  mentioned  was  paid  partly  in  cash  and  partly  by 
setting  off  a  debt  acknowledged  by  A.  D.  to  be  owing  by  him  to  the  testator^s 
estate :  Held,  that  the  receipt,  which  was  for  the  cash  only  under  the  descrip- 
tion of  '*  bafance  due  to  wife,*^  was  valid  for  the  whole  amount. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  EoUs 
in  a  suit  instituted  for  the  purpose  of  making  the  trustee  of  a  will 
answerable  for  payments  made  to  the  husband  of  a  legatee  and  his 
assignees  in  respect  of  property  bequeathed  to  the  wife. 

The  question  in  the  cause  was,  whether  those  payments 
*  were  authorized.    The  decision  of  the  Master  of  the  Rolls,    *  79 
obtained  upon  motion  for  a  decree,  was  that  they  were  not. 

The  facts  of  the  case,  which  are  detailed  at  length  in  Mr. 
Beavan's  report  of  the  hearing  at  the  Rolls,  (a)  were  shortly  the 
following :  — ^ 

On  the  2d  August,  1826,  the  defendant  Andrew  Duncan  mar- 
ried, in  London,  the  plaintiff,  a  domiciled  Englishwoman,  by  her 
then  name  of  Harriet  Grace  Inkson.  Previously  to  this  marriage, 
on  the  31st  July,  1826,  a  settlement  (6)  in  writing  in  the  Scotch 
form  was  made  and  executed  between  and  by  them,  whereby  Mr. 
Duncan,  in  consideration  of  1000/.  paid  to  him  by  the  lady's  father, 

bound  himself  to  pay  to  his  wife,  after  his  decease  and  for  her  life, 

*  • 

(a)  See  18  Beav.  136. 

(h)  This  settlement  is  set  forth  in  the  course  of  the  judgment  of  Lord  Justice 
Knight  Bruce  ;  see  post,  p.  86. 
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an  annuity  of  lOOZ.  a  year.  He  further  bound  himself  to  pay  to 
the  children  of  the  marriage,  after  his  decease,  for  portions,  either 
lOOOZ.,  1500Z.  or  2000/.,  according  to  their  number,  to  be  divisible 
according  to  appointment,  or,  in  default,  between  them  equally. 

The  contract  then  proceeded  thus :  "  For  which  causes,  and  on 
the  other  part,  the  said  Harriet  6.  Inkson,  hereby  assigns  over  to 
and  in  favour  of  herself  and  the  said  Andrew  Duncan,  her  prom- 
ised spouse,  in  conjunct  fee  and  life-rent,  and  the  child  or  children 
that  shall  be  procreated  of  the  said  intended  marriage,  divisible  a^ 
aforesaid,  whom  failing,  the  said  Harriet  6.  Inkson,  her  heirs,  and 
assigns  whomsoever,  in  fee,  all  estates,  funds,  and  effects, 
*  80  heritable  and  movable,  real  and  personal,  *  presently  belong- 
ing or  due  and  addebted  to  her,  or  that  may  be  acquired  by 
her  during  the  subsistence  of  the  said  intended  marriage,  with  the 
whole  writs,  vouchers,  and  instructions  thereof." 

Then  followed  a  clause  providing  that  the  aforesaid  provisions 
were  in  full  satisfaction  of  any  claim  which  Harriet  6.  Inkson,  or 
her  children,  her  heirs,  or  successors,  might  make  against  Andrew 
Duncan.  Andrew  Duncan  was,  at  this  time,  domiciled  in  Scotland, 
and  he  continued  to  be  domiciled  there  with  his  wife  until  some 
time  in  the  year  1841.  In  the  year  1841,  Andrew  Duncan  and  his 
wife  left  Scotland,  and  became  domiciled  in  England.  In  the 
mean  time,  Mrs.  Duncan  became  entitled,  under  the  will  of  her 
father,  Lewis  Inkson,  to  one-fourth  of  a  fund  which  had  been  set 
apart  for  the  purpose  of  answering  an  annuity  of  400Z.  given  to 
her  mother  by  the  will,  and  had  also  become  entitled  to  one-fourth 
of  her  father's  residuary  estate,  subject  to  the  life-interest  of  her 
mother.  Her  mother  died  in  the  year  1842,  and  upon  her  death, 
Richard  Shuter,  the  surviving  executor  of  the  father,  sold  out  the 
fund  set  apart  for  securing  the  annuity,  and  paid  over  to  Andrew 
Duncan  the  sum  of  2005Z.  16^.,  being  one-fourth  of  the  proceeds 
of  the  annuity  fund,  after  deducting  the  sum  of  lOOOZ.,  and  some 
interest  upon  it,  due  from  Andrew  Duncan  to  the  testator.  The 
deduction  was  stated  on  the  receipt,  which  purported  to  be  for 
"  2005Z.  168.  balance  due  to  wife."    On  the  2l8t  of  November, 

1842,  Richard  Shuter  also  paid  over  to  Andrew  Duncan  the  sum  of 
1066Z.  55.  4id.,  on  account  of  Mrs.  Duncan's  share  of  the  residu- 
ary  estate  of  her  father;    and  subsequently,  between  January, 

1843,  and  September,  1846,  he  made  other  payments  to  the  amount 
in  the  whole  of  400Z.  or  thereabouts  to  Andrew  Duncan  on  the 
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same  account.  All  these  payments  were  made  on  the  joint 
receipt  of  Mr.  and  Mrs.  Duncan.  In  *  the  month  of  Janu-  *  81 
ary,  1848,  Andrew  Duncan  became  a  bankrupt,  and  he  ob- 
tained his  certificate  in  the  month  of  June,  1848,  and  subsequently 
to  his  bankruptcy,  Richard  Shuter  paid  to  his  assignees  the  sum  of 
80/.  10«.  11(2.',  on  further  account  of  Mrs.  Duncan's  share  of  the 
residuary  estate  of  her  father. 

The  bill  was  filed  by  Mrs.  Duncan  for  the  administration  of  her 
father's  estate,  insisting  that  the  payments  made  to  her  husband 
and  to  his  assignees  were  not  properly  made,  and  also  claiming  to 
have  the  income  of  her  share  of  the  residuary  estate  retained  for  the 
purpose  of  making  good  the  value  of  the  contingent  annuity  to 
which  she  was  Entitled  under  the  settlement.  The  cause  was  heard 
before  the  Master  of  the  Rolls,  who,  by  his  decree,  declared  that 
the  payments  by  Shuter  to  the  defendant  Andrew  Duncan,  for 
which  the  plaintiflF  Mrs.  Duncan  joined  in  giving  her  receipt, 
were  good  payments,  and  that  the  trustee  was  not  answerable  in 
respect  thereof  or  bound  to  make  them  good ;  but  that  the  pay- 
ments by  Shuter  to  the  assignees  of  Andrew  Duncan  were  bad, 
and  must  be  refunded  by  them,  or,  if-  not,  that  they  must  be  made 
good  by  the  trustee.  The  decree  then  went  on  to  direct  that  the 
income  of  the  plaintiff's  share  of  the  residuary  estate  ought  to  be 
paid  to  the  assignees,  subject  to  the  retainer  thereout  by  the  de- 
fendant Shuter  of  the  sum  of  801.  10«.  lid.,  which  was  held  by 
tiie  Court  to  have  been  improperly  paid  over  to  the  assignees. 

Prom  this  decree,  so  far  as  it  was  unfavourable  to  her,  the  plain- 
tiff appealed. 

The  opinions  of  the  Lord  Advocate  (Moncrieff),  the  Solicitor- 
General  (Handyside),  the  Dean  of  Faculty  (^Inglis),  the 
Lord  Advocate  (Rutherford),  and  Mr.  *  Baillie,  were  taken  *  82 
prior  to  the  hearing  at  the  Rolls,  upon  the  consti*uction  to  be 
put  upon  the  marriage  contract,  and  upon  the  power  of  the  hus- 
band and  wife,  or  either  of  them,  to  give  receipts  under  it.  In 
the  result,  the  prevailing  opinion  was,  that  the  husband  took  but  a 
life-estate  in  the  property  bequeathed  to  Mrs.  Duncan  by  her 
father,  and  that  the  fee  or  corpus  was  in  the  wife,  with  a  mere  spes 
successionu  to  the  children;  and  the  opinions  all  concurred  in 
holding  that  the  sums  paid  on  the  joint  receipt  of  the  husband 
and  wife  were  well  and  legally  paid. 
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The  Solicitor-General^  Mr.  Anderson,  and  Mr.  Heming,  for  the 
appellant.  —  The  contract  in  this  case  must,  we  admit,  be  treated 
as  a  Scotch  contract,  to  be  construed  and  to  have  effect  given  to  it 
according  to  the  provisions  of  the  law  of  Scotland.  Its  effect 
when  so  construed  is  to  give  the  husband  a  life-interest  in  the 
property  comprised  in  it,  with  a  reversion  to  the  wife  absolutely. 
Beyond  this,  no  other  right  arises  to  the  parties  by  virtue  of  the 
contract.  The  power  to  give  joint  receipts  is  not  stipulated  for, 
in  express  terms,  by  the  contract,  but  is  a  capacity  in  the  wife 
incident,  by  the  general  law  of  Scotland,  to  the  limitations  con- 
tained in  it.  This  capacity^  we  submit,  is  merely  personal,  and 
changes  with  the  domicile  of  the  parties.  It  is  to  be  regulated, 
not  by  the  lex  loci  contractus,  but  by  the  law  of  the  actual  domicile. 
It  is  not  a  universal  rule  that  every  consequence  from,  or  every 
right  flowing  out  of,  a  contract  is  governed  by  the  lex  loci  contrae- 
tiiB  irrespectively  of  domicile.  A  limitation  to  a  person,  his  ex- 
ecutors, administrators,  and  assigns,  gives  him  by  the  English 
law  a  testamentary  power  over  the  property  so  limited,  but  this 
power  would  not  follow  him  to  a  new  domicile  where  no  such 
dominion  was  conferred  by  it.  The  powers  of  disposition 
*  88  incident  to  the  ownership  of  the  property  *  would  be  regu- 
lated by  the  actual  domicile ;  and  the  same  rule  applies  to 
cases  of  minority,  coverture,  and,  in  general,  to  all  questions  of 
personal  capacity ;  Fraser  on  Personal  and  Domestic  fielations,  (a) 
Story's  Conflict  of  Laws,  (6)  Foubert  v.  Turst,  (c)  La%hley  v. 
T^waiteB  and  others,  Assignees  of  Bogg,  (rf)  Black  v.  Pearson,  («) 
Sill  V.  Worswick,  (jg")  Sawer  v.  Shvie,(K)  Brandon  v.  Bran- 
don, (%)  Macdonald  v.  Macdoncdd,  (Jc)  JBUchcock  v.  Clendinen,  (I) 
Anstruther  v.  Adair,  (m)  Johnstone  v.  Beattie,  (n)  Leslie  v. 
BaUlie,  (o)   Corsbie  v.  Free,  (p)  Oambier  v.  Q-amhier,  (jq)  Este  v. 

(a)  Page  417. 

(6)  2d  ed.,  §§  61  a,  61,  66.  69, 101.  102,  136,  141,  240,  &c. 

(c)  Prec.  in  Chanc.  207,  208 ;  1  Bro.  P.  C.  129. 

(d)  Rob.  Per.  Sue.  414 ;  Rob.  App.  Ca.  4. 

\e)  3  Dnn.  B.  &  Mur.  504.  (m)  2  M.  &  K.  513. 

{g)  1  H.  Bl.  665.  (n)  10  CI.  &  F.  42. 

(^3  1  Anst.  63.  (o)  2  Y.  &  C.  C.  C.  91. 

(0  3  Swanst.  312.  (p)  Cr.  &  Ph.  64. 

Ik)  8  Bell,  Mur.  &  Yo.  830.  (5)  7  Sim.  263. 
(I)   12  Bear.  534. 
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Smythy(^a)  Onepratte  v.  Fown^,  (6)  TatnaU  v.  Hankey^(c)  Male 
V.  Roberts,  (d)  The  validity  of  the  discharge  in  this  case  must 
therefore  be  determined  by  the  law  of  England,  which  declares  it 
inoperative. 

The  effect  of  the  bankruptcy  has  been  to  release  the  husband 
from  the  performance  of  the  obligation  contracted  by  him  in  the 
settlement,  and  which  was  part  of  the  consideration  for  it,  of 
making  provision  after  his  death  for  his  wife  and  children  in  the 
event  of  their  surviving  him.  As  against  the  assignees  of  the 
husband,  therefore,  the  wife  and  children  have  a  right  to  have 
such  contingent  provision  secured  out  of  the  life  income  of 
the  husband  under  the  settlement.  Ex  parte  Mitford^  (J) 
*  Brandon  v.  Brandon^  (^)  Ex  parte  Gonne,  in  re  Marsh.  (K)    *  84 

Sir  Fitzroy  Kelly ^  Mr.  R.  P.  Roupell,  Mr.  Lloyd,  Mr.  Gr.  M. 
Giffardj  Mr.  Rudallj  and  Mr.  Roberts  appeared  for  the  several 
respondents,  but  were  not  called  upon. 

March  5. 

The  Lord  Justice  Knight  Bruce.  —  Mrs.  Duncan,  the  plaintiff, 
became  under  the  will  of  her  father,  Mr.  Inkson,  entitled  on  the 
death  of  his  widow  to  a  share  of  the  capital  of  his  personal  es- 
tate, but  not  for  the  plaintiff's  separate  use ;  so  that,  according  to 
our  law,  her  husband  was  or  would  have  been  the  owner  of  the 
share  in  her  right,  subject  to  her  equitable  title  to  a  settlement, 
but  for  the  contract  which  I  shall  presently  mention. 

Mr.  Inkson's  will  was  English,  and  he  died,  as  I  understand,  a 
domiciled  Englishman.  The  plaintiff's  marriage  took  place  in 
England  in  his  lifetime.  Her  husband  I  collect  to  be  a  Scotch- 
man, and  to  have  been,  until  and  at  the  time  of  the  marriage  and 
for  some  years  next  following  it,  domiciled  in  Scotland. 

Before  the  marriage,  and  in  contemplation  of  it,  they  entered 
into  a  contract  by  way  of  settlement,  to  which  her  father  was  also 
a  party,  a  contract  Scotch  in  form,  and  prepared,  I  believe,  by  a 

(a)  18  Beav.  112.  (d)  3  Esp.  163. 

(6)  4  De  G.  &  S.  217.  (e)  1  Bro.  C.  C.  398. 

(c)  2  Moo.  P.  C.  342.  [g)  8  Swanst.  312. 

(h)  3  Mont.  &  A.  166 ;  and  see  Ex  parte  Turpin,  Mon.  443 ;  1  Dea.  &  C. 
120. 
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Scotch  lawyer,  but  prepared,  as  I  understand,  as  well  as  signed  in 

England,  which  the  husband  and  wife  seem  to  have  left  soon 

after  the  marriage  for  his  home  in  Scotland,  and  for  some 

*  85   *  time  afterwards  they  resided  as  well  as  had  their  domicile 

in  Scotland.  But  at  last  they  came  finally  southward  and 
became  domiciled  in  England,  and  it  was  while  they  were  so 
domiciled  that  the  defendant  Mr.  Shuter,  as  Mr.  Inkson's  execu- 
tor, made  to  the  plaintiff's  husband,  on  the  joint  receipts  of  him 
and  the  plaintiff,  the  payments  on  account  of  her  share  of  the 
capital  of  Mr.  Inkson's  personal  estate,  of  which  the  validity  is 
disputed  in  this  suit.  She  denies  their  validity  on  the  ground  of 
the  contract,  of  which  Mr.  Shuter,  when  he  made  the  payments, 
knew.    He  asserts  that  they  were  well  made. 

Now  it  was  I  think  conceded  at  the  bar,  but,  however  this  may 
have  been,  I  consider  it  to  be,  from  tlie  Scotch  form,  the  expres- 
sions, and  the  nature  of  the  contract,  and  the  husband's  Scotch 
domicile  at  the  time  when  he  entered  into  it  (a  domicile  which  he 
does  not  appear  to  have  intended  at  that  time  to  change,  and 
which  continued  at  the  time  of  the  marriage),  clear  that  the  con- 
tract must  receive  the  same  construction  and  produce  the  same 
effect  as  it  would  have  received  and  produced  if  it  had  been  pre- 
pared in  Scotland  and  signed  in  Scotland,  if  the  domicile  of  the 
intended  wife  had  then  been  in  Scotland  and  the  marriage  had 
been  solemnized  in  Scotland.  The  contract,  therefore,  must  be 
construed  by  the  law  of  Scotland  or  with  reference  to  that  law ; 
and  on  this  footing  it  is  said  by  the  plaintiff  that  the  meaning  and 
effect  of  the  instrument  were,  after  the  marriage,  to  give  her  hus- 
band a  life-interest  in  her  share  of  her  father's  personal  estate 
(which  I  believe  was  wholly  English :  he  had  been  a  tradesman 
in  London  or  Westminster),  and,  subject  to  the  husband's  life- 
interest,  to  give  her  an  absolute  right  to  this  capital.  The  plain- 
tiff further  says  that,  according  to  the  English  law,  when,  by 
means  of  a  contract  within  its  influence,  mere  personalty  becomes 

thus  circumstanced,  the  husband  and  wife  cannot  together, 

*  86    *  nor  can  either  separately,  during  their  joint  lives  sell, 

assign,  or  encumber  the  capital  as  against  the  wife  surviving ; 
and  from  these  propositions  she  infers  that  the  payments  in  ques- 
tion, made  as  they  were  after  her  husband's  domicile  and  hers  had 
become  English,  were  ill  made,  and  cannot  be  effectually  alleged 
by  Mr.  Shuter  against  her. 
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To  this,  however,  I  cannot  agree.  The  inference  _  seems  to  me 
altogether  unwarrantable. 

The  terms  of  the  contract,  so  far  as  material  here  to  be  attended 
to,  are  thus :  — 

'^  It  is  contracted  and  agreed  upon  matrimonially  between  An- 
drew Duncan,  of  the  city  of  Aberdeen,  merchant,  on  the  one  part, 
and  Harriet  Grace  Inkson,  daughter  of  Lewis  Inkson,  of  the 
Adelphi,  Strand,  London,  merchant  tailor,  with  the  consent  of  her 
father,  on  the  other  part,  in  maimer  following  (that  is  to  say), 
that  the  said  Andrew  Duncan  and  Harriet  Grace  Inkson  have 
accepted  and  hereby  accept  of  each  other  in  marriage,  and  engage 
to  solemnize  the  same  in  due  form  and  without  delay,  in  contem- 
plation whereof  and  in  consideration  of  1000/.  sterling  by  the  said 
Lewis  Inkson,  as  a  portion  with  his  said  daughter  presently  paid 
to  the  said  Andrew  Duncan,  the  receipt  whereof  is  hereby  acknowl- 
edged, and  of  the  assignation  by  the  said  Harriet  Grace  Inkson 
under-written,  the  said  Andrew  Duncan  hereby  binds  and  obliges 
himself,  his  heirs,  executors,  and  successors  whomsoever,  to  make 
payment  to  the  said  Harriet  Grace  Inkson,  his  promised  spouse,  in 
the  event  of  her  surviving  him,  of  a  free  yearly  annuity  of  100/. 
sterling  during  all  the  days  of  her  lifetime  after  his  decease,  and 
that  at  the  terms  of  Whit-Sunday  and  Martinmas  in  each 
year,  by  equal  proportions,  beginning  the  payment  *  at  the  *  87 
first  of  these  terms  that  shall  happen  next  ensuing  his  de- 
cease for  the  first  half-year,  and  so  forth  to  continue  the  payment 
of  the  said  annuity  of  100/.  yearly,  termly,  and  proportionally  down 
to  the  day  of  her  death,  together  with  one-fifth  part  more  of  such 
termly  payment  of  the  said  annuity  as  liquidate  penalty  in  the 
event  of  failure  of  the  punctual  payment  thereof,  and  the  legal 
interest  of  each  termly  payment  of  the  said  annuity  from  and 
after  the  term  when  the  same  shall  become  due  during  the  non- 
payment thereof;  and,  ftirther,  the  said  Andrew  Duncan  binds  and 
obliges  himself  and  his  aforesaids  to  aliment  the  said  Harriet 
Grace  Inkson,  his  promised  spouse,  from  and  after  the  day  of  his 
decease  until  the  first  termly  pajrment  of  the  said  annuity  shall 
become  due ;  and  also,  in  the  event  of  her  surviving  him,  to  pro- 
vide her  with  suitable  furniture  for  a  dwelling-house  for  her  resi- 
dence after  his  decease,  which  furniture  shall  become  the  absolute 
property  of  the  said  Harriet  Grace  Inkson,  or  in  lieu  thereof  or  in 
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her  option  to  make  payment  to  her  of  the  sum  of  200/.  sterling  at 
the  first  term  of  Whit-Sunday  or  Martinmas  that  shall  happen  next 
ensuing  his  decease,  for  the  purpose  of  enabling  her  to  provide 
herself  with  one-fifth  part  more  of  the  sum  as  liquidate  penalty  in 
the  event  of  failure  in  the  punctual  payment  thereof,  and  of  the 
legal  interest  of  the  principal  sum  from  and  after  the  said  term  of 
payment  during  the  non-payment  thereof.  Moreover  the  said 
^Andrew  Duncan  binds  and  obliges  himself  and  his  aforesaids  to 
make  payment  to  the  child  or  children  that  shall  be  procreated  of 
the  said  intending  marriage :  if  there  be  only  one  child  surviving 
the  father,  to  him  or  her  the  sum  of  lOOOZ.  sterling ;  and  if  there 
be  two  childi-en  surviving  the  father,  to  them  the  sum  of  1500Z. 
sterling ;   and  if  there  be  more  than  two  children  surviving  the 

father,  to  them  the  sum  of  2000Z.  sterling,  divisible  the  said 
*  88    sum  of  1500/.  .or  2000/.  among  the  *  several  children  in  such 

a  manner  and  in  such  proportions  as  shall  be  directed  and 
appointed  by  any  writing  executed  by  their  father,  or,  failing  him, 
by  their  mother  afl;er  his  decease ;  and  in  the  event  of  his  surviving 
her,  or  failing  such  direction  and  appointment,  divisible  among  the 
said  children  in  equal  proportions,  share  and  share  alike,  and  pay- 
able the  said  sum  of  1000/.  or  1600/.  or  2000/.  at  the  first  term  of 
Whit-Sunday  or  Martinmas  that  shall  happen  next  ensuing  .the 
decease  of  the  said  Andrew  Duncan,  with  one-fifth  more  thereof  as 
liquidate  penalty  in  the  event  of  failure  in  punctual  payment  of  the 
same,  and  legal  interest  of  the  principal  sum  from  and  after  the 
said  term  of  payment  during  the  non-payment  thereof :  for  which 
causes  and  on  the  other  part  the  said  Harriet  Grace  Inkson  hereby 
assigns  and  makes  over  to  and  in  favour  of  herself  and  the  said 
Andrew  Duncan,  her  promised  spouse,  in  conjunct  fee  and  life- 
rent, and  the  child  or  children  that  shall  be  procreated  of  the  said 
intended  marriage,  divisible  as  aforesaid,  whom  failing,  the  said 
Harriet  Grace  Inkson,  her  heirs  and  assigns  whomsoever,  in  fee, 
all  estate,  funds,  and  effects,  heritable  and  movable,  real  and 
personal,  presently  belonging  or  due  and  addebted  to  her,  or  that 
may  be  acquired  by  her  during  the  subsistence  of  the  said  intended 
marriage,  with  the  whole  writs,  vouchers,  and  instructions  thereof, 
and  all  following  or  competent  to  follow  thereupon ;  and  it  is  pro- 
vided and  agreed  that  the  provisions  before  written  in  favour  of  the 
said  Harriet  Grace  Inkson  and  the  child  or  children  that  shall  be 
procreated  of  the  said  intended  marriage  are  and  shall  be  full  satis- 
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faction  from  the  said  Andrew  Duncan  and  his  heirs,  executors,  and 
successors  aforesaid  to  them  respectively  of  all  legal  claim  compe- 
tent to  the  said  Harriet  Grace  Inkson  upon  the  predecease  of  the 
said  Andrew  Duncan,  or  competent  tocher  heirs  and  succes- 
sors upon  her  predecease,  and  also  of  all  legal  *  claim  compe-  *  89 
tent  to  the  said  child  or  children  upon  the  decease  of  their 
father  and  mother,  or  either  of  them,  and  the  said  provisions  are 
hereby  accepted  of  accordingly." 

I  have  read  as  far  as  I  have  for  the  purpose  of  also  reading  a 
provision  which  has,  I  think,  no  bearing  upon  my  present  re- 
marks ;  *  but  which  I  read  rather  for  the  purpose  of  showing  that 
it  has  not  escaped  my  attention  in  what  I  shall  have  to  say  on  the 
subject  of  trustees :  "  And  it  is  further  provided  and  agreed,  that 
execution  shall  pass  and  be  effectual  hereupon,  in  name  and  at 
the  instance  of  John  Inkson,  brother  of  the  said  Harriet  Grace 
Inkson,  George  Henry  Anderson,  late  of  Old  Aberdeen,  now  of 
Northampton  Square,  London,  and  John  Duncan,  and  James 
Duncan,  both  brothers-german  of  the  said  Andrew  Duncan,  or 
either  of  them,  or  of  such  other  person  or  persons  as  shall  be  ap- 
pointed by  the  said  Lewis  Inkson"  —  that  is  the  father  —  "to 
act  in  the  room  and  place  of  the  persons  above  named,  who  may 
not  act  against  the  said  Andrew  Duncan,  and  his  heirs  and  suc- 
cessors aforesaid,  for  implement  of  the  obligations  by  him  in 
favour  of  his  said  promised  spouse  and  the  child  or  children 
of  the  said  intended  marriage,  ^or  either  of  them,  hereinbefore 
written. " 

I  have  read  certain  provisions  on  the  husband's  part  for  the 
benefit  of  the  wife  and  children. 

The  expressions  of  this  contract,  however,  are  expressions  with 
which  the  English  law  is  not  familiar,  which  it  does  not  indeed 
understand.  They  are  foreign.  It  knows  nothing  of  conjunct  fee 
and  life-rent,  nothing  of  an  express  provision  for  children  being 
no  provision  at  all  for  children.  The  interpretation,  coming,  as  it 
must,  from  Scotland,  tells  us  that  the  meaning  of  the  terms 
*  used  is,  not  only  that  the  children  take  nothing,  but  also,  *  90 
among  other  things,  that  capital  thus  circumstanced  is, 
during  the  joint  lives  of  the  husband  and  wife,  payable  to  the 
husband  on  their  joint  receipt.     This  quality  accompanies  the 
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state  for  which  the  contract  provides,  is  in  truth  a  part  of  it,  is 
that  without  which  the  thing  is  not. 

Those  who  assert  that  the  contract  gave  the  wife  a  reversionary 
or  future  or  contingent  interest,  cannot  avoid,  at  the  same  time, 
on  the  same  grounds,  asserting  a  power  or  right  in  the  husband  to 
receive  the  capital  on  the  joint  acknowledgment  of  himself  and 
his  wife.  His  domicile  at  the  time  of  the  contract  and  at  the  time 
of  the  marriage  may  be  material,  not  so  his  or  her  subsequent 
domicile  or  domiciles.  She  was  intended  to  be  and  was  qualified 
by  the  contract  to  consent  in  this  respect,  of  whatever  country 
they  should,  after  the  marriage,  become  domiciled  inhabitants ; 
nor  can  it  be  assumed  that  either  of  them  would  have  entered 
into  an  engagement  locking  up  the  capital  from  each  during  their 
joint  lives. 

I  will,  at  the  risk  of  repetition,  say  distinctly  that,  in  my  opin- 
ion, the  contract,  on  the  face  of  it,  exhibits  an  intention  that  tlie 
personal  property  which  should  be  affected  by  it  should,  during 
the  joint  lives  of  Mr.  and  Mrs.  Duncan,  be,  as  to  the  capital, 
received  or  receivable  by  him  with  the  assent  of  both.  The  words 
descriptive  of  property  are  general;  there  is  no  specification. 
The  wife's  father,  whose  will  has  furnished  the  materials  for  the 
contest,  was  living  at  the  time  of  the  marriage.  The  contract 
does  not  appoint  or  provide  for  the  appointment  of  any  trustee 
other  than  the  husband  and  wife  themselves,  and  I  find  it  im- 
possible to  ascribe  to  either  of  them  such  an  intention,  in  making 

it,  as  that  the  personal  property  subjected  to  it  should,  to 
*  91    use  a  *  phrase  familiar  to  us,  be  "  brought  into  Court,"  or 

that  trustees  or  a  trustee  should  be  appointed  for  the  pur- 
poses of  it  during  the  joint  lives  of  Mr.  and  Mrs.  Duncan  other 
than  themselves.  The  instrument  accordingly,  as  I  have  men- 
tioned, seems  to  me  ex  facie  to  show  that,  if  there  were  to  be 
trustees  under  it  or  for  its  purposes,  they  were  intended  by  it  to 
be  the  trustees,  and  that  into  their  hands,  or  the  hands  of  the 
husband  with  the  wife's  assent,  the  personalty  subjected  to  it  was 
to  come :  nor,  if  the  English  law  ought  to  be  looked  to,  does  that 
prohibit  a  husband  and  wife  from  being  their  own  trustees  or 
trustees  for  either  of  them ;  it  being  clear  that,  if  a  will  or  settle- 
ment, in  every  sense  and  for  every  purpose  English,  should 
provide  that  a  husband  and  his  wife,  or  either  of  them,  should  be 
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the  trustees,  or  be  the  trustee  of  personalty  for  the  benefit  of  him 
for  life,  and  after  his  death  of  the  wife  absolutely,  effect  must  be 
given  to  that  intention. 

The  law  of  England,  too,  does  not  rejgard  as  inconvenient  or  inef- 
fectual, but  allows,  a  contract  between  a  man  and  a  woman  intend- 
ing to  marry  each  other,  that  after  their  marriage  she  shall,  with 
his  consent,  or  even  without  it,  have  power  and  capacity  to  dispose 
of  all  such  reversionary,  deferred,  and  contingent  interests  in  prop- 
erty  as,  under  the  contract  or  otherwise,  may,  during  the  marriage, 
belong  or  come  to  her  or  to  him  in  her  right.  What  else  substan- 
tially is  there  in  the  point  now  under  consideration  ?  If  we  place 
the  contract  out  of  view,  of  course  the  payments  to  the  husband 
must  stand  good.  If  we  introduce  it,  we  must  introduce  it  as  a 
Scotch  contract  with  all  the  incidents  of  a  Scotch  contract,  so  far 
at  least  as  not  prohibited  by  the  English  law;  and  it  is  not,  I 
repeat,'  prohibited  by  the  English  law  that  a  married  woman  should 
have  conferred  on  her  the  power  and  capacity  just  referred  to. 
Whether,  therefore,  we  regard  or  disregard  the  contract, 
whether  we  consult  the  English  *  law  or  the  law  of  Scotland,  *  92 
or  both,  the  decree  seems  to  me  plainly  right  in  this  respect. 
It  was,  perhaps,  arguable  whether  the  receipt  for  the  largest 
amount  was  good  to  the  extent  of  the  sum  allowed  by  the  husband, 
as  a  debt  due  from  him  to  the  testator.  But,  according  to  the 
true  import  of  the  language  of  the  document,  the  wife  must,  I 
think,  be  taken  to  have  sanctioned  this  by  her  signature,  and  con- 
sented to  it. 

The  only  other  point  controverted  before  us  has  been,  as  .to  the 
alleged  right  of  lien  or  retainer  for  the  plaintiff's  contingent  or 
deferred  annuity  and  right  to  aliment  and  furniture  under  the 
marriage  contract,  which  she  claims  against  her  husband's  life- 
interest  under  it,  now  belonging  to  his  assignees.  There  is  evi- 
dence that  this  claim  is  not  warranted  by  the  law  of  Scotland,  nor 
do  I  think  it  warranted  by  the  law  of  England.  There  has  been 
no  breach  by  the  husband  of  any  obligation  which  the  marriage 
contract  imposed  on  him,  unless  so  far,  if  at  all,  as  his  English 
bankruptcy  and  his  certificate  under  it  can  be  considered  as 
amounting  to  such  a  breach ;  and  I  am  of  opinion  that  they  cannot 
be  so  considered.  The  law  of  the  country  has  substituted,  in  lieu 
of  the  possible  right  of  resort  to  his  assets,  if  any,  after  his  death, 
for  the  posthumous  provisions  in  her  favour,  or  so  much  of  them 
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as  the  certificate  has  affected,  a  right  to  a  portion  of  his  estate,  if 
any,  during  his  life.  But  this  does  not  entitle  her  to  say  that  he 
has  broken  any  engagement.  She  had  no  lien  while  he  was  sol- 
vent.    The  bankruptcy  gave  her  none. 

I  think  the  decree  correct  altogether ;  nor  have  I  often  seen  an 
appeal  so  little  entitled  to  favourable  consideration. 

*93       *Thb  Lord  Justice  Turner.  —  My  learned  brother  has 
gone  so  fully  through  the  facts  of  the  case  that  it  is  unneces- 
sary for  me  to  recapitulate  them. 

The  principal  question  raised  by  this  appeal  is,  whether  the 
defendant  Shuter  is  liable  to  pay  over  again  the  several  sums  of 
money  paid  by  him,  as  executor  of  Lewis  Inkson,  to  Andrew  Dun- 
can, the  husband  of  the  plaintiff,  before  he  became  bankrupt.    It 
was  not  disputed  at  the  bar,  and,  as  I  apprehend,  admits  of  no 
question,  that  the  marriage  settlement  in  this  case  must  be  con- 
strued according  to  the  law  of  Scotland ;  and  the  evidence  in  the 
cause  shows  what,  according  to  that  law,  was  its  operation  and 
effect.     It  establishes  that,  according  to  the  law  of  Scotland, 
Andrew  Duncan,  the  husband  of  the  plaintiff,  became  entitled  to  a 
life-interest  in  the  property  coming  to  the  plaintiff  under  her 
father's  will ;  that  the  plaintiff  became  entitled  to  the  capital  of 
the  property  expectant  upon  his  decease ;  that  the  children  of  the 
marriage  took  no  interest  in  the  property  beyond  a  mere  spes  sue- 
€e%9ionis  ;  and,  taking  it  in  the  view  most  favourable  to  the  plain- 
tiff, it  further  establishes  that  Andrew  Duncan  and  the  plaintiff 
were  entitled  to  receive  the  property.     Some  doubt,  indeed,  is  sug- 
gested whether  Andrew  Duncan's  jus  mariti  was  excluded  by  the 
settlement ;  and  whether,  therefore,  he  was  not  alone  entitled  to 
receive  the  property.     But  it  is  obvious  that  this  view  of  the  case 
would  be  less  favourable  to  the  plaintiff,  and  I  do  not  tliink  it 
necessary  to  enter  into  that  question. 

The  point  contended  for  on  the  part  of  the  plaintiff  was  this : 
it  was  admitted  on  her  part  that,  so  far  as  the  contract  extended, 
it  must  govern  the  rights  and  interests  of  the  parties,  not- 
*  94    withstanding  the  subsequent  change  of  *  domicile ;  but  it  was 
insisted  that  the  riglit  to  receive  these  sums  was  not  gov- 
erned by  the  contract,  but  was  a  mere  incident  to  the  estates  cre- 
ated by  the  settlement ;  and  that  the  change  of  domicile  destroyed 
that  incident.    This  argument  appears  to  me  to  be  more  subtle 
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than  sound.  The  parties,  at  the  date  of  the  settlement,  were  con- 
tracting as  to  the  future  property  of  the  wife ;  and  the  plaintiff,  in 
asking  us  to  assume  that  the  rights  in  that  property  were  to  be 
wholly  governed  by  the  estates  created,  is,  in  truth,  asking  us  to 
assume  that  the  parties  contracted  as  to  the  estates  which  they 
were  to  take,  but  wholly  disregarded  the  rights  which  were  involved 
in  the  creation  of  those  estates.  Such  an  assumption  appears  to 
me  to  be  wholly  unwarranted.  I  find  nothing  in  the  authorities 
which  were  referred  to,  or  in  any  other  cases,  and  I  see  no  princi- 
ple, which  would  warrant  it.  The  parties  having  contracted  for 
estates  which  would  give  them  the  right  jointly  to  receive  the  prop- 
erty, must,  I  think,  be  taken  to  have  contracted  that  they  should 
have  the  power  jointly  to  receive  it.  To  hold  otherwise  would,  as 
it  seems  to  me,  be  to  regard  the  form  and  disregard  the  sub- 
stance. 

Tliat  it  was  part  of  the  contract  upon  tliis  marriage,  evidenced 
by  the  settlement,  that  the  husband  and  wife  should  have  the  right 
to  receive  this  property,  I  feel  no  doubt ;  and  it  cannot,  I  think,  be 
said  to  have  been  less  a  part  of  the  contract,  because  the  right  to 
receive  was  incident  to  the  estates  created.  If  the  parties  had 
intended  that  the  husband  and  wife  should  not  have  the  right  to 
receive  the  property,  they  would  have  framed  the  settlement  in 
some  different  mode  ;  which  they  might  well  have  done. 

A  further  point  was  urged  on  the  part  of  the  plaintiff  with 
reference  to  these  sums,  that  the  receipt  for  the  first  *  sum  *  95 
did  not  cover  the  amount  which  was  deducted  in  respect  of 
Andrew  Duncan's  debt ;  but  I  think  this  point  is  as  untenable  as 
the  last.  The  parties  had  the  right  to  receive  the  amount  which 
was  deducted.  In  the  receipt  they  dealt  with  it  as  a  sum  deducted 
in  effect,  in  the  same  manner  as  if  the  debt  had  been  paid  to  Shuter 
and  repaid  by  him.  It  could  not  be  necessary  for  them  to  go 
through  the  mere  form  of  the  payment  and  repayment  being  actu- 
ally made. 

The  only  remaining  question  is  as  to  the  right  of  the  plaintiff  to 
have  the  life  income  retained  to  make  good  the  value  of  her  con- 
tingent annuity.  I  do  not  think  that  this  point  is  altogether  free 
from  difficulty ;  but  the  conclusion  at  which  I  have  arrived  upon 
it  is,  that  the  decree  is  right  in  this  respect  also.  The  equity  con- 
tended for  did  not  exist  before  the  bankruptcy  of  Andrew  Duncan. 
Upon  his  bankruptcy  the  whole  of  his  interest  under  the  settle- 
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meut  passed  to  the  assignees.  The  statute  has  giyen  a  right  of 
proof  against  his  estate ;  but  I  think  this  right  of  proof  cannot  be 
held  to  have  created  an  equity  which  had  no  antecedent  exist- 
ence. 

For  these  reasons  I  am  of  opinion  that  this  appeal  must  be  dis- 
missed with  costs. 


♦  96  *  CARVER  v.  BURGESS. 

1855.    March  6.    Before  the  Lords  Justices. 

A  tesiator  bequeathed  as  follows :  — 

'*  I  give  to  my  daughter  S.  502.  per  annam  for  life.  I  give  to  each  of  my  other 
daughters  5000/.,  the  interest  of  which  for  their  use  independent  of  any 
husband  they  may  have,  and  if  they  should  have  any  children  the  principal  to 
be  divided  among  them  after  her  death  if  they  should  attain  the  age  of  twenty- 
one  years ;  if  not  it  is  to  be  divided  between  her  surviving  sisters,  share  and 
share  alike.^^  The  testator  died,  leaving  S.  and  four  other  daughters.  A.,  B., 
C,  D.,  surviving.  Of  these,  A.  afterwards  died,  leaving  two  children,  both 
of  whom  died  under  twenty-one,  and  B.  survived  A.,  but  died  before  the 
survivor  of  her  children :  Hdd,  that  the  5000Z.  bequeathed  to  A.  became, 
upon  the  death  of  the  survivor  of  her  children,  divisible  amongst  her  sisters, 
including  S.,  then  surviving,  in  exclusion  of  the  representatives  of  B.' 

P.  Gilbert,  the  testator  in  the  cause,  by  his  will,  bequeathed 
(inter  alia)  as  follows :  "  I  give  and  bequeath  to  Mary,  my  dearly 
beloved  wife,  the  sum  of  500Z.  per  annum,  for  her  life,  together 
with  my  household  goods,  moneys,  and  plate,  in  my  house  at  Earl's 
Court  for  her  use  for  life.  I  give  to  my  daughter  Sabina  SOL  per 
annum  for  her  life.  I  give  to  each  of  my  other  daughters  the  sum 
of  6000/.  to  be  placed  in  the  8/.  per  cents,  the  interest  of  which  to 
be  for  their  use,  independent  of  any  husband  they  may  have,  and 
if  they  should  have  any  children  the  principal  to  be  divided  among 
them  after  her  death,  if  they  should  attain  the  age  of  twenty-one 
years ;  if  not,  it  is  to  be  divided  between  her  surviving  sisters, 
share  and  share  alike." 

The  testator  died  in  August,  1825,  leaving  five  daughters  sur- 

'  See  the  cases  cited  in  notes  to  Neathway  v.  Read,  3  De  G.,  M.  &  6.  17, 
18,  21,  22;  2  Jarman  Wills  (Sd  Eng.  ed.).  142,  672,  694,  698;  Cambridge  v, 
Rons,  25  Beav.  411. 
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yiving.  Sabina,  one  of  these,  then  Mrs.  Bowden,  a  married 
woman,  died  in  1834,  leaving  two  children,  both  of  whom  after^ 
wards  died  before  attaining  the  age  of  twenty-one  years.  Sophia, 
another  of  the  testator's  daughters,  also  a  married  woman  having 
children,  survived  her  sister  Sabina,  but  died  before  the  death  of 
the  last  surviving  child  of  Sabina.  The  question  upon  the 
appeal  was  whether  the  appellant,  as  surviving  *  husband  *97 
and  personal  representative  of  Sophia,  was  entitled  to  a  share 
of  the  5000/.  which,  upon  the  death  of  the  last  surviving  child  of 
Mrs.  Bowden  under  age,  became  divisible  between  her  surviving 
sisters. 

The  Master  of  the  Rolls,  by  the  decree  appealed  from,  had 
decided  that  only  those  sisters  of  Sabina  who  survived  both  her 
children  were  entitled  to  participate  in  the  fund,  (a) 

Mr.  Lloyd  and  Mr.  De  Gez^  in  support  of  the  appeal.  —  Tlie 
words  *'  her  surviving  sisters,"  in  their  ordinary  grammatical  sig- 
nification, mean  sisters  who  should  survive  "  her,"  viz.,  the  sister 
who  might  die  without  leaving  children  who  should  attain  twenty- 
one,  and  there  is  nothing  in  the  will  to  give  them  any  other  mean- 
ing. To  hold  that,  in  order  to  satisfy  them,  the  surviving  sisters 
must  not  only  outlive  the  deceased  one,  but  must  live  till  some 
period  to  be  conjectured  or  inferred  from  the  words  "  if  not,"  is 
going  far  beyond  any  authority  or  reasonable  latitude  of  construc- 
tion, and  for  the  purpose  of  accomplishing  no  probable  intention  of 
the  testator.  They  referred  to  Neaihway  v.  Read^  (6)  Udwards  v. 
Edwards^  (jc)  Cripps  v.  Woolcot.  (rf) 

Mr.  Boupell  and  Mr.  Ayrton^  Mr.  Roundell  Palmer  and  Mr. 
Dentsariy  Mr.  Baggallay^  Mr.  Tennant^  and  Mr.  O-orerij  who 
appeared  for  the  different  respondents,  were  not  called  upon. 

Their  Lordships  said  that  they  agreed  with  the  Master  of  the 
Bolls  in  the  view  that  his  Honor  took  of  the  will. 

(a)  See  18  Bear.  641.  (c)  16  Beav.  867. 

(h)  8  De  6.,  M.  &  6.  18.  (d)  4  Mad.  11. 
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*  98  *  MARTIN  v.  POSTER. 

1855.    March  16,  29.    Before  the  Lords  Justices. 

The  mere  fact  of  marriage  with  a  female  ward  of  Court,  without  the  Courtis 
consent,  hM,  to  confer  upon  the  Court  a  jurisdiction  to  decline,  during  the 
joint  lives  of  the  husband  and  wife,  to  part  with  a  fund  in  its  own  power  and 
custody  belonging  to  the  "ward,  even  upon  the  application  of  the  husband  and 
wife  upon  the  consent  of  the  wife  in  Court,  until  such  settlement  should  have 
been  made  thereof  as  should  appear  advisable  and  proper  under  the  circum- 
stances of  the  case.' 

Whether  in  such  a  case  it  would  be  in  the  power  of  the  Court  or  correct  to 
enforce  a  settlement  against  the  wishes  both  of  the  wife  and  husband,  quare. 

This  was  an  appeal  from  an  order  made  by  Vice-Chancellor 
KiNDERSLET  upon  a  petition  presented  to  him  by  a  husband  and 
wife,  who  had  married  without  first  obtaining  the  sanction  of  the 
Court,  the  lady  being  at  the  time  an  Infant  ward  of  Court. 

The  petition  prayed  that,  pursuant  to  an  agreement  for  a  settle- 
ment made  upon  the  marriage,  lOOOZ.,  part  of  a  sum  of  2519/.  2«. 
3d.,  stock  standing  in  Court  to  the  credit  of  the  wife  in  the  above- 
mentioned  cause,  might  be  paid  to  the  trustees  of  the  marriage 
settlement,  upon  the  trusts  thereof  for  the  benefit  of  the  wife  and 
the  children  of  the  marriage  (if  any)  ;  and  that  the  remainder  of 
the  stock,  together  with  a  sum  of  695Z.  18^.  2d.  cash,  also  in  Court 
to  the  credit  of  the  lady  in  the  cause,  might  be  paid,  after  deduct- 
ing the  costs,  to  the  husband. 

The  petition  was  presented  shortly  after  the  lady  came  of  age, 
her  interest  in  the  funds  in  Court  (which,  by  an  order  of  the  Court, 
was  declared  to  be  contingent  upon  the  happening  of  that  event) 
having  thereupon  become  a  vested  interest. 

The  husband  had  made  no  settlement  of  property  of  his  own, 

and  it  appeared  that  the  only  property  of  which  he  was  possessed 

in  his  own  right  was  a  salary  of  200/.  a  year  which  he  earned 

*  99    as  clerk  to  certain  hop  merchants,  *  and  a  leasehold  brewery 

at  Norwood  valued  at  1500Z.,  and  producing  an  annual  rental 
of  100/. 
The  wife  appeared  both  before  the  Vice-Chancellor  and  before 

>  See  Biddies  v.  Jackson,  3  De  6.  &  J.  544. 
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the  Court  of  appeal,  for  the  purpose  of  giving  her  consent  to  the 
application  of  the  funds  in  Court  according  to  the  prayer  of  the 
petition. 

By  the  order  appealed  from,  the  Vice-Chancellor,  on  the  ground 
that  the  marriage,  without  applying  for  the  consent  of  the  Court, 
was  a  contempt  of  Court  on  the  part  of  the  husband,  and  that 
such  contempt  was  left  unexplained,  directed  that  the  whole  sum 
of  stock  in  Court  should  be  settled  upon  the  wife  and  children  (if 
any)  of  the  marriage  in  the  usual  manner,  and  the  sum  of  cash 
paid  to  the  husband,  after  deducting  the  costs. 

In  support  of  the  petition  of  appeal,  affidavits  were  produced 
and  read  on  behalf  of  the  petitioners,  from  which  it  appeared  that 
at  the  time  when  the  husband  contracted  to  marry  his  wife,  in 
1852,  he  was  not  aware  that  she  was  entitled  to  the  funds  in 
question,  or  to  any  other  property ;  that,  on  ascertaining  that 
fact,  he  made  inquiries  of  the  solicitors  for  the  plaintiff  in  the 
suit  whether  the  lady  was  a  ward  of  Court ;  that  he  was  informed 
by  the  solicitors  that  she  could  not  be  considered  a  ward  of  Court, 
and  that  he  might  safely  marry  her  without  applying  to  the 
Court ;  that  he  thereupon  married  her  in  January,  1863,  with  the 
consent  of  her  mother  and  the  trustees  of  the  will,  having,  previ- 
ously to  the  marriage,  written  a  letter  undertaking,  in  the  event 
of  her  becoming  entitled  to  the  funds  in  Court,  to  settle  lOOOZ., 
part  thereof,  to  her  separate  use ;  and  lastly,  that,  upon  the  lady 
attaining  her  majority,  a  settlement  in  conformity  with  such 
antenuptial  agreement  had  been  prepared,  and  that  the 
petition  to  the  Vice-Chancellor  *  had  been  presented  for  the  *  100 
purpose  of  carrying  it  into  efiect. 

Mr.  Roupell  and  Mr,  W.  D.  Leivis^  in  support  of  the  appeal.  — 
It  is  submitted  that,  under  the  circumstances  disclosed  by  the 
affidavits  filed  since  the  hearing  of  the  petition  by  the  Vice-Chan- 
cellor, no  contempt  has  in  fact  been  committed  by  the  husband  in 
this  case.  The  case  is  clearly  distinguishable  in  that  respect  from 
Stackpole  V.  Beaumontj  (a)  which  was  the  case  of  a  runaway 
marriage. 

[The  Lord  Justice  Knight  Bruce.  —  Marriage  with  a  ward 
of  Court,  without  the  consent  of  the  Court,  is  of  itself  a  con- 

(a)  3  Ve».  89. 
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tempt.  Although  it  may  have  been  committed  under  such  cir- 
cumstances that  the  Court  may  not  think  fit  to  award  any 
punishment  for  it,  still,  for  all  the  purposes  of  jurisdiction  over 
the  wife's  property,  it  is  a  contempt.] 

Admitting,  then,  the  marriage  to  have  been  a  contempt,  still  as 
it  has  been  explained  by  the  affidavits,  and  does  not  appear  to 
have  been  intentional,  the  Court  will  not  punish  the  husband,  but 
will  attend  to  the  joint  request  of  the  husband  and  wife.  The 
wife  having  now  attained  her  majority,  and  consenting  to  the  pay- 
ment of  the  funds  out  of  Court,  the  Court  will  not,  it  is  submitted, 
act  in  opposition  to  that  consent,  or  dispose  of  her  property  con- 
trary to  her  wishes,  as  shown  by  it.  The  contempt  gives  the 
Court  jurisdiction  as  against  the  husband,  to  compel  him  to  do 
what  is  required,  but  it  does  not  take  away  the  rights  of  the  wife. 
Leeds  v.  Bamardiston^(ji)  Long  v.  Longj(b')  Austen  v. 

*  101    Hcdsey^  (c)  In  re  Walker,  (rf)  *  Day  v.  Day,  (e)  Bennett 

V.  Biddies.  (^)  It  has  been  held,  that  the  Court  will  not 
take  the  consent  of  a  married  woman  while  a  minor :  Stiibbs  v. 
Sargon,  (JC)  Abraham  v.  Newcomle,  (i)  from  which  it  is  to  be  in- 
ferred that  the  consent  will  be  taken  as  the  guide  where  the  wife 
is  of  age. 

Mr,  Speed,  for  the  plaintiffs,  was  not  called  upon. 

The  Lord  Justice  Knight  Bruce.  —  Upon  the  question  of 
jurisdiction  I  entertain  not  the  slightest  doubt.  It  is  a  point  with 
which  the  nature  of  the  contempt,  whether  criminal  in  fact  and 
substance,  or  only  so  teclinically,  has  nothing  to  do.  The  jurisdic- 
tion arises  from  the  mere  fact  of  the  marriage  of  a  ward  of  Court 
without  the  consent  of  the  Court.  The  manner  or  extent  in  which 
or  to  which  the  husband  shall  be  punished,  or  whether  he  shall  be 
punished  at  all,  must  of  course  depend  upon  the  circumstances  of 
each  particular  case.  In  this  instance  there  has  been  nothing 
substantially  criminal,  nothing  immoral.  There  were,  no  doubt, 
good  intentions  on  all  sides,  but  that  took  place  which  gave  the 

(a)  4  Sim.  588.  (e)  11  Beav.  85. 

(5)  2  Sim.  &  S.  119.  {g)  10  Jur.  634. 

(c)  2  Sim.  &  S.  128,  n.  (A)  2  Beav.  496. 

Id)  Lloyd  &  G.  299.  (t)   12  Sim.  566. 
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Court  jurisdiction  over  the  husband  and  wife ;  a  jurisdiction  not 
capable  of  being  removed  by  the  mere  consent  of  the  wife, 
whether  of  age  or  not  of  age.  The  case  may  stand  thus,  —  that 
it  may  not  be  in  the  power  of  the  Court  or  correct  to  enforce  a 
settlement  against  the  wishes  both  of  the  wife  and  husband. 
That  is  a  point  upon  which  at  present  I  decline  to  give  any 
opinion ;  but  the  Court  clearly  has  this  jurisdiction ;  viz.,  to  de- 
cline parting  with  the  capital  of  a  fund  within  its  own 
power  and  custody,  belonging  to  the  wife,  even  *  upon  the  *  102 
application  of  both,  and  the  consent  of  the  wife  in  Court 
during  their  joint  lives,  until  such  a  settlement  shall  be  made  as 
the  Court  may  think  advisable  and  proper  under  the  circum- 
stances. I  repeat,  therefore,  that  I  do  not  mean  to  say  now  that 
a  settlement  is  to  be  forced  upon  the  gentleman  and  lady,  but  this 
I  mean  most  distinctly  to  say,  so  far  as  I  am  concerned,  that, 
without  a  settlement  discreet  and  proper  under  the  circumstances 
being  made,  not  one  shilling  of  the  capital  of  the  fund  shall, 
during  the  joint  lives,  be  touched  with  my  consent. 

The  Lord  Justice  Turner.  —  My  opinion  coincides  with  that  of 
my  learned  brother  upon  the  question  of  jurisdiction.  The  case  of 
Au9ten  V.  Halsey  has  always  seemed  to  me  to  be  an  authority 
decisive  upon  that  point.  My  view  of  the  case  is  this,  that  the 
marriage  is  a  contempt  of  the  Court,  a  contempt  indeed  often 
overlooked,  but  still  creating  a  jurisdiction  over  the  husband 
which  is  capable  of  being  enforced  against  him  at  any  time,  and 
which  cannot  be  removed  by  the  wife's  consent  to  the  fund  being 
paid  to  him.  «When  she  consents  to  such  payment  she,  in  effect, 
asks  that  the  payment  may  be  made  to  ^  person  who  is  in  con- 
tempt, and  the  Court  exercises  its  discretion  whether  it  will  make 
the  payment  or  not.  In  exercising  this  discretion  the  Court,  as 
I  apprehend,  is  guided  by  the  consideration  of  what  is  most  for 
the  benefit  of  the  wife  and  children,  and  as  a  general  rule  I  take 
it  the  Court  will  give  its  sanction  to  any  arrangement  which  a 
prudent  father  would  approve  of. 

The  Lord  Justice  Knight  Bruce.  —  It  seems  highly  probable 
that  I  shall  not  be  induced  to  accede  to  a  settlement  by 
which  lOOOi.  only  of  the  *  lady's  fortune  shall  be  settled   *  103 
upon  her,  and  all  the  rest  of  her  property  become  that  of 
her  husband. 
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The  case  was  then  allowed  to  stand  over  with  a  view  to  an 
aiTangcment  being  come  to,  comprehending  a  provision  of  the 
following  character  suggested  by  Lord  Justice  Turner  ;  viz.,  that 
the  husband,  who  had  leasehold  property  of  his  own,  should  insure 
his  life  in  a  competent  sum,  charging  the  payment  of  the  premiums 
upon  the  policies  upon  such  leasehold  property,  so  as  to  create  a 
fund,  which,  in  the  event  of  his  death,  would  be  available  for  the 
benefit  of  his  wife  and  children. 

March  20. 

The  case  was  again  mentioned,  and  an  arrangement  sanctioned 
by  the  Court,  whereby  the  husband  was  to  be  allowed  to  receive 
the  greater  part  of  the  funds  in  Court,  he  insuring  his  life  for  a 
competent  sum,  the  payment  of  the  premiums  on  such  insurance 
being  secured  upon  his  leasehold  property,  and  the  sum  secured 
thereby,  being,  together  with  the  remainder  of  the  funds  in  Court, 
settled  upon  the  wife  and  children.  The  settlement,  moreover,  to 
contain  a  covenant  on  the  part  of  the  husband,  to  settle  upon  the 
like  trusts  any  property  the  wife  might  afterwards  become  en- 
titled to. 
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March  17,  20.    Before  the  Lords  Justices. 

Personalty  was  bequeathed  upon  trust  for  tenants  for  life,  with  executory  trusts 
in  remainder,  but  without  directions  as  to  investment.  The  trustees  at  the 
instance  of  the  tenants  for.  life  abandoned  their  original  intention  of  investing 
in  the  funds,  and  invested  on  mortgage  so  as  to  obtain  an  increased  income, 
but  it  did  not  appear  that  the  tenants  for  life  approved  of  the  particular 
securities  which  were  taken  and  which  proved  insufficient.  On  the  trustees 
being  decreed  to  make  good  the  loss:  Hdd,  that  the  tenants  for  life  and 
their  interests  in  the  trust  funds  were  liable  to  recoup  to  the  trustees  the 
amount  ordered  to  be  paid  by  them  to  the  extent  of  the  income  received  by 
the  tenants  for  life  respectively  from  the  mortgages.* 

Bemble^  that  in  the  absence  of  directions  as  to  investment  trustees  cannot  prop- 
erly invest  on  mortgage.' 

>  See  Lewin  Trusts  (5th  £ng.  ed.),  259,  269,  656 ;  Brown  v,  Maunsell,  5  Ir. 
Ch.  B.  851 ;  Bentley  v,  Robinson,  9  Ir.  Ch.  R.  479 ;  Bate  v.  Hooper,  5  De  6., 
M.  &  6.  83S. 

'  See  Lewin  Trusts  (5th  £ng.  ed.),  255,  256 ;  Hill  Trustees  (Sd  Am.  ed.), 
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This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Stuabt, 
holding  that  the  appellant,  who  was  tenant  for  life  under  a  will, 
was  liable  to  recoup  to  the  trustees  of  the  will  a  sum  which  they 
had  been  decreed  to  pay  in  respect  of  a  breach  of  trust. 

The  trust  was  created  by  a  codicil  to  the  will  of  William  Raby, 
dated  the  8th  of  May,  1830,  whereby  he  gave  one  moiety  of  the 
residue  of  his  real  and  personal  estate  to  George  Lewis  Ridehalgh 
and  Peter  Roylance,  upon  trust  for  the  testator's  son,  William 
Raby  the  elder,  during  his  life,  and  after  his  death  upon  certain 
trusts  for  the  benefit  of  his  children ;  and  the  other  moiety  to  the 
same  trustees  for  the  testator's  other  son,  John  Spencer  Raby  the 
elder,  during  his  life,  and  after  his  death  upon  certain  trusts  for 
the  benefit  of  his  children,  but  there  were  no  powers  or  directions 
for  the  investment  of  the  personal  estate.  After  the  death  of  the 
testator  in  1832,  the  trustees  invested  part  of  the  personal  estate, 
amounting  to  15,495Z.,  in  mortgages  on  real  estates  which  ulti- 
mately turned  out  deficient. 

In  1844,  William  Raby,  the  elder,  and  his  children,  filed  a  bill 
against  the  trustees,  charging  them  with  a  breach  of  trust  in 
investing  on  insufficient  securities,  and  seeking  *  to  make  *  105 
them  liable  for  the  deficiency.  The  bill  was  afterwards 
amended  by  naming  William  Raby  the  elder  as  a  defendant,  and 
leaving  his  children  sole  plaintiffs.  He  had  since  died.  The 
trustees  alleged  in  their  answer  that  the  tenants  for  life  had  them- 
selves induced  them  to  make  the  investments  complained  of;  and 
at  the  hearing  of  the  cause  a  reference  was  directed  to  the  Master 
to  inquire  as  to  the  particulars  of  the  investments,  and  whether 
they  had  been  made  at  the  instance,  or  request,  or  with  the  au- 
thority of  the  tenants  for  life. 

The  Master  by  his  report,  which  had  been  confirmed,  found  that 
there  was  a  deficiency  of  1895Z.  in  the  trust  estate,  of  which  636Z. 
had  been  paid  to  the  tenants  for  life  out  of  the  capital,  and  12602. 

537-^0  and  notes,  564  and  note ;  Perry  Trusts,  §  457  ]  Ungless  o.  Tuff,  30 
L.  J.  Ch.  N.  S.  784 ;  Equitable  Int.  Soc  v.  Fuller,  IJ.  &  H.  379 ;  7  Jur.  N.  S. 
807 ;  Cohen  v,  Waley,  7  Jur.  N.  S.  937 ;  Baud  v.  Fardell,  post,  628.  Invest- 
ments on  mortgages  upon  real  estate  have  not  been  regarded  as  objectionable  in 
the  United  States,  but  on  the  contrary  have  been  treated  with  favor.  Perry 
Trusts,  §  458;  Hill  Trustees  (3d  Am.  ed.),  540  in  note;  Twaddell's  App.  5 
Barr.  15;  Worrell's  App.  9  Barr,  508;  Bush's  Estate,  12  Penn.  St.  375;  Ex 
parte  Huff,  2  Barr,  227 ;  Robinson  v.  Robinson,  1  De  G.,  M.  &  G.  247,  263 
and  notes. 
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arose  from  loss  occasioned  by  the  insufficiency  of  the  securities. 
He  also  found  as  follows :  ''  And  I  do  not  find  that  such  particular 
investments,  or  any  of  them,  were  or  was  made  at  the  instance  or 
request,  or  with  the  authority  of  the  defendant,  John  Spencer 
Raby  the  elder,  and  the  late  defendant,  William  Raby  the  elder,  or 
either  of  them,  but  I  find  that  it  was  the  intention  of  the  trustees 
to  invest  in  the  public  stocks  or  funds,  the  whole  of  the  trust 
moneys  in  their  hands,  as  the  trustees  of  the  will  of  the  testator, 
and  that  at  the  instance  and  request  of  the  defendant,  J.  S.  Baby 
the  elder,  and  the  late  defendant,  William  Raby  the  elder,  who 
were  anxious  to  secure  as  large  an  income  as  they  could,  such 
intention  was  abandoned,  and  that  it  was  also  at  their  instance  or 
request  arranged,  that  the  said  trust-moneys  should  be  advanced 
and  lent  upon  mortgage,  so  as  to  secure  a  higher  rate  of  interest 
than  could  have  been  obtained  by  investing  the  same  in  the  public 
stocks  or  funds ;  and  I  find  that  the  said  John  Robinson,  to  whom 
the  said  trustees  referred  the  said  John  Hall,  (a)  as  afore- 
*  106  said,  *  and  who  subsequently  acted  in,  and  relating  to,  such 
several  advances  and  mortgages  or  securities  as  are  here- 
inbefore mentioned,  was  employed  and  acted  for  the  said  trustees 
in  and  relating  to  such  several  mortgage  transactions  as  aforesaid, 
with  the  general  privity  and  concurrence  of  the  defendant,  J.  S. 
Raby  the  elder,  and  the  late  defendant,  W.  Raby  the  elder,  and 
that  they  were  respectively  aware,  that  mortgages  had  been  taken 
and  were  from  time  to  time  being  taken  by  the  said  trustees  for 
different  portions  of  such  trust  moneys  as  aforesaid,  under  the 
advice  of  the  said  J.  Robinson,  whom  the  said  defendant,  J.  S. 
Raby  the  elder,  and  the  late  defendant,  W.  Raby  the  elder,  were  in 
the  habit  of  seeing  or  communicating  with." 

By  the  order  under  appeal  it  was  declared,  that  the  surviving 
trustee  Peter  Roylance,  and  the  estate  of  the  deceased  trustee 
O.  L.  Ridehalgh,  were  liable  to  make  good  the  loss  which  had 
arisen  to  the  tioist  estate  from  the  improper  investments;  and 
Roylance  and  the  administrator  of  the  deceased  trustee,  who 
admitted  assets,  were  ordered  to  pay  into  Court  the  amount  of  the 
loss. 

It  was  also  declared,  that  J.  S.  Raby  the  elder,  and  the  personal 
estate  of  W.  Raby  the  elder,  and  their  respective  life-interests  in 

(a)  One  of  the  mortgagees. 
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the  trust  estates,  were  bound  and  liable  to  recoup  to  the  trustees 
the  sum  thereinbefore  directed  to  be  paid  into  Court,  and  it  was 
ordered,  that  such  sum  should  be  paid  accordingly  by  J.  S.  Baby 
and  Dinah  Raby,  the  executrix  of  William  Raby  the  elder,  to  the 
defendant  P.  Boylance  and  T.  Howard,  the  administrator  of  G.  L. 
Ridehalgh,  and  if  Dinah  Baby  should  not  admit  assets,  then  the 
usual  accounts  of  William  Baby's  estate  were  ordered  to  be 
taken.    No  order  was  made  as  to  the  costs  of  the  trustees. 

*  Directions  as  to  the  investment  of  the  funds  in  Court  *  107 
were  given,  and  as  to  those  parts  in  which  J.  S.  Baby  had 
a  life-interest,  it  was  ordered,  that  the  dividends  should  from  time 
to  time  be  paid  during  the  life  of  J.  S.  Raby,  or  imtil  further  order 
to  the  defendants,  Boylance  and  Howard,  towards  satisfaction  of 
what  was  to  be  recouped  to  them  under  the  provisions  of  the 
order. 

From  this  order  J.  Spencer  Baby  appealed. 

Mr.  W.  M.  James  and  Mr.  Selwyn^  for  the  appellant.  —  The 
trustees  ought  to  have  been  decreed  to  pay  the  costs  of  the  suit, 
and  were  not  entitled  to  have  their  payments  recouped  out  of  J.  S. 
Baby's  life-interest.  He  did  not  concur  in  these  particular  invest- 
ments. He  merely  agreed  to  an  investment  on  mortgage  generally, 
which  is  a  proper  description  of  investment.  That  did  not  author- 
ize the  trustees  to  invest  on  securities  insufficient  in  value. 

They  referred  to  Booth  v.  Booths  (a)  Brice  v.  Stokes,  (6)  2Vqf- 

ford  V,  Boehm,  (c)  Widker  v.  SymondSy  (<i)  KeUaway  v.  Johneon,  (e) 

Norbury  v.  Norbury,  (^g)  Lyse  v.  Kingdon,  (A)  Lord  Montford  v. 

Lord  Cadogauj  (i)  PhUlipson  v.   Q-atty,  (Jc)    WoodyaU  v.  Ores-' 

Uy.  (0 

Mr.  Baconj  Mr.  Malms,  and  Mr.  Hamilton  Humphreys,  for  Mr. 
Boylance. — The  decree  is  right,  for  the  trustees  were  about  to 
invest  in  the  funds,  but  were  persuaded  by  the  tenants  for  life  to 
invest  on  mortgage. 

(a)  1  Beav.  125.  {g)  4  Madd.  191. 

(6)  11  Vea.  319.  Qi)  1  CoU.  184. 

(c)  3Atk.  440.  (i)  17  Ves.  485. 

(d)  3  Swanst.  1.  (k)  7  Hare,  516. 

(e)  5  Beav.  319.  (Z)  8  Sim.  180. 
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*108        [The  Lord  Justice  Turner.  —  *HaB  the  Court,  in  a 
suit  of  this  nature,  ever  gone  the  length  of  ordering  the 
cestuis  que  truBtent  personally  to  recoup  the  trustee  ?] 

In  Trafford  v.  Boehm  (a)  it  was  held  that  this  Court  will 
endeavour  to  relieve  the  trustee,  and  that  the  estate  of  a  cestui  que 
trust  concurring  in  a  breach  of  trust  is,  in  tlie  first  place,  liable  to 
indemnify  the  trustee  in  respect  of  it. 

Mr.  Wigram  and  Mr,  Little  appeared  for  the  personal  represen- 
tatives of  Mr.  Ridehalgh. 

Mr.  Elmsley  and  Mr.  Dryden,  for  the  representative  of  William 
Raby  the  elder. 

Mr.  Walker  and  Mr,  J.  V.  Prior ^  for  the  plaintiffs. 

Mr.  W.  M.  JameSj  in  reply. 

The  Lord  Justice  Turner  (after  stating  the  facts  of  the  case) 
proceeded  as  follows :  The  first  question  which  arises  upon  this 
appeal  is  whether,  under  the  trusts  of  this  will,  the  trustees  were 
justified  in  laying  out  the  trust  money  upon  mortgage  at  all.  That 
is  a  question  which  may  admit  of  some  difficulty,  and  is  one  upon 
which  I  desire  to  give  no  conclusive  opinion.  I  am  not  disposed 
to  hold  out  any  encouragement  whatever  to  the  notion  that  a 
trustee,  in  the  absence  of  any  power  for  that  purpose,  is  entitled 
to  lay  out  the  trust  fund  upon  mortgage.  I  desire  to  be  under- 
stood as  not  giving  any  sanction  to  that  notion.  The  circum- 
stances of  this  case  are  such  as  to  render  it  unnecessary  to  decide 
the  point.  For  assuming  that  an  executor  or  trustee,  acting  in 
the  ordinary  exercise  of  the  discretion  belonging  to  him  in  that 

character,  could  properly  make  such  an  investment  of  the 
*  109    trust  fund  without  any  *  power  expressly  given  to  him  so  to 

do,  it  is  clear  that,  in  making  such  an  investment,  it  is 
his  bounden  duty  to  have  regard  to  the  rights  and  interests  of  all 
parties  concerned,  and  if  it  appears  that  he  has  made  the  invest- 
ment at  the  instance  and  for  the  benefit  of  one  or  more  of  cestuis 

(a)  3  Atk.  440,  444. 
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que  trusteni^  without  having  regard  to  the  interests  of  the  others, 
and  loss  has  resulted  from  the  investment,  that  is  a  breach  of  trust 
for  which  he  and  his  estate  must  bo  made  responsible.  Now  the 
finding  of  the  Master  in  the  present  case  is:  [His  Lordship 
read  it.] 

In  that  state  of  circumstances,  these  investments  having  been 
made  at  the  instance  and  request  of  the  cestuis  que  trustent  for 
life,  I  take  it  to  be  clear  that  the  act  done  by  the  trustees  was  un- 
warranted, and  amounted  to  a  breach  of  trust  for  which  the 
trustees  were  liable. 

The  trustees,  then,  being  liable  to  replace  those  trust  funds,  the 
next  question  is.  What  is  the  extent  of  liability  which  attaches 
upon  the  cestuis  que  tru%tent  for  life  in   consequence   of  their 
having  induced  the  trustees  to  commit  the  breach  of  trust  ?     Now 
the  cestuiB  que  trusterU  for  life  who  instigated  the  trustees  to  com- 
mit the  breach  of  trust  have  derived  from  that  breach  of  trust  the 
advantage  of  enjoying  the  increased  income  of  the  fund  not  duly 
invested  according  to  the  trust,  and  the  consequence  of  that  is, 
that  the  cestuis  que  trustent  in  remainder  have  a  right  to  have  that 
income  refunded  and  made  good  by  the  cestuia  que  trustent  for 
life.     It  is  trust  money  received  by  them  under  a  breach  of  trust 
to  which  they  were  privy,  and  the  efiect,  I  apprehend,  must  be 
that,  as  the  loss  which  ought  to  fall  on  those  who  instigated  the 
breach  of  trust  has  been  laid  by  the  Court  upon  the  trustees,  the 
trustees  are  entitled  to  stand  in  the  place  of  the  cestuis  que  trust- 
ent in  remainder,  for  the  purpose  of  recovering  against  the 
cestuis  que  trustent  for  life  who  *  instigated  the  breach  of  *  110 
trust,  or  their  estates,  the  benefit  actually  received  by  them 
in  consequence  of  such  breach  of  trust.     It  seems  to  me  to  be 
the  necessary  consequence  of  the   ceatuis  que   trustent  for  life 
having  received  the  income  of  the  trust  fund  unduly  invested,  that 
the  trustees  have  a  right  to  be  indemnified  as  against  the  cestuis 
que  trustent  for  life,  or  their  estates,  to  the  extent  to  which  those 
estates  have  been  benefited  by  the  improper  investment. 

The  decree,  however,  of  the  Vice-Chancellor  goes,  I  think,  a 
little  too  far,  more,  I  think,  in  form  than  in  substance.  The 
decree  declares  that  the  tenants  for  life,  and  their  estates,  and 
their  respective  life-interests  in  the  trust  fund,  are  liable  to  recoup 
the  trustees  the  sum  they  were  ordered  to  pay  in  respect  of  the 
loss  occasioned  by  the  breach  of  trust,  and  it  then  orders  payment 
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of  that  sum  to  the  surviying  trustee  and  the  personal  representa- 
tive of  the  deceased  trustee  by  the  surviying  ceatuis  que  trust  for 
life,  and  the  representative  of  the  deceased  cestuis  que  trust  for  life. 
The  effect  of  the  order  as  worded  might  be  to  throw  upon  each 
of  the  tenants  for  life  the  whole  of  the  amount  to  be  made  good  by 
both  of  them  to  the  trustees,  although  part  or  the  whole  of  such 
amount  may  have  been  received  by  one  of  the  ceBtuis  que  trustent 
for  life  only,  and  the  effect  moreover  of  the  decree  as  worded  is  to 
charge  the  ceatuis  que  truaterU  for  life  or  their  estates  with  the 
whole  sum  the  trustees  have  been  ordered  to  pay,  without  there 
being  any  constat  that  the  amount  received  by  the  trustees  in 
breach  of  their  trust  was  in  fact  ever  paid  over  to  the  cestuis  que 
trustent  for  life  or  either  of  them.  With  the  alterations,  formal 
rather  than  substantial,  necessary  to  meet  these  objections,  the 
decree  will  declare  that  John  Spencer  Raby  the  elder  and 
•  111  the  estate  of  W.  Raby  the  elder  are  respectively,  *  to  the 
extent  of  the  sums  received  by  the  said  J.  S.  Raby  the  elder 
and  W.  Raby  the  elder  respectively  out  of  the  capital,  and  to  the 
further  extent  of  the  sums  received  by  them  respectively  for  or  in 
respect  of  the  interest  on  the  mortgages  on  which  the  trust  funds 
have  been  invested,  liable  to  make  good  to  the  defendant  Roy  lance 
and  the  estate  of  Ridehalgh  the  said  sum  of  1895Z.  58.  8(2.  directed 
by  the  decree  to  be  paid  by  them,  or  so  much  thereof  as  may  be 
paid  by  them ;  and  that  the  life-interest  of  J.  S.  Raby  the  elder  in 
one  moiety  of  the  testator's  residuary  estate  and  what  may  be 
owing  in  respect  of  the  life-interest  of  W.  Raby  the  elder  in  the 
other  moiety  of  the  residuary  estate,  are  respectively  liable  to 
make  good  to  the  defendant  Roylance  and  the  estate  the  amount 
for  which  J.  S.  Raby  the  elder  and  the  estate  of  W.  Raby  the  elder 
are  respectively  declared  to  be  liable. 

Then  there  must  be  an  account  of  the  sums  received  by  the 
tenants  for  life  for  interest  on  the  mortgages. 

As  to  costs,  the  appellant  not  having  succeeded  in  the  substance 
of  the  appeal,  the  alteration  in  the  decision  being  formal  only,  the 
decree  must  remain  unaltered  as  to  the  costs  of  suit,  and  the  appel- 
lant must  pay  the  costs  of  the  appeal. 

The  Lord  Justice  Knight  Bruce  concurred. 
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ASSURANCE  COMPANY. 

THE  UNITED  GUARANTEE  AND  LIFE  ASSURANCE  COM- 
PANY V.  CLELAND. 

1855.    April  17,  18.    Before  the  Lords  Justices. 

Policy  holders  whose  claims  for  payment  were  disputed  by  the  insurance  com- 
pany, deposited  the  policy  as  a  security.  The  depositees  brought  an  action 
in  the  name  of  the  depositors  against  the  company,  and,  pending  the  action, 
sub-mortgaged  the  policy  with  other  securities.  Afterwards  the  depositees 
gave  notice  to  the  sub-mortgagee  to  hold  at  the  disposal  of  a  bank  any 
**  balances  ^  which  might  be  due  from  the  sub-mortgagee  to  the  depositees, 
and  the  bank  at  the  same  time  wrote  a  letter  to  the  sub-mortgagee,  who  sent 
an  answer,  and  both  the  letter  and  the  answer  referred  to  the  policy  moneys 
as  being  part  of  the  balances  mentioned  in  the  notice :  Held,  that  the  notice 
created  a  valid  security  on  the  insurance  money  in  favour  of  the  bank,  being, 
with  the  letters,  sufficiently  definite,  and  the  pendency  of  the  action  not 
creating  any  objection  on  the  ground  of  maintenance.' 

The  attorneys  acting  in  the  prosecution  of  the  action  requested  the  bank,  if  in- 
terested in  the  result  of  the  pending  proceedings,  to  see  that  funds  were  sup- 
plied for  their  prosecution,  stating,  at  the  same  time,  that  similar  applications 
had  been  ineffectually  made  to  the  depositees.  The  bank  took  no  notice  of 
the  application,  and  afterwards  a  purchaser  of  the  equity  of  redemption 
supplied  the  requisite  funds  by  means  of  which  the  insurance  money  was 
recovered:  Held,  by  the  Lord  Justice  Turnsb,  confirming  the  decision 
below,  diasentiente  Lord  Justice  Knioht  BaucB,  that  the  bank  had  not  lost 
their  priority  over  the  purchaser,  and  that  in  order  to  have  produced  this 
result  the  bank  ought  at  least  to  have  been  apprised  of  the  purchase,  and  of 
the  purchaser's  advances. 

Held,  by  both  the  Lords  Justices,  that  the  purchaser  was  entitled  to  be  repaid  all 
the  sums  which  he  had  expended  in  the  action,  and  to  be  pud  his  costs  of  a 
suit  instituted  by  the  bank  disputing  his  title  to  such  repayment. 

Afler  an  award  in  the  action,  the  insurance  company  received  notice  of  an 
assignment  by  the  plaintiffs  of  all  their  property,  together  with  a  demand  by 
the  assignees  for  payment  of  the  money  recovered  in  the  action.  Semble, 
that  they  were  not  entitled  to  file  a  bill  of  interpleader,  as  they  might  safely 
have  paid  the  money  to  the  plaintiff *s  attorneys.' 


*  1  Story  Eq.  Jur.  §  506  a.  To  constitute  an  equitable  assignment,  no  par- 
ticular form  of  words  is  necessary.  Any  order,  writing,  or  act,  which  makes 
an  appropriation  of  a  fund  amounts  to  an  equitable  assignment.  Kerr  Inj.  99; 
3  Lead.  Cas.  in  Eq.  (8d  Am.  ed.)  807  [653]. 

*  Kerr  Inj.  125;  Desborough  t^.  Harris,  5  De  G.,  M.  &  6.  439. 
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This  was  an  appeal  from  an  order  of  Vice-Chancellor  Stuart, 
made  in  two  suits. 

One  was  a  suit  instituted  by  the  Royal  Bank  of  Liverpool,  repre- 
sented by  their  public  officer  Mr.  Myers,  to  enforce  a  charge  upon 
the  proceeds  of  a  policy  effected  by  Messrs.  Cleland  &  Day  with 
the  United  Guarantee  and  Life  Assurance  Company,  to  assure 
them  against  any  loss  which  might  arise  from  defect  of  honesty  in 
Frederick  Savil  Lee,  a  person  who  was  about  to  be  employed  to 
conduct  their  business  at  Liverpool.     The  other  was  an 

•  113    interpleader  suit,  instituted  by  the  *  guarantee  company,  for 

the  purpose  of  determining  the  rights  of  various  parties  in 
the  proceeds  of  the  policy. 

It  appeared,  that  at  the  beginning  of  1850,  the  defendants  Cleland 
&  Day,  who  were  carrying  on  business  at  Boston,  in  America, 
proposed  to  employ  Lee,  and  that  they  then  effected  the  policy  in 
question.  It  was  dated  17th  January,  1850 ;  and  the  company 
thereby  undertook,  to  the  extent  of  2000Z,,  to  make  good  any  loss 
which  might  be  sustained  by  Cleland  &  Day,  in  consequence  of 
the  want  of  integrity  or  fidelity  of  Lee,  in  the  course  of  his  employ- 
ment by  the  firm. 

Before  July,  1850,  Messrs.  Cleland  &  Day  had,  as  they  alleged, 
sustained  a  loss  by  the  dishonesty  of  Lee.  They  were  then 
debtors  to  some  other  merchants  in  America,  Messrs.  Harnden  & 
Co.,  also  carrying  on  business  in  Liverpool,  their  affairs  in  that 
town  being  managed  by  a  Mr.  Baines.  Being  so  indebted,  Cle- 
land &  Day  deposited  the  guarantee  policy  with  Harnden  &  Co.  to 
secure  their  debt,  and  also  gave  a  power  of  attorney  to  Dexter 
Brigham,  one  of  the  partners  in  the  firm  of  Harnden  &  Co.,  to 
receive  the  money  payable  upon  the  policy. 

Notice  of  the  deposit  was  given  to  the  guarantee  company,  who, 
however,  disputed  their  liability  upon  the  policy,  alleging  that  the 
loss  which  had  been  sustained  had  arisen  in  consequence  of 
Cleland  &  Day  having  allowed  Lee  to  conduct  their  business  other- 
wise than  according  to  the  ordinary  course  of  mercantile  dealing. 
Messrs.  Harnden  &  Co.  thereupon  instructed  their  attorneys, 
Messrs.  Atkinson  &  Pilgrim,  to  commence  an  action  upon  the 
policy,  in  the  name  of  Cleland  &  Day,  against  the  guarantee 

*  114    company,  and  deposited  *  the  policy  with  Messrs.  Atkinson 

&  Pilgrim  for  that  purpose. 
On  the  4th  of  October,  1851,  Mr.  Baines,  who  conducted  the 
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business  of  Messrs.  Harnden  &  Go.  at  Liverpool,  wrote  and  sent 
to  Messrs,  Atkinson  &  Pilgrim,  who  then  had  the  policy  in  their 
hands,  a  letter  in  these  terms:  "I  beg  to  inform  you,  that,' by 
virtue  of  the  authority  vested  in  me  by  D.  Brigham,  Esq.,  Jr.,  of 
Boston,  and  Messrs.  Harnden  &  Go.  of  Liverpool,  Boston,  and 
New  York,  I  have  transferred  to  Mr.  George  Peabody  of  this  city 
all  their  interest  in  a  policy  for  2000/.  effected  by,  <fec."  [here  fol- 
lowed a  description  of  the  policy], "and  beg  you  will  hold  the 
policy  for  Mr.  Peabody's  account,  and  pay  over  to  him  its  pro- 
ceeds." 

On  the  10th  October,  1851,  Mr.  Peabody  wrote  'to  Mr,  Baines 
as  follows :  "  You  will  be  good  enough  to  write  to  Mr.  Brigham 
and  Messrs.  Harnden  &  Go.  by  to-morrow's  steamer,  requesting 
them  to  send  me  by  return  mail  the  confirmation  of  your  letter  to 
me  of  the  4th,  respecting  the  transfer  of  the  2000Z.  guarantee 
policy.  They  will  be  able  to  judge  whether  any  thing  more  is  nec- 
essary to  render  my  title  to  it  perfectly  secure,  and  I  rely  upon  you 
and  themselves  seeing  that  what  is  requisite  for  this  purpose  is 
done." 

On  the  16th  October,  1861,  Mr.  Baines  wrote  an  order,  ad- 
dressed to  Mr.  Peabody,  in  these  terms:  "  Dear  Sir,  —  You  will 
please  to  hold  at  the  disposal  of  the  Royal  Bank  of  Liverpool  any 
balances  which  may  be  due  to  us  on  our  account  with  you,  and 
oblige,  dear  sir,  yours  respectively,  per  proc.  Harnden  &  Co. 
J.  Baines." 

This  order  was  given  to  the  bank,  and  sent  by  them  *  to   *  115 
Peabody,  in  a  letter  addressed  to  him  by  the  manager  of 
the  bank,  as  follows :  — 

"  Dear  Sir,  —  Annexed  I  beg  to  hand  you  an  order  from  Messrs. 
Harnden  &  Go.  to  hold  at  our  disposal  any  balances  which  may  be 
due  to  them,  and  you  will  oblige  by  informing  us  what  will  be  the 
probable  amount." 

On  the  same  day  Mr.  Baines  wrote  to  Mr.  Peabody  as  follows  : 
"  We  have  to-day  given  the  Royal  Bank  an  order  on  you  for  any 
balance  which  may  be  due  to  us  in  the  winding  up  of  our  present 
accounts,  which  we  shall  feel  obliged  if  you  will  confirm.  We 
are,  dear  sir,  yours,  &c.  You  will  on  receipt  of  claim  from  guar- 
antee company  have  that  amount,  say  15002.  to  2000Z.,  to  our 
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credit,  besides  the  margin  in  the  Grand  Junction  bonds  of  about 
800?.  to  lOOOZ." 

On  the  16th  of  October,  1851,  Mr.  Peabody  wrote  to  the  bank 
as  follows :  "  I  have  received  your  favour  dated  yesterday,  enclos- 
ing an  order  from  Messrs.  Harnden  &  Co.,  to  hold  at  the  disposal 
of  your  institution  any  balances  which  may  be  due  to  them  on 
their  account  with  me.  I  will  comply  strictly  with  the  order,  but 
it  is  impossible  for  me  at  present  to  tell  you  the  probable  amount, 
and  I  must  refer  you  to  Mr.  Baines  on  the  subject.  The  amount 
will  mainly  depend  on  a  claim  on  a  guarantee  company,  and  the 
value  of  4000/.  Grand  Junction  Railroad  bonds." 

On  the  24th  of  March,  1852,  Mr.  Peabody  wrote  to  Messrs* 
Harnden  &  Co.  as  follows :  "  On  18th  February  your  Mr.  Brigham 
wrote  us,  requesting  a  postponement  of  the  sale  of  the  Grand 
Junction  bonds,  as  the  Royal  Bank  of  Liverpool  would  probably 
pay  the  balance  due  to  us  and  take  charge  of  all  the  secu- 
*116  rities  we  hold.  *We  have  been  expecting  to  hear  from 
the  bank  or  you  on  the  subject.  We  enclose  a  statement 
of  our  account  to  31st  December,  the  amount  due  in  respect  of 
which  is  but  2093Z.  and  interest.  We  have  frequently  offered  the 
bonds  at  90,  but  lately  effected  no  sale.  If  the  bank  chooses  to 
pay  the  above  amount  on  Friday  next,  we  will  give  them  an  order 
for  4000Z.  Grand  Junction  bonds,  and  transfer  to  them  the  claim 
on  the  security  in  the  hands  of  Messrs.  Atkinson  &  Pilgrim." 

Messrs.  Atkinson  &  Pilgrim  at  this  time  knew  that  there  was 
a  charge  on  the  policy  in  favour  of  the  bank,  although  they  did 
not  know  the  nature  or  extent  of  it. 

In  the  mean  time  the  guarantee  company  had  filed  their  bill 
against  Cleland  &  Day,  insisting  that  the  loss  had  been  sustained 
by  Lee's  being  employed  otherwise  than  in  the  regular  course  of 
business. 

On  this  bill  the  company  obtained  fhe  common  injunction,  for 
default  of  an  answer  being  put  in  by  the  defendants  Cleland  & 
Day.  Considerable  delay  occurred  before  their  answer  could  be 
obtained,  and  on  the  25th  of  November,  1852,  Messrs.  Atkinson 
&  Pilgrim  wrote  to  the  Royal  Bank  as  follows:  ''Mr.  James 
Baines  having  informed  us,  in  reply  to  our  inquiries,  that  you  are 
interested  in  the  money  to  be  recovered  under  the  policy  of  the 
Guarantee  and  Life  Assurance  Company  for  2000Z.  in  favour  of 
Messrs.  Cleland  &  Day,  of  Boston,  U.  S.,  and  which  they  trans- 
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ferred  to  Mr.  Dexter  Brigham,  of  the  firm  of  Harnden  &  Co.,  and 
as  to  which  an  action  at  law  and  a  suit  in  equity  are  now  pending, 
we  think  it  right  to  apprise  you  that  we  wrote  Mr.  Baines  on  the 
20th  August  last,  in  reply  to  his  of  the  18th  of  that  month,  inform- 
ing him  of  the  position  of  the  pending  proceedings,  and 
that  it  was  necessary  we  *  should  be  supplied  with  200/.  to  *  117 
cover  disbursements  already  made  and  those  about  to  be 
made,  and  we  presume  that  he  made  you  acquainted  with  the  con- 
tents of  our  letter.  We  have  written  him  several  times  since,  and 
on  the  26th  ultimo  he  wrote  us  that  he  should  on  the  morrow 
see  Mr.  Chaffers,  (a)  when  he  would  report  to  us  what  had  tran- 
spired, since  which  time  Mr.  Baines  has  made  no  allusion  to  the 
subject,  although  he  has  written  us  on  other  points.  In  our  letter 
to  Mr.  Baines  of  the- 20th  October  last,  we  mentioned  that  we  had 
written  to  Messrs.  Harnden  &  Co.  on  the  4th  June  last  as  to  tlie 
necessity  of  supplying  us  with  funds  to  carry  on  the  proceedings, 
to  which  we  have  received  no  reply.  If  you  have  an  interest  in 
the  result  of  the  proceedings  now  pending  for  recovering  the  2000Z. 
we  advise  you  to  exercise  whatever  influence  you  possess  in  getting 
the  answer  of  Messrs.  Cleland  &  Day  to  the  bill  in  Chancery  put 
in  as  soon  as  possible,  and  to  see  that  we  are  supplied  with  funds ; 
for,  besides  the  difficulty  we  encounter  in  getting  an  extension  of 
time  to  put  in  the  answer,  the  fact  of  its  being  so  long  delayed 
impresses  our  opponents  with  a  belief  that  we  have  a  bad  case, 
whereas  we  are  confidently  advised  by  counsel  that  there  is  every 
probability  of  tlie  action  against  the  guarantee  company  being 
successful.  The  answer  was  sent  to  Boston  so  long  ago  as  the 
4th  of  June,  and  ought  to  have  been  sworn  and  returned  to  us 
long  since." 

This  letter  was  not  answered,  and  on  the  7th  of  December,  1852, 
Messrs.  Atkinson  &  Pilgrim  wrote  again  to  the  bank  as  follows : 
"  Gentlemen,  —  We  wrote  you  on  the  25th  ult.  respecting  the  pro- 
ceedings which  are  now  pending  and  being  conducted  by  us  to 
recover  the  amount  of  a  guarantee  policy  which  had  been 
transferred  *  by  Messrs.  Cleland  &  Day,  of  Boston,  U.  S.,  *  118 
to  Mr.  Dexter  Brigham,  on  behalf  of  the  firm  of  Harnden 
A  Co.,  and  we  hoped  to  have  been  favoured  with  a  reply  before 
this  time.  We  shall  feel  obliged  by  an  early  communication  from 
you  on  the  subject." 

(a)  This  gentleman  was  the  manager  of  the  banking  company. 
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This  letter  also  remained  unanswered. 

The  answer  was  at  length  put  in,  and,  the  injunction  being  dis- 
solved, the  action  at  law  proceeded,  and  a  verdict  was  given  for 
the  plaintiflF  oh  the  23d  December,  1853,  subject  to  a  reference  as 
to  the  sum  to  be  paid  by  the  defendants. 

On  the  12th  January,  1864,  the  arbitrator  made  his  award,  fix- 
ing 2250/.  as  the  amount  to  be  recovered  under  the  verdict,  and  it 
was  this  sum  which  was  the  subject  of  dispute  in  these  suits. 

The  case  made  in  Myers's  bill  on  the  part  of  the  bank  was  that 
Hamden  &  Co.,  being  indebted  to  the  defendant  George  Peabody, 
charged  the  sum  due  from  them  to  him  upon  their  interest  in  the 
policy  of  guarantee.  That  having  made  this  charge  in  favour  of 
Peabody  they  then  became  debtors  to  the  bank  and  charged  the 
balance  which  might  be  due  to  them  from  Peieibody  with  the  debt 
due  from  them  to  the  bank,  and  the  claim  made  by  the  bill  rested 
upon  the  latter  charge. 

Tlie  case  made  against  the  bill  was  this.  It  was  said,  in  the 
first  place,  that  the  charge  in  favour  of  the  bank  did  not  include 
the  proceeds  of  the  policy  which  Peabody  might  receive  from  the 
guarantee  company ;  and,  secondly,  that  if  the  bank  had  any  lien 
they  had  lost  it,  for  this  reason,  that  when  applied  to  by  Atkinson 
&  Pilgrim  to  make  them  advances  for  carrying  on  the 
*119  action,  they  refused  or*  neglected  to  make  any  such  ad- 
vances. It  appeared  that  Messrs.  Harnden  &  Co.,  by  an 
instrument  dated  12th  November,  1862,  assigned  all  their  property, 
including  their  interest  in  the  policy,  to  trustees  for  their  creditors, 
and  that  the  trustees  sold  the  policy  to  Charles  S.  Brown  of  Boston, 
one  of  the  defendants,  who  gave  notice  of  the  assignment  by  a 
letter  written  immediately  afterwards,  which  reached  Atkinson  & 
Pilgrim  in  December,  1852,  they  having  then  the  policy  in  their 
hands.  It  further  appeared  that  Brown  had  incurred  expenses  by 
making  advances  to  Atkinson  &  Pilgrim  for  the  action,  consid- 
erably exceeding  the  taxed  costs  recovered  against  the  guarantee 
company,  and  this  was  claimed  as  a  first  charge  upon  the  fund 
recovered. 

The  case  in  the  interpleader  suit  was,  that  on  the  28th  January, 
1854,  after  the  verdict  and  award,  Messrs.  Atkinson  &  Pilgrim 
wrote  a  letter  to  the  solicitor  of  the  United  Guarantee  Company, 
in  which  they  expressed  themselves  thus :  "  We  shall  be  ready  to 
receive  the  amount  of  damages  named  as  soon  as  your  clients  are 
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prepared  to  pay  same,  and  to  give  our  receipt  as  the  plaintiffs' 
attorneys,  which  is  all  your  clients  can  claim,  and  will  be  a  per- 
fect discharge  to  them.  The  creditors  of  Messrs.  Cleland  &  Day 
have  no  claim  on  the  policy  whatever."  That  on  the  80th  Janu- 
ary, 1854,  the  guarantee  company  were  served  with  a  notice 
signed  by  the  defendant  James  Scott,  stating,  that  by  a  deed  dated 
the  4th  December,  1850,  Cleland  &  Day  had  assigned  all  their 
property  to  James  Scott  and  Dexter  Brigham,  as  trustees  for 
their  creditors,  and  requiring  the  money  recovered  in  the  action 
to  be  paid  to  Scott.  On  these  grounds  the  guarantee  company 
filed  their  bill,  praying  that  the  defendants  Cleland  &  Day,  Scott 
&  Brigham,  might  interplead. 

*  Upon  the  hearing  of  the  two  causes  the  Vice-Chan-  *  120 
cellor  was  of  opinion  that  Brown  was  entitled  to  the  extra 
costs  incurred  by  him  in  the  action  against  the  United  Guarantee 
Company,  but  his  Honor  thought  that  Brown  had  no  further  right 
or  interest,  and  that,  subject  to  the  payment  of  those  costs,  the 
bank  was  entitled  to  the  proceeds  of  the  policy.  The  Yice-Chan- 
cellor  was  also  of  opinion  that  the  costs  of  all  parties  to  these 
suits  ought  to  be  paid  by  Brown,  and  the  decree  which  he  made 
accordingly  was,  that  an  inquiry  should  be  made  whether  any  and 
what  sum  was  due  to  Brown  for  the  costs  of  the  action  beyond  the 
taxed  costs  recovered  against  the  guarantee  company;  that  the 
costs  of  Myers,  of  the  guarantee  company,  and  of  Peabody  in 
both  of  these  suits  should  be  taxed;  and  their  directions  were 
given,  the  effect  of  which  was  that  these  costs  should  be  paid  out 
of  the  sum  of  2250Z.,  and  that  fund  was  to  be  indemnified  by 
Brown,  after  deducting  what  the  latter  was  entitled  to  receive 
under  the  first  inquiry  respecting  the  costs  of  the  action. 

The  directions  in  the  decree  were  somewhat  complex,  but  the 
above  was  the  result. 

From  this  decree  Mr.  Brown  and  Messrs.  Cleland  &  Day  ap- 
pealed. 

Mr.  MalinSy  Mr.  Cowling^  and  Mr.  Hetherington^  in  support  of 
the  appeal.  —  First,  there  was  no  assignment  of  the  policy,  or  the 
money  secured  by  it  to  the  Bank  of  Liverpool,  for  there  was  no 
reference  to  this  particular  credit,  nor  notice  to  the  trustees. 
PawleB  V.  Innes,  (a)   Rodick  v.  Q-andeU.  (6)     The  only  refer- 

(o)  U  M.  &  W.  10.  (6)  1  De  G.,  M.  &  G.  768. 

[98] 


♦  120  CASES  IN  CHANCERY. 

*  121   ence  is  to  "  any  balances  which  may  be  *  due."    This 

does  not  sufficiently  designate  the  policies.  To  create  an 
equitable  mortgage  or  lien  there  must  be  either  a  writing  distinctly 
creating  a  security  or  a  deposit.  Here  there  is  neither.  But  in 
the  next  place  if  the  bank  ever  had  priority  over  Mr.  Brown  or 
those  through  whom  he  claims,  they  have  lost  it.  For  when  ap- 
plied to  in  1852,  and  invited  to  say  whether  they  had  an  interest 
in  the  policy  or  not,  they  made  no  communication.  While  there 
was  only  expense  to  be  incurred,  they  said  nothing,  but  when  the 
fund  was  recovered,  they  for  the  first  time  made  their  claim. 

[The  Lord  Justice  Knight  Bruce.  —  Do  you  put  the  case  on 
the  ground  on  which  Prendergast  v.  Turton  (a)  was  decided  by 
Lord  Lyndhurst  ?] 

We  submit  that  the  same  principle  applies  here,  and  that  the 
circumstance  of  the  property  there  having  been  a  mine  was  acci- 
dental and  not  essential. 

[The  Lord  Justice  Knight  Bruce.  —  In  Norway  v.  Rinve  (6) 
Lord  Eldon  said :  ^'  There  are  persons  who  will  stand  by ;  see  the 
expenditure  incurred;  if  it  turns  out  profitable,  set  up  their 
claim :  if  otherwise,  have  nothing  to  do  with  it.  It  deserves  great 
consideration  whether  the  Court  would  interpose  even  by  decree, 
much  less  on  motion."] 

Another  objection  to  the  claim  of  Mr.  Brown  is  that  it  arises 
from  an  assignment  of  the  benefit  of  a  pending  action,  and  is, 
consequently,  bad  on  the  ground  of  champerty  or  maintenance. 

Mr.  Bacon  and  Mr.  Cairns^  for  the  Royal  Bank  of  Liverpool. 
—  The  letters  constitute  a  sufficiently  distinct  agreement 

*  122   for  a  lien  for  the  purposes  of  which  no  formal  *  language  is 

requisite,  so  that  the  intention  is  apparent. 

[The  Lord  Justice  Turner.  — Is  such  an  assignment  of  what  is 
to  be  recovered  in  a  pending  action  legal  ?] 

(a)  1  T.  &  C.  C.  C.  98 ;  and  18  Law  J.  N.  S.,  Cb.  268 ;  S.  C.  on  appeal. 
(6)  19  Yes.  144,  169. 
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It  has  never  been  held  to  be  otherwise,  nor  could  it  be,  con- 
sistently with  the  ordinary  transactions  of  life.  It  can  never  be 
laid  down,  that  because  a  debtor's  property  is  the  subject  of  liti- 
gation, he  can  give  no  security  upon  it.  Prosser  v.  JEdmandSj  (a) 
Sarrington  v.  Long^  (li)  Hartley  v.  RvsBelly  (js)  Hunter  v.  Ban- 
iel.  (e2)  Cannot  the  holder  of  a  bill  of  exchange  give  a  lien  upon 
it  or  deal  with  it  in  any  way,  because  the  acceptor  refuses  to 
pay? 

As  to  tlie  omission  to  contribute  to  the  expenses  of  the  action, 
could  a  puisne  incumbrancer  on  real  estate  say  to  the  first  mortgar 
gee,  you  must  bring  ejectment  or  I  will,  and  you  shall  lose  your 
security  ?  Prendergast  v.  Turtan  was  the  case  of  a  mine,  which 
has  always  been  held  to  differ  from  other  property.  Moreover, 
there  had  been  neglect  and  default  there  in  the  fulfilment  of  a 
clear  duty.  The  defaulter  sought  relief  in  equity  against  the 
consequences  of  his  default,  and  in  the  case  of  precarious  prop- 
erty like  a  mine  the  Court  held  him  not  entitled  to  be  so  relieved. 
A  mortgagee  has  no  duty  imposed  upon  him  of  recovering  the 
subject  of  the  security.  He  may  say  to  the  puisne  incumbrancer, 
^^  I  will  not  contribute  to  the  expense  of  the  proceeding,  but  if  it 
succeeds,  I  am  entitled  to  the  benefit  of  it."  Moreover,  in  this 
case  Brown  gave  no  notice  of  his  interest.  The  bank  did  not 
know  that  he  was  finding  funds,  nor,  consequently,  that  any  equity 
against  them  was  intended  to  be  founded  on  that  circumstance. 
They  did  not  know  of  any  puisne  mortgagee. 

*  As  to  the  interpleader  suit,  this  was  not  a  case  for  inter-  *  123 
pleader,  and  the  company  ought  to  pay  the  costs  of  it. 

[The  Lord  Justice  Knight  Bruce.  —  Can  a  debtor,  against 
whom  judgment  has  been  recovered  at  law,  file  a  bill  of  inter- 
pleader on  the  ground  of  equitable  claims  upon  it  ?  ] 

It  has  never  been  so  held.  The  rule  is,  that  the  plaintiff's 
attorneys  can  give  a  good  discharge  for  what  is  recovered  in  an 
action. 

Mr,  Smythe^  for  Scott.  —  The  costs  of  an  interpleader  suit  do  not 

(a)  1  T.  &  C.  499.  (c)  2  Sim.  &  St.  244. 

(&)  2  Myl.  &  E.  690.  (d)  4  Hare»  420. 
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necessarily  follow  the  result  of  the  suit,  but  are  in  the  discretion 
of  the  Court.     Cowtan  v.  Williams^  (a)  Mewc  v.  Bell,  (b) 

Mr.  Freelingj  for  the  guarantee  company.  —  He  contended  that 
the  interpleader  suit  was  properly  instituted,  and  that  it  could  not 
at  all  events  be  objected  to  when  the  parties  had  taken  advantage 
of  it  for  the  decision  of  their  rights.  The  decree  was  therefore 
right  in  giving  the  plaintiffs  in  that  suit  their  costs.  He  referred 
to  Hamilton  v.  Marks,  (c) 

The  Lord  Justice  Turner,  after  stating  the  facts  of  the  case 
nearly  in  the  words  of  the  statement  above  given,  said :  I  think 
that  no  doubt  arises  as  to  the  validity  of  the  security  upon  the 
policy  in  favour  of  Harnden  &  Co. 

The  first  question  will  be,  whether  a  good  charge  upon  it  was 
created  in  favour  of  Peabody.  In  my  opinion  there  was.  [His 
Lordship  referred  to  the  letter  of  the  4th  of  October, 
*  124  1851.]  This,  therefore,  was  a  *  plain  direction  to  the  hold- 
ers of  the  policy  to  pay  the  proceeds  to  Peabody.  But  then 
it  was  put  in  a  very  ingenious  argument  by  Mr.  Cowling^  that  Pea- 
body did  not  accept  the  charge  upon  the  policy,  having  other 
securities  upon  American  bonds  more  than  sufi&cient  to  cover  his 
debt.  It  was  said  that,  in  a  letter  written  on  the  10th  October, 
1851,  Peabody  required  confirmation  from  Harnden  &  Co.  for  the 
charge  made  by  Baines;  and  that  in  all  the  subsequent  corre- 
spondence Peabody  referred  to  the  security  on  the  American  bonds, 
but  took  no  notice  of  the  policy.  But  I  find  that  in  a  letter  of  the 
24th  March,  1852,  he  refers  to  the  policy  as  an  existing  security. 
I  think  it  clear,  therefore,  that  he  had  accepted  the  charge  upon 
the  policy  created  by  Baines's  letter,  and  have  no  doubt  that  a 
good  charge  was  created  by  Harnden  &  Co.  in  favour  of  Peabody. 

The  next  question  is,  whether  there  was  a  valid  charge  in  favour 
of  the  bank  upon  the  balance  in  Peabody's  account ;  and,  if  so, 
whether  this  charge  included  the  policy.  I  am  of  opinion  that 
there  was  such  a  charge,  and  that  it  included  the  policy.  [His 
Lordship  read  the  letter  of  the  15th  October,  1851.]  This  was 
accompanied  by  a  letter  from  the  manager  of  the  bank  to  Peabody, 
requesting  to  know  the  probable  amount  of  the  balance.     The  ex- 

■ 

(a)  9  Ves.  107.        (6)  1  Hare,  78,  98.        (c)  6  De  G.  &  Sim.  638. 
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pression  "  any  balances  which  may  be  due  to  us  on  your  account "  is 
certainly  an  equivocal  expression,  and  does  not  clearly  relate  to  the 
proceeds  of  the  policy  ;  but  by  another  letter  of  Baines  to  Peabody 
of  the  same  date,  which  is  stated  in  Peabody 's  answer,  Baines  ex- 
pressed himself  more  distinctly*  upon  the  subject  of  the  property  to 
which  the  charge  applied.  [His  Lordship  read  it.]  And  in  Pea- 
body's  answer  to  the  bank,  dated  15th  October,  1861,  he  says  that 
the  amount  of  the  balance  would  mainly  depend  on  a  claim  upon  a 
guarantee  company  and  the  value  of  4000Z.  Grand  Junction 
Railway  *  bonds.  These  letters  amount  to  a  direction  by  a  *  125 
debtor  that,  subject  to  his  charge,  his  creditor  is  to  hold  the 
fund  upon  which  his  debt  is  secured  to  the  credit  of  a  third  person, 
and  an  agreement  by  the  creditor  so  to  hold  it.  At  the  same 
time  Atkinson  &  Pilgrim,  the  actual  holders  of  the  security,  had 
notice  of  the  charge,  though  not  of  the  nature  or  extent  of  it.  I 
conclude,  therefore,  that  a  good  charge  was  created  in  favour  of 
the  bank. 

The  question  then  is,  whether  this  lien  has  been  lost.  In  the 
action  upon  the  policy,  Messrs.  Atkinson  &  Pilgrim  were  origi- 
nally instructed  by  Dexter  Brigham,  and  great  expenses  were 
incurred  by  them  in  the  prosecution  of  it,  to  meet  which  they  only 
received  1001.  from  Brigham.  They  wrote  without  success  to 
Harnden  &  Co.  in  America,  and  to  Baines  in  Liverpool,  soliciting 
further  advances  to  carry  on  the  action  and  to  defend  the  suit 
instituted  by  the  guarantee  company,  the  answer  in  which  had 
been  sent  to  America,  but  not  returned.  Under  these  circum- 
stances Messrs.  Atkinson  &  Pilgrim,  on  the  25th  November,  1852, 
wrote  a  letter  to  the  directors  of  the  bank  in  the  following  terms : 
[His  Lordship  read  it.] 

This  letter  was  not  answered.  On  the  7th  of  December,  1852, 
Messrs.  Atkinson  &  Pilgrim  again  wrote  to  the  bank,  requesting  an 
answer  to  their  communication,  and  still  no  answer  was  returned. 
Now  it  is  said  that  this  conduct  on  the  part  of  the  bank  is  itself 
sufficient  to  entitle  Mr.  Brown,  to  whom  the  fund  has  been  as- 
signed by  the  trustees  for  Messrs.  Harnden  &  Co.'s  creditors,  to 
priority  over  the  bank.  Upon  this  point  I  have  the  misfortune  to 
differ  from  my  learned  brother.  I  think  that  this  conduct  is  not 
in  itself  enough  to  postpone  the  right  of  the  bank.  I  think 
that,  to  defeat  the  *  prior  charge  of  the  bank,  it  ought  to  be  *  126 
shown  that  they  had  clear  and  distinct  notice  of  the  inten- 
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tion  of  creating  a  new  charge  if  the  bank  did  not  advance  the 
necessary  funds  for  recovering  the  sum  due  upon  the  policy.  The 
letter  which  has  been  relied  upon  does  not  convey  such  an  inten- 
tion. It  rather  urges  the  bank  to  interfere  with  Hamden  &  Co. 
to  get  in  the  answer  and  supply  the  funds,  than  calls  upon  them 
to  do  any  thing  themselves.  I  think  it  would  be  unsafe  to  hold, 
that  such  a  letter,  written  by  a  mortgagor's  solicitor  to  a  mortga- 
gee, would  operate  to  postpone  his  rights  to  those  of  a  subsequent 
incumbrancer.  I  say  this  with  great  diffidence ;  but  I  am  the  less 
inclined  to  give  to  the  letter,  in  the  present  case,  the  operation 
contended  for,  when  I  find  that  Brown  took  the  assignment  with- 
out making  any  inquiries  as  to  prior  rights. 

But,  on  the  other  hand,  it  is  clear  that  justice  requires  that  the 
bank  should  not  have  the  benefit  of  Brown's  expenditure  without 
indemnifying  him.  I  think,  indeed,  that  the  decree  in  this  respect 
does  not  exceed,  but  falls  short  of,  what  justice  to  that  gentleman 
requires. 

Besides  the  action,  there  was  a  suit  in  equity  against  Cleland  & 
Day  to  restrain  the  proceedings  in  the  action,  and  it  is  probable 
that  money  was  advanced  by  Brown  to  procure  the  answer  to  be 
put  in  by  the  defendants  in  that  suit.  I  think  the  decree  should 
be  extended  so  as  to  cover  the  costs  of  that  suit  as  well  as  those 
of  the  action,  and  that  Brown  is  entitled  to  interest  at  42.  per 
cent  upon  his  advances.  My  opinion  therefore  is,  that  the  bank 
is  entitled  to  priority  over  the  fund,  but  that  they  ought  to 
pay  Brown  his  advances   both  for  the   action   and   suit,  with 

interest. 
*  127  But  there  my  agreement  with  the  Vice-Chancellor  *  stops. 
As  to  the  costs  of  thes^  suits,  I  cannot  concur  in  his  de- 
cision. He  has  been  of  opinion  that  the  costs  of  all  parties  ought 
to  be  paid  by  Brown.  Now  it  was  by  means  of  his  advances  that 
the  fiind  was  realized,  and  I  do  not  think  it  fair  that  all  the  costs 
of  determining  the  title  to  it  should  be  thrown  upon  him.  On  the 
contrary,  I  think  that  the  bank  ought  to  pay  Brown  his  costs : 
first,  because  he  took  the  fund  without  notice  of  the  lien  of  the 
bank ;  and,  secondly,  because  the  bank  never  ofiered,  without  suit, 
to  indemnify  him  in  respect  of  those  advances  which  I  have  held 
he  was  entitled  to  be  repaid.  I  think  also  that  Peabody's  costs 
should  be  paid  by  the  bank ;  since,  under  the  circumstances,  that 
gentleman  became  a  trustee  of  the  fund  for  them.  The  same 
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principle  applies  to  the  costs  of  the  guarantee  company,  who  in 
this  suit  must  be  considered  as  trustees,  since,  whatever  their 
conduct  may  have  been  before,  there  is  nothing  to  impeach  it  as 
far  as  these  proceedings  are  concerned. 

With  respect  to 'the  costs  of  the  interpleader  suit,  I  very  much 
doubt  whether  this  was  properly  a  case  for  interpleader,  since  I 
think  the  money  might  have  been  safely  paid  to  Messrs.  Atkinson 
&  Pilgrim,  as  the  attorneys  in  the  action.  The  money  was,  how- 
ever, paid  into  Court,  and  the  suit  may  be  said  to  have  been 
adopted  by  all  parties,  and  it  is  now  too  late  to  take  that  objection. 
I  think,  therefore,  the  plaintiffs  in  that  suit  should  have  their 
costs.^ 

These  costs  would  primarily  and  under  ordinary  circumstances, 
if  the  interpleader  were  unconnected  with  the  other  suit,  fall  upon 
the  defendant  Scott,  whose  notice,  given,  as  it  has  appeared,  with- 
out sufficient  foundation,  caused  the  suit.  But  the  bank  having 
adopted  the  fund  in  the  interpleader  suit^  these  costs 
should,  I  think,  *  under  the  circumstances,  be  paid  out  *  128 
of  the  fund.  I  think  also  that  Brown,  being  a  party  to 
the  appeal,  and  being,  as  I  consider,  entitled  to  be  indemnified  to 
the  full  extent  I  have  mentioned,  the  appellants'  costs  of  the 
appeal  should  be  paid  out  of  the  fund.  The  other  costs  of  the 
appeal  will  be  costs  in  the  several  suits. 

The  Lord  Justice  Knight  Bruce.  —  In  this  case,  if  my  learned 
brother  had  agreed  wholly  with  the  decree  under  appeal,  its 
affirmance  would  of  course  have  been  the  consequence,  whatever 
my  opinion  may  be  or  might  have  been.  It  happens,  however, 
that  he  agrees  with  the  decree  in  ^art  only,  differing  as  to  the 
residue.  Now  so  far  as  he  differs  from  the  decree  I  agree  with 
him.  But  so  far  as  he  agrees  with  it,  I  respectfully  differ  in  the 
main,  if  not  wholly,  from  him  and  from  the  Vice-Chancellor,  my 
opinion  being  favourable  to  the  title  of  Mr.  Brown,  as  excluding 
or  preferable  to  the  title  or  alleged  title  of  the  Royal  Bank  of 
Liverpool,  if  not  on  the  construction  of  the  documents,  at  least  on 
the  conduct  of  Mr.  Brown  and  on  that  of  the  Royal  Bank  of 
Liverpool.  In  this  state  of  things  we  felt,  or  at  least  I  felt,  some 
doubt  whettier  it  was  not  necessary  that  we  should  ask  the  Lord 

1  Kerr  Inj.  131. 
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Chancellor  to  hear  the  case,  either  with  us  or  alone.  But  we 
have  come  to  the  conclusion  that  in  this  particular  instance,  with- 
out laying  down  any  general  rule,  we  may  with  propriety  dispose 
of  appeal  as  my  learned  brother  proposes,  for  the  reason  already 
given,  that  so  far  as  he  does  not  agree  with  the  decree  I  agree 
with  him  (that  is  to  say,  I  agree  that  the  decree  should  be  altered 
in  the  respects  and  manner  that  he  proposes,  though  I  happen  not 
to  think  as  he  does,  that  it  should  not  be  altered  more),  and  for 
the  reason  also  that  we  agree  together  as  to  the  costs  of  the 
appeal. 


*129        *  PEACOCK  V.   STOCKFORD. 

1855.    April  27.    May  4.    Before  the  Lords  Justices. 

A  teatator  bequeathed  life-interests  in  four  distinct  funds  to  four  nieces  respec- 
tively, and  directed  that  upon  the  decease  of  any  or  either  of  them,  the  prin- 
cipal of  the  fund  to  the  interest  of  which  such  niece  was  entitled  should  be 
held  in  trust  for  the'  benefit  of  all  and  eveiy  the  lawful  children  of  her  or 
them  so  dying,  and  of  the  survivors  or  survivor  of  the  testator^s  other  nieces 
thereinbefore  named  in  equal  shares.  One  of  the  nieces  died  leaving  two 
children,  and  then  another  niece  died  without  having  had  a  child :  Hdd,  upon 
the  construction  of  the  whole  will,  that  the  children  of  the  former  niece  were 
entitled  to  participate  in  the  fund  of  which  the  latter  had  been  tenant  for  life. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Kin- 
DEBSLEY  of  a  question  arising  upon  the  construction  of  a  will, 
another  question  on  which  was  the  subject  of  a  former  appeal, 
reported  ante^  Vol.  III.,  (a)  where  the  material  parts  of  the  will 
are  set  out  and  the  material  facts  to  the  date  of  that  report  are 
stated. 

Since  that  time  another  of  the  testator's  nieces,  Sarah  Stock- 
ford,  had  died  without  having  had  a  child,  and  the  question  now 
was,  who  upon  her  death  became  entitled  to  the  funds,  to  the 
income  of  which  she  had  been  entitled  for  her  life. 

The  Vice-Chancellor  decided  that  these  funds  became  distribu- 
table among  the  children  of  Ann  Burnett  (the  only  surviving  niece 
of  the  testator  who  had  had  any  child),  and  that  the 'children  of 

(a)  Page  73. 
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Ann  Mann  (who  had  died  in  the  lifetime  of  Sarah  Stockford) 
were  not  entitled  to  participate  in  the  fund. 
These  children  appealed  from  the  decision. 

Mr.  Bolt  and  Mr.  CHffard,  in  support  of  the  appeal. 

Mr.  Teed,  Mr.  BaQy,  Mr.  J.  V.  jPrior,  and  Mr.   W.  D.  Evans 
were  for  the  several  respondents. 

Judgment  reserved. 

•The  Lord  Justice  BInioht  Bruce. — The  will  before  us  *180 
in  this  case  must  of  course  be  read  and  construed,  as  it 
would  have  been  inmiediately  after  the  testator'«  death,  and,  in 
doing  so,  a  material  question  seems  to  me  to  be,  whether,  upon  the 
whole  contents  of  the  will  taken  together,  there  is  an  intention 
apparent,  that  if  any  child,  in  existence  at  the  testator's  death,  or 
coming  into  existence  afterwards,  of  any  one  of  the  testator's 
four  nieces,  should  attain  majority,  not  any  portion  of  the  capital 
of  the  funds  the  subject  of  present  consideration  should  fall  into 
the  residue. 

I  think  that  intention  apparent  on  the  instrument.  If  so,  the 
will  must  be  interpreted  accordingly,  —  must  be  interpreted  so  as 
that  if  the  four  nieces  having  successively  died  after  the  testator, 
three  of  the  four  had  died  without  leaving  issue,  and  without  hav- 
ing had  a  child  who  had  lived  to  attain  majority  or  to  marry,  and 
the  other  of  the  nieces  had  died,  the  first  of  the  four,  and  had  left 
children  who  attained  majority,  those  children  would  have  taken 
the  whole  of  the  funds,  nor  do  I  think  the  words  very  difficult  to 
manage. 

The  consequence  necessarily  is,  that  I  must  hold  that,  in  the 
events  which  have  happened,  the  respondents  have  not  the  exclu- 
sive title  which  they  assert,  and  that  the  petition  here  is  well 
founded. 

The  Lord  Justice  Turner. — The  question  in  this  case  arises 
upon  the  will  of  Thomas  Slaughter,  and  it  is  this,  whether  upon  the 
death  of  Sarah  Stockford,  a  legatee  for  life  under  the  will,  the 
children  of  Ann  Mann,  who  predeceased  her,  became  entitled  to 
share  in  the  principal  sum  in  which  she  took   a  life-interest. 
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*  131    Thomas  Slaughter,  the  testator,  *  had  four  nieces,  Sarah 
Stockford,  Elizabeth  Edmonds,  Ann  Mann,  and  Ann  Bur- 
nett. 

[His  Lordship  read  the  material  portions  of  the  will,  which  are 
set  out  ante,  Vol.  III.,  pp.  73,  74.] 

The  testator  died  in  1823,  and  Mary  Slaughter  has  been  long 
dead.  Ann  Mann  died  in  18^2.  She  left  two  children,  and  the 
three  other  nieces  surviving  her,  and  there  were  then  two  children 
(both  of  whom  are  still  living)  of  Ann  Burnett,  one  of  the  nieces ; 
but  there  was  not  then,  nor  has  there  since  been,  any  child  of 
either  of  the  other  two  nieces,  Sarah  Stockford  and  Elizabeth 
Edmonds. 

Upon  the  death  of  Ann  Mann  a  question  arose,  as  to  who  was 
entitled  to  the  principal  sum  in  which  she  took  a  life-interest,  and, 
this  question  having  been  brought  before  us,  we  held  that  that 
principal  sum  belonged  to  the  children  of  Ann  Mann  and  Ann 
Burnett. 

Sarah  Stockford  has  now  died  leaving  no  child,  and  the  question 
before  us  is,  who  is  entitled  to  the  principal  sum,  to  the  income  of 
which  she  was  entitled  for  life.  Vice-Chancellor  Kjndersley  has 
been  of  opinion,  that  this  principal  sum  belong  wholly  to  the 
children  of  Ann  Burnett,  and  the  appeal  is  from  his  decision. 

This  question  differs  entirely  from  that  which  arose  upon  the 
death  of  Ann  Mann.  She  was  survived  by  the  three  other  nieces, 
and  by  the  two  children  of  Ann  Burnett,  and  the  sole  question  we 
had  then  to  determine  was,  whether  the  surviving  nieces,  or  the 
children  of  Ann  Burnett,  were  entitled  to  share  with  the  children 
of  Ann  Mann.  We  held  that  the  children  of  Ann  Burnett 
were  so  entitled ;  but  the  question  now  is,  whether  the 
*132  *  children  of  Ann  Mann,  the  niece  who  did  not  survive 
Sarah  Stockford,  are  entitled  to  share  with  the  children  of 
Ann  Burnett,  the  niece  who  did  survive  her.  The  Vice-Chancellor 
EiNDERSLEY  has  held,  that  the  children  of  Ann  Mann  are  not  so 
entitled,  but  that  the  principal  sum  in  which  Sarah  Stockford  took 
a  life-interest  belongs  wholly  to  the  children  of  Ann  Burnett. 

I  am  sorry  to  differ  from  the  Vice-Chancellor's  conclusion,  but, 
after  repeatedly  considering  this  will,  the  opinion  at  which  I  have 
arrived  is,  that,  even  taking  the  words  "  survivors  or  survivor,"  to 
be  used  in  their  ordinary  sense,  the  children  of  Ann  Mann  are 
entitled  to  share  with  the  children  of  Ann  Burnett  in  this  principal 
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sum.  The  clause  in  the  will  upon  which  this  question  arises  is 
different  from  the  common  and  ordinary  clause  of  survivorship. 
The  trust  is  not  for  the  survivors  or  survivor,  or  for  the  children  of 
the  survivors  or  survivor,  but  for  the  benefit  of  the  child  or 
children  of  her  or  them  so  dying,  and  of  the  survivors  or  survivor. 
We  have  here  to  consider,  therefore,  not  merely  to  whom  do  the 
words  "  the  survivors  or  survivor  "  refer,  but  who  are  meant  by 
the  words  "  the  child  or  children  of  her  or  them  so  dying."  For 
tills  we  must  look  to  the  context.  Now  the  clause  commences 
thus,  "  And  upon  the  decease  of  any  or  either  of  my  said  nieces." 
What  is  the  meaning  of  the  words  "  any  or  either  "  as  here  used  ? 
Do  they  not  import  one  or  more  than  one  ?  It  cannot  be  doubted 
that  they  include  one,  and  I  think  they  as  clearly  include  also 
more  than  one ;  for,  throughout  the  clause,  we  find  the  expression 
"  her  or  them  "  used  as  opposite  to  the  words  "  any  or  either.''  I 
take,  therefore,  the  words  "  any  or  either,''  as  used  in  the  intro- 
duction of  the  clause,  to  have  the  same  meaning  as  the  words 
«  any  one  or  more,"  and,  attributing  this  meaning  to  those  words, 
the  same  meaning  must  of  course  be  ascribed  to  the  words 
"  her  *  or  them  "  as  used  throughout  the  clause,  and  then  *  188 
the  true  reading  of  the  will  is  this,  that,  upon  the  death  of 
any  one  or  more  of  the  nieces,  the  principal  sum  or  sums  shall  be  in 
trust  for  the  child  or  children  of  the  one  or  more  so  dying,  and  of  the 
survivors  or  survivor  of  the  other  nieces.  In  other  words,  upon 
the  death  of  one  of  the  nieces,  the  principal  sum  shall  go  to  the 
children  of  her,  and  of  the  survivors  or  survivor  of  the  nieces,  and 
upon  the  death  of  more  than  one  of  the  nieces,  the  principal  sums 
shall  go  to  the  children  of  them,  and  of  such  survivors  or  survivor. 

This,  in  my  opinion,  is  the  true  construction  of  this  will,  and  it 
is  favoured  by  what  was  pointed  out  during  the  argument,  that, 
upon  the  construction  which  has  been  adopted  by  the  Vice-Chan- 
cellor,  the  principal  sum  given  to  the  surviving  niece  for  life  would 
fall  into  the  residue  if  she  had  no  child,  a  result  which  seems 
hardly  conformable  to  the  intentions  of  this  testator,  who  has  set 
apart  the  whole  of  these  funds  as  a  provision  for  his  nieces  and 
their  children. 

I  think,  therefore,  that  the  order  must  be  varied  so  as  to  include 
the  childi*en  of  Ann  Mann. 
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♦  134  *  LORD  KENSINGTON  v.  BOU  VERIE.i 

1855.    March  28.    April  21,  25.    May  28.    Before  the  Lords  Justices. 

A  tenant  for  life  in  possession  of  settled  estates,  with  power  to  charge  them  with 
a  principal  sum  and  interest  for  his  own  benefit,  exercised  the  power  and 
mortgaged  the  principal  and  interest  thus  charged,  together  with  property 
of  his  own,  for  a  larger  amount  than  that  of  the  charge,  and  kept  down  the 
interest  on  the  whole  mortgage  moneys.  The  rents  and  profits  of  the  settled 
estates  were  insufficient  to  pay  the  interest  of  the  sum  charged  under  the 
power :  Hdd^  after  the  death  of  the  tenant  for  Ufe,  that  his  mortgagees  were 
entitled  to  a  charge  on  the  inheritance  for  the  deficiency.'  Hdd^  also,  that 
in  taking  the  account  of  the  rents  and  profits  received  by  him,  they  ought 
not,  without  special  grounds,  to  be  charged  with  what  he  might  have  received 
but  for  wilful  default.' 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Bolls, 
reported  in  the  19th  volume  of  Mr.  Beavan's  Reports,  (a)  and,  by 
arrangement,  the  decree  came  on  to  be  reheard  at  the  same  time. 

The  bill  was  filed  by  Lord  Kensington  for  the  purpose  of 
redeeming  a  charge  of  20,000Z.  on  the  Kensington  estate,  com- 
prised in  the  settlement  made  on  his  marriage.  The  charge  thus 
sought  to  be  redeemed  was  created  under  a  power  contained  in  the 
settlement. 

At  the  date  of  the  settlement,  the  late  Lord  Kensington  was 
seised  in  fee  of  the  Kensington  estate,  subject  to  a  mortgage  to 
Lord  Braybrooke  and  others,  for  60,000/.,  and  that  sum  of  60,000/. 
was  also  secured  on  the  Lambister  Rectory  and  tithes,  and  other 
estates  belonging  to  the  late  Lord  Kensington. 

By  the  settlement  which  was  dated  the  10th  of  October,  1833, 
the  Kensington  estate  was  settled,  subject  to  the  mortgage  of 
60,000/.  and  interest,  to  the  use  of  the  late  lord  for  life,  with 
remainder  to  the  use  of  the  present  lord  for  life,  with  remainders 
to  the  use  of  his  first  and  other  sons  in  tail,  and  with  an  ultimate 
limitation  to  the  use  of  the  late  Lord  Kensington  in  fee.  The 
settlement    contained    a   power    to    the   late   Lord    Kensington 

(a)  Page  60. 
>  S.  C,  7  H.  L.  Cas.  556. 
*  See  Hill  Trustees  (3d  Am.  ed.),  586,  n.  (1). 

'  See  Sherwin  v.  Shakspear,  5  De  G.,  M.  &  G.  517;  Sugden  Y.  &  P. 
(14th  Eng.  ed.)  645. 
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*  to  charge  the  settled  estates  with  any  sum  not  exceeding    *  135 
20,000/.,  and  interest  not  exceeding  5/.  per  cent  per  annum, 
for  the  use  of  himself,  his  executors,  administrators,  and  assigns, 
and  to  create  a  term  to  secure  the  amount  thus  made  chargeable. 

It  also  contained  the  following  proviso :  "  Provided  always,  and 
it  is  hereby  agreed  and  declared,  between  and  by  the  said  parties 
to  these  presents,  that  in  case  the  said  principal  sum  of  20,000!.  so 
charged  upon  the  hereditaments  and  premises  aforesaid,  or  any 
part  thereof,  shall  not,  at  the  time  of  the  decease  of  the  said 
William  Lord  Kensington,  have  been  raised  by  a  mortgage 
or  mortgages  of  the  said  hereditaments  or  premises  charged 
therewith,  and  comprised  in  the  said  term  of  1500  years  or  other- 
wise upon  the  security  of  the  same  premises,  then,  that  no  further 
or  greater  part  of  the  said  sum  of  20,000!.,  than  as  shall  have  been 
raised  by  such  mortgage  or  mortgages,  or  security  as  aforesaid, 
shall  be  raised  or  paid,  but  that  as  between  the  personal  represent- 
atives of  the  said  William  Lord  Kensington  and  the  person  or 
persons  claiming  under  the  limitations  of  the  said  indenture  of 
release  and  settlement,  of  the  10th  day  of  October,  1833,  subject 
to  the  same  term  of  1500  years,  the  residue  of  the  same  principal 
sum  of  20,000!.  shall  sink  and  not  be  raisable  unless  the  said  Wil- 
liam Lord  Kensington  shall,  by  any  writing  under  his  hand,  or  by 
his  will  and  testament,  or  any  codicil  or  codicils  thereto,  otherwise 
expressly  direct." 

By  an  indenture  dated  the  4th  day  of  February,  1835,  and  made 
between  the  late  Lord  Kensington  of  the  one  part,  and  Henry 
Whittaker  of  the  other  part.  Lord  Kensington  exercised  the  power 
by  charging  the  settled  estates  with  20,000/.  and  interest  at  51.  per 
cent  per  annum,  and  appointed  the  estate  to  Henry  Whit- 
taker for  *  a  term  of  1500  years,  upon  trust  for  raising  the  *  136 
sum  charged  in  such  manner  as  the  late  Lord  Kensington 
should  direct. 

By  a  deed  dated  the  5th  of  February,  1835,  the  late  Lord  Ken- 
sington assigned  the  20,000!.  and  interest,  charged  by  the  inden- 
ture of  the  4th  of  February,  1835,  and  Whittaker  assigned  the 
1500  years'  term  created  by  that  indenture,  and  the  late  Lord  Ken- 
sington also  conveyed  the  Lambister  Rectory  and  tithes,  to  Fred- 
erick W.  Roke  by  way  of  mortgage  for  ^curing  the  sum  of  5500/., 
and  by  another  deed  dated  the  24th  of  June,  1835,  the  late  Lord 
Kensington  charged  the  premises  comprised  in  the  deed  of  the  5th 
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of  February,  1835,  with  the  further  sum  of  2500/.  in  favour  of 
Koke. 

A  further  assignment  of  the  20,000/.  and  interest,  and  the  1500 
years'  term,  was  afterwards  made  by  a  deed  dated  the  9th  of  Sep- 
tember, 1836,  made  by  the  late  Lord  Kensington  and  Henry  Whit- 
taker  to  Henry  Luard  and  William  Gunston,  by  way  of  mortgage 
for  securing  the  sum  of  1000/.  and  interest,  and  by  a  subsequent 
deed  dated  the  25th  of  July,  1837,  the  late  Lord  Kensington 
charged  the  20,000/.  and  interest,  and  other  property  to  which  he 
was  entitled,  with  the  sum  of  5277/.  65.  2d.  in  favour  of  Henry 
Whittaker  the  trustee  and  Joseph  Tatham. 

By  three  several  deeds,  dated  the  12th,  14th,  and  30th  of  April, 
1838,  the  several  sums  secured  by  the  three  last-mentioned  indent- 
ures, and  all  the  securities  for  the  same,  were  assigned  to  Lord 
Braybrooke  and  others,  the  mortgagees,  for  60,000/.,  who  thus 
became  entitled  to  the  sum  of  14,277/.  6«.  2d.  charged  upon  the 

20,000/.  and  interest. 
*  137  *  The  late  Lord  Kensington  afterwards  by  a  deed,  dated 
the  27th  of  January,  1842,  assigned  the  20,000/.  and 
interest,  and  the  benefit  in  equity  of  the  1500  years'  term  created 
for  securing  the  same,  with  other  property  belonging  to  him,  to 
the  defendants  Edward  Bouverie,  the  Bishop  of  Bath  and  Wells, 
and  Philip  Pleydell  Bouverie,  by  way  of  mortgage  for  securing  to 
them  the  sum  of  24,500/.  and  interest,  subject  as  to  the  20,000/. 
and  interest,  and  to  the  prior  charges  thereon  for  the  sum  of 
14,277/.  6».  2d, ;  and  the  proviso  for  quiet  enjoyment  until  default, 
which  was  contained  in  this  deed,  extended  to  the  quiet  enjoyment 
by  the  late  Lord  Kensington  of  the  interest  on  the  20,000/. 

A  general  arrangement  of  the  affairs  of  the  late  Lord  Kensing- 
ton appeared  to  have  been  at  this  time  made.  By  other  deeds, 
dated  the  same  27th  of  January,  1842,  his  other  estates  were 
mortgaged  as  to  part  in  favour  of  P.  P.  Bouverie  and  Charles  Ten- 
nant,  for  securing  the  sum  of  82,500/.,  and  as  to  other  part  in 
favour  of  Frederick  William  Roke,  for  securing  the  sum  of  30,000/. 
The  several  properties  comprised  in  the  several  deeds  of  the  27th 
of  January,  1842,  were  respectively  made  liable  for  the  sums 
secured  by  the  other  deeds  of  even  date ;  and  by  a  further  deed, 
dated  the  same  27th  of  January,  1842,  the  late  Lord  Kensington, 
and  all  the  mortgagees,  concurred  in  appointing  Richard  Harri- 
son to  be  the  receiver  of  the  rents  of  the  estates  comprised  in  the 
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several  mortgages,  with  directions  to  apply  the  rents  according  to 
the  rights  of  the  several  mortgagees. 

The  late  Lord  Kensington  died  on  the  10th  of  August,  1852. 
The  bill  in  this  suit  was  filed  by  the  present  Lord  Kensington,  to 
redeem  the  equity  of  redemption  in  the  settled  estate,  subject  to 
the  first  mortgage  (which  the  mortgagees  were  willing  to 
permit  to  remain  undisturbed).  ♦  The  decree,  which  was  *  188 
now  reheard,  was  pronounced  on  the  1st  of  March,  1854. 
It  was  prefaced  by  a  statement,  that  the  mortgagees  for  60,000Z.  at 
the  bar,  by  their  counsel,  consented  not  to  be  redeemed,  and  to 
allow  that  sum  to  remain  a  charge  upon  the  property,  and  it  di- 
rected an  account  and  inquiry  as  to  what  was  due,  and  to  whom, 
for  principal  and  interest  upon  the  20,000Z.  charged  under  the 
power  and  for  costs,  and  it  then  proceeded  in  the  usual  terms  of  a 
decree  for  redemption. 

Under  this  decree  the  chief  clerk  had  taken  an  account  of  the 
interest  on  the  20,000Z.,  only  from  the  death  of  the  late  Lord 
Kensington,  who  had  remained  in  possession  till  his  decease.  The 
rents  and  profits  were  found  to  be  sufficient  to  keep  down  the 
interest  on  the  60,000Z.,  but  not  to  pay  the  51.  per  cent  on 
the  20,000/.  also,  and  the  case  then  came  before  the  Master  of  the 
Rolls  upon  an  adjourned  summons,  with  a  view  to  obtain  an 
inquiry  as  to  the  excess  of  interest  of  the  20,000/.  over  the  bal- 
ance of  rents  and  profits,  after  payment  of  interest  on  the  60,000/. 
during  the  life  of  the  late  lord,  and  to  have  that  excess  charged 
on  the  inheritance  as  part  of  the  mortgage  security  given  to  the 
appellants. 

The  Master  of  the  Rolls  refused  the  account  and  inquiry  thus 
sought,  expressing  an  opinion,  that  the  death  of  the  tenant  for  life 
had  concluded  all  account  of  the  rents  and  profits  of  this  estate 
received  by  him,  as  between  him  and  the  persons  entitled  to  that 
estate  in  remainder  on  both  sides.  His  Honor  was  of  opinion,  (a) 
that  if  the  interest  had  been  allowed  to  run  into  arrear,  the  present 
Lord  Kensington,  who  (in  that  event,  and  if  the  defendants  the 
mortgagees  had  not  taken  possession)  might  have  obtained  a 
receiver,  could  not  now  ask  for  any  account  of  the  rents 
received  by  the  late  Lord  Kensington,  *  or  go  against  his  *  139 
assets  for  that  purpose,  and  also,  that  in  like  manner  no 

(a)  See  19  Beav.  65. 
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person  claiming  under  the  late  Lord  Kensington  could  now  come 
forward  and  ask  for  such  an  account,  for  the  purpose  of  showing 
that  the  rents  of  the  mortgaged  estate  were  insufficient  for  the 
purpose  of  keeping  down  the  interest  on  the  charge,  and  of  requir- 
ing that  such  deficiency  of  rent  should  constitute  a  charge  on  the 
estate  against  the  person  entitled  to  it  in  remainder.  But  his 
Honor  was  further  of  opinion,  that  under  the  terms  pf  tlie  decree, 
it  was  not  open  to  the  defendants  to  raise  this  question,  and  that 
a  special  inquiry  and  account  ought  to  have  been  directed  by  the 
decree,  had  it  been  the  intention  of  the  Court  to  institute  such  an 
inquiry,  (a) 

Mr.  Uoyd  and  Mr.  Shapter,  for  the  mortgagees.  — ;The  power 
contained  in  the  settlement,  in  terms,  authorized  the  interest  to  be 
charged  with  the  principal  for  the  use  of  the  late  Lord  Kensington, 
his  executors,  administrators,  and  assigns,  and  the  term  was  to  be 
created  for  the  purpose  of  raising  the  principal  and  interest. 
Upon  the  true  construction  of  the  settlement  the  late  lord  had,  as 
against  the  parties  entitled  in  remainder,  a  right  to  charge  the 
estate  with  the  20,000Z.,  and  the  interest  upon  it,  from  the  date  of 
the  charge.  He  exercised  that  power  by  charging  the  settled 
property  with  the  principal  and  interest,  and  so  far  as  the  interest 
has  not  been  paid  it  remains  a  charge.  As  tenant  for  life  Lord 
Kensington  was  bound,  it  is  true,  to  keep  down  the  interest  on 
the  charge  so  far  as  the  rents  and  profits  extended,  but  no  further, 
and  to  that  extent  and  no  further  can  the  interest  be  considered 
as  having  been  paid.    The  Master  of  the  Rolls  considered  that 

Lord  Kensington  had  paid  in  fact  the  interest  on  the 
*  140    charge.    This,  however,  we  submit  was  not  the  case.     *  All 

that  he  did  was  to  pay  the  interest  on  his  own  mortgage. 
But  if  he  had  done  so  it  would  make  no  difierence,  for  a  tenant 
for  life  paying  a  charge  on  the  inheritance  is  not  presumed .  to 
intend  exoneration ;  nor  could  the  intention  be  here  material,  for 
the  creation  of  the  charge  of  20,000i.  and  interest  was  followed 
very  shortly  by  the  mortgage  of  both  principal  and  interest,  and 
no  subsequent  act  or  intention  on  the  part  of  the  mortgagor  could 
afiect  the  mortgagees. 

(a)  See  19  Beav.  56. 
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They  referred  to  Uarl  of  Clarendon  v.  Barham^  (a)  Byam  v. 
Sutton^  (6)  Tracy  v.  Lady  Hereford^  (<?)  Penrhyn  v.  Hughes j  (d) 
Catdfield  v.  Maguire^  (e)  Howell  v.  Howell^  (^g)  Sherwin  v.  Shah- 
spear y  (A)  Whithread  v.  Smith,  (i) 

The  Solicitor' General y  Mr.  Roundell  Palmer ^  and  iKr.  Seltvyn, 
for  the  plaintiff.  —  This  claim  for  reimbursement  is  not  made  by 
the  late  lord  or  his  representatives,  but  by  incumbrancers  deriving 
title  from  him,  who,  having  been  paid  in  full  their  interest  by  the 
tenant  for  life,  now  seek  to  recover  it  over  again,  without  showing 
the  smallest  evidence  of  intention  on  the  part  of  the  late  lord  to 
keep  up  any  charge  in  respect  of  the  interest  paid  by  him.  The 
true  position  of  the  case  is  this.  The  late  Lord  Kensington,  having 
the  power  in  question,  exercised  it  by  charging  the  estate.  To 
obtain  the  means  of  raising  the  amoimt  charged,  he  created  a  term 
which  he  assigned  to  trustees.  The  trustees  borrowed  various 
sums,  which  were  ultimately  collected  together  in  the  hands  of 
the  appellants.  No  chaise  in  respect  of  interest  on  the  20,0002. 
could  arise  during  the  lifetime  of  the  late  Lord  Kensington, 
unless  *  the  rents  were  insufficient.  If  he  had  intended  to  *  141 
set  up  and  assign  a  charge  in  respect  of  any  alleged  insuffi- 
ciency, the  assignments  would  have  recited  that  the  rents  were 
insufficient,  and  that  he  had  advanced  the  deficiency  out  of  his 
own  moneys,  and  meant  to  claim  the  amount  of  the  advance  as  a 
charge  on  the  estate.  But  the  appellants'  own  title-deed  does  not 
purport  or  indicate  any  intention  to  assign  the  benefit  of  any  such 
claim,  or  even  to  set  it  up.  There  was,  therefore,  no  contract, 
nor  any  intention  on  the  part  of  the  late  Lord  Kensington  to  create 
this  charge.  But  if  there  had  been,  where  is  the  authority  for  the 
proposition,  that  a  tenant  for  life,  paying  interest  on  an  incum- 
brance, is  entitled  to  a  charge  on  the  inheritance  ?  Caulfield  v. 
Maguire  (e)  is  no  such  authority. 

[The  Lord  Justice  Turner.  —  Upon  whom  is  the  burden  of 
proving  with  what  intention  the  tenant  for  life  paid  the  excess  of 
the  interest  on  the  incumbrance  over  the  income  of  the  estate  ?  ] 

(o)  1  Y.  &  C.  C.  C.  688.  (0  2  Jo.  ft  Lat.  Ul. 

(h)  18  Jur.  847.  {g)  2  Myl.  ft  Cr.  478. 

(c)  2  Bro.  C.  C.  128.  (h)  6  De  G.,  M.  ft  G.  617. 

Id)  6  Ves.  99.  (i)  3  De  G.,  M.  ft  G.  741. 
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Upon  those  who  claim  under  him.  The  case  is  the  reverse 
of  payment  in  respect  of  the  capital  of  the  incumbrance,  for  it  is 
primd  facie  the  duty  of  the  tenant  for  life  to  keep  down  the  interest 
on  incumbrances,  but  it  is  not  his  duty  primd  facte  to  pay  off  any 
part  of  the  capital.  The  books  would  not  be  without  a  trace  of 
authority  in  favour  of  such  a  claim  as  is  now  set  up  on  behalf  of 
persons  claiming  under  a  tenant  for  life  who  has  taken  upon  him- 
self to  pay  in  respect  of  interest  on  an  incumbrance  more  than  he 
received,  if  such  a  claim  were  well  founded  ;  Jones  v.  Morgan  (a) 
is  an  authority  to  the  contrary.  There  Lord  Thurlow  said: 
^^  He  paid  interest  much  beyond  what  the  profits  of  the  estate 
would  have  discharged,  which  is  a  demonstration,  primd  facie,  that, 
though  tenant  for  life,  he  meant  to  discharge  the  estate."    It  would 

be  a  course  most  unjust  to  the  remainder-man  to  allow  the 
*  142  tenant  for  life,  without  giving  the  remainder-man  *  notice 

of  any  alleged  deficiency  of  rents,  to  make  up  such  alleged 
deficiency,  and  to  have  a  charge  for  the  amount  on  the  inherit- 
ance. For  if  the  tenant  for  life  did  not  keep  down  the  interest 
on  the  charge,  the  remainder-man  would  be  entitled  to  have  a 
receiver  appointed,  and  the  tenant  for  life,  by  paying  the  alleged 
deficiency,  excludes  this  right.  Ought  he  to  be  deprived  of  it, 
and  yet  have  to  pay  the  surplus  interest  ?  The  moment  that  the 
rents  and  profits  are  alleged  to  fall  short  of  the  interest  on  the 
incumbrances,  the  remainder-man  has  an  interest  in  the  amount 
of  the  rents  and  profits,  and  in  the  letting  and  general  manage- 
ment of  the  estate,  and  the  tenant  for  life  cannot  charge  him  with 
the  deficiency  without  his  having  an  opportunity  of  seeing  whetiier 
the  utmost  has  been  made  of  the  income  of  the  estate.  Other- 
wise the  tenant  for  life  might  lay  part  of  the  estate,  which  might 
be  profitable,  to  his  park  or  his  warren,  or  might  from  benevolent 
or  political  motives  remit  rents,  and  in  many  other  ways  deal  with 
the  income  in  a  manner  subject  to  question.  His  duty,  therefore, 
is,  if  he  means  to  make  his  keeping  down  the  interest  on  the  in- 
cumbrances a  matter  of  future  claim,  to  apprise  the  remainder- 
man of  that  fact ;  or  else  his  proper  course  is  not  to  interfere,  but 
to  allow  the  incumbrancers*  to  take  their  ordinary  remedies,  and 
those  remedies  would  protect  the  rights  of  the  persons  entitled  in 
remainder.    A  man  cannot  have  the  double  right  of  a  tenant  for 

(a)  1  Bro.  C.  C.  218. 
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life  and  a  mortgagee.  He  cannot  be  at  liberty  to  manage  the 
estate  at  his  own  will,  making  as  much  or  as  little  of  it  as  he 
pleases,  and  yet  charge  the  inheritance  with  a  deficiency,  which 
those  interested  in  it  might  have  found  the  means  of  obviating. 
At  all  events,  if  there  is  to  be  an  account,  it  must  be  taken 
against  the  defendants,  not  only  of  the  rents  which  the  late  Lord 
Kensington  received,  but  of  those  which,  without  his  wilful  default 
he  might  have  received,  and  the  period  must  be  limited 

*  with  reference  to  the   Statute  of  Limitations,  otherwise   *  143 
the  tenant  for  life  would  be  in  a  better  position  than   a 
mortgagee. 

Mr,  Freelinffy  Mr.  Southgate,  and  Mr.  Micklethwaiie^  appeared 
for  other  parties. 

Mr.  Llof/dj  in  reply. 

He  questioned  the  accuracy  of  the  report  of  Jones  v.  Morgan, 
and,  on  the  question  of  the  Statute  of  Limitations,  referred  to 
Burrell  v.  Lord  Egremont,  (a)  and  Cox  v.  Dolman.  (6) 

May  28. 

•  The  Lord  Justice  Knight  Bruce.  —  This  matter  when  it  first 
came  before  us  was  one  merely  of  appeal  from  an  interlocutory 
order  made  by  his  Honor  the  Master  of  the  Rolls,  confirming  or 
declining  to  disturb  a  certificate  of  his  chief  clerk,  made  under 
the  decree  in  the  cause.  But  after  the  commencement  of  the 
argument  it  was  with  our  assent  agreed  at  the  bar,  that  we  should 
proceed  as  if,  in  addition  to  the  appeal  motion,  the  decree  itself 
were  before  us,  under  a  petition  of  rehearing,  and  accordingly 
capable  of  being  varied  by  us  in  the  way  of  addition  or  otherwise, 
so  far  at  least  as  concerns  the  main  or  only  point  in  contest,  the 
question,  namely,  whether  any  and  what,  if  any,  amount  of  inter- 
est on  the  20,000Z.  charged  in  1835,  on  certain  lands  in  Middlesex, 
by  the  late  Lord  Kensington,  under  a  power  given  or  reserved  to 
him  in  1833,  was  or  is  claimable  against  the  present  Lord  Ken- 
sington the  plaintiff,  in  respect  of  time  anterior  to  the  late  lord's 
death. 

(a)  7  Beav.  205.  (p)  2  De  6.,  M.  &  G.  592. 
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The  progress  and  continuance  of  the  argument  having 

*  144    *  been  on  this  footing,  and  such  being  the  basis  on  which 

we  are  now  to  decide,  it  is  obvious  that  we  have  here  ma- 
terials and  means  which  the  Master  of  the  Bolls  when  he  made 
the  order  originjp-Uy  appealed  from  had  not. 

In  considering  the  whole  contention,  it  has  seemed  to  me  that, 
by  a  portion  (I  do  not  say  all)  of  the  propositions  advanced  on  the 
part  of  the  plaintiff,  some  among  the  principles  and  rules  of  the 
law  of  property  in  this  countiy,  which  I  had  thought  long  settled, 
.  and  which  I  still  think  thoroughly  established,  and  (unless  per- 
haps in  the  present  cause)  of  universal  recognition,  have  been  en- 
deavoured to  be  brought  into  dispute. 

In  the  simple  and  not  extraordinary  case  of  an  owner  of  land 
in  fee  mortgaging  the  fee,  then  devising  the  equity  of  redemption 
to  A.  for  life,  with  remainder  to  B.  for  life  or  absolutely,  and  dying 
in  possession,  and  A.  immediately  afterwards,  as  tenant  for  life, 
entering  into  possession,  and  subsequently  paying  off  and  taking  a 
transfer  to  a  trustee  for  himself  of  the  mortgage,  few  lawyers  or 
none  can  be  unaware  of  the  nature  or  condition  of  the  respective 
rights  of  A.  and  B.  Of  course  the  character  of  A.'s  possession  is 
not  changed.  Of  course  he  is  not  turned  into  a  mortgagee  in  pos- 
session. Of  course  he  has  the  same  claim  and  title  against  the 
estate  with  regard  to  principal,  and  with  regard  to  interest,  as  the 
original  mortgagee  would  have  had  if  no  transfer  had  taken  place. 
Of  course  A.  has  all  the  rights  of  a  mortgagee  of  the  estate  as 
well  as  all  the  rights  of  a  tenant  for  life  of  the  equity  of  redemp- 
tion, but,  of  course  also,  A.  is  bound  to  perform  all  those  duties 
towards  B.,  with  respect  to  the  mortgage,  which  would  have  been 
incumbent  on  A.,  as  between  them,  if  the  mortgage  had  continued 
in  the  hands  of  the  original  mortgagee.    Nor  can  A.  while 

*  145    living,  or  his  personal  *  representative  after  his  death,  be 

heard  in  a  Court  of  Equity,  to  say,  at  once,  that  the  mortgage 
is  in  force,  and  that  those  duties,  having  been  unperformed,  are  to 
remain  so.  It  is,  I  apprehend,  however,  as  clearly  incontrover- 
tible that,  thus  subject,  A.  while  living,  or  his  personal  represent- 
ative, may  be  entitled  to  charge  the  fee  with  interest,  for  a  period, 
even  of  years  prior  to  A.'s  death,  —  not  merely  with  interest 
which  accrued  due  before  the  transfer,  but  with  interest  in  respect 
of  time  during  A.'s  life  after  the  transfer.  And  in  truth,  the  only 
point  here  of  any  the  least  difficulty,  as  I  think,  is  the  question, 
[112] 
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whether  the  case,  that  I  have  been  suggesting  between  A.  and  B., 
is  solidly,  is  substantially  distinguishable,  is  distinguishable  not 
merely  in  accidentals,  from  the  case  before  us,  between  the  late 
Lord  Kensington  and  the  persons  claiming  title  under  him  to  the 
sum  of  20,000Z.  charged  by  the  deed  of  4th  of  February,  1835,  and 
its  interest  on  one  hand,  and  the  present  Lord  Kensington,  the 
plaintiff,  on  the  other ;  and  I  am  of  opinion,  that  one  of  the  two 
cases  is  not  solidly,  —  is  not  substantially,  —  is  not  otherwise,  than 
merely  in  accidentals,  distinguishable  from  the  other. 

The  late  Lord  Kensington  —  having,  by  the  charging  deed  of 
the  4th  of  February,  1835,  fully  executed,  without  exceeding  the 
power  of  charging  the  Middlesex  estates,  settled  in  1853,  on  the 
marriage  of  his  son,  the  plaintiff,  which  the  late  lord  then  re- 
served to  himself —  became  an  incumbrancer  on  those  estates  for 
the  20,000Z.  charged  and  interest,  according  to  the  tenor  of  the 
charging  deed  of  the  4th  of  February,  1835  ;  that  is  to  say,  inter- 
est on  the  20,000/.  at  the  rate  of  51.  per  cent  per  annum,  from 
the  4th  of  February,  1835.  The  language  (perhaps,  not  perfectly 
appropriate)  of  the  trust  declared  by  the  deed  of  the  term  which 
it  purported  to  create  seems  to  me  immaterial ;  nor  is  it 
material,  I  think,  that  the  deed  contains  *  a  clause  in  these  *  146 
words:  [His  Lordship  read  the  proviso  set  out  antCjip. 
135.] 

This  clause  I  consider  unimportant,  because,  within  the  mean- 
ing of  it  (as  I  understand  the  instruments  and  the  facts  before  us) 
the  20,0002.  had  been  at  the  time  of  the  late  Lord  Kensington's 
death  raised  by  such  a  mortgage  or  mortgages,  or  upon  such  se- 
curity as  the  clause  refers  to.  The  clause,  therefore  (whether 
aptly  or  otherwise  expressed),  is,  I  conceive,  for  every  present 
purpose  to  be  disregarded.  I  acknowledge,  however,  that  I  had, 
for  some  time,  doubted  as  to  its  effect  upon  part  at  least  of  the 
interest  prior  to  the  27th  of  January,  1842,  the  day  on  or  before 
which  the  whole  20,0002.  must,  I  conceive,  be  taken  to  have  been 
raised  within  the  meaning  of  the  clause.  My  opinion,  however, 
at  present,  I  repeat,  is,  that  in  or  before  the  year  1842  the  clause 
became  inoperative,  and  that  interest  mustf  be  calculated  on  the 
whole  20,0002.  as  if  the  clause  had  not  existed. 

The  estates  thus  charged  by  the  late  Lord  Kensington  were  and 
are,  as  between  himself  and  all  others  claiming  under  the  settle- 
ment of  1833,  the  first  or  only  fund  for  paying  both  the  principal 
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and  the  interest  of  the  20,000Z.  according  to  the  tenor  of  the 
charging  deed ;  and  that  he  assigned  to  creditors  of  his  own,  or 
caused  to  be  vested  in  them,  the  20,000/.  and  the  interest,  is  not  a 
circumstance  that  can  relieve  those  estates  or  avail  or  assist  the 
plaintiff.  It  is  said  by  the  creditors,  or  some  of  them,  and  by  the 
executor  of  the  late  Lord  Kensington,  that  arrears  of  interest  on 
the  20,000Z.  were  due  at  his  death,  which  must  now  be  paid  by  his 
successor,  the  present  lord,  or  out  of  the  estates  charged ;  and  as 
this  may  possibly  be  true,  and  the  correctness  of  the  assertion  in 
point  of  fact  is  denied  or  not  admitted  by  the  present  lord 
*  147  (the  plaintiff),  it  must  be,  in  some  mode  I  conceive,  *  ascer- 
tained. For  the  plaintiff's  allegation  of  the  impossibility  of 
the  correctness  of  this  claim  in  point  of  right  appears  to  me,  I  re- 
peat, one  that  cannot  be  maintained,  either  on  the  construction 
of  the  instruments  or  otherwise. 

The  creditors  do  not,  nor  does  the  executor,  pretend  that,  in 
taking  the  account,  the  obligations  of  a  tenant  for  life  of  an  incum- 
bered estate,  as  between  him  and  the  remainder-man,  in  respect  of 
the  interest  on  the  incumbrances,  are  to  be  disregarded;  but  it 
seems  to  me  plain  that  if,  with  due  regard  to  those  obligations,  the 
rents  properly  (as  between  the  tenant  for  life  and  the  remainder- 
man) applicable  to  the  payment  of  the  interest  on  the  20,000/. 
were  insufficient  to  keep  it  down,  tlie  interest  remaining  thus 
unsatisfied  at  the  late  lord's  death  must  be  paid  by  the  plaintiff  or 
out  of  the  estates.  The  circumstance  (if  true)  that  the  late  lord 
kept  down  the  whole  or  part  of  the  interest  payable  by  him  to  his 
creditors,  or  some  of  them  (that  is  to  say,  to  the  incumbrancers 
under  him  on  the  20,000/.,  or  to  some  of  them),  or  that,  otherwisCi 
little  or  no  interest  was,  as  between  him  and  them  in  arrear  to 
them  at  his  death,  seems  to  me  unimportant  for  present  purposes ; 
the  materials  before  Uie  court  affording  no  ground  of  belief  that, 
by  way  of  gift  to  the  present  Lord  Kensington  or  otherwise,  the 
late  lord,  or  any  of  his  creditors  or  incumbrancers,  intended  to 
waive  or  relinquish  any  right  that  the  late  lord  had  available 
against  the  estates;  which  I  say,  without  giving  any  weight, 
against  the  plaintiff,  to  the  fact  (however  true)  that  the  interest 
of  the  20,000/.  formed  part  of  the  security  to  the  creditors  or 
incumbrancers  for  their  principal  as  well  as  their  interest.  The 
deed,  appointing  Mr.  Harrison  to  be  receiver,  and  all  the  cir- 
cumstances in  evidence,  show,  I  think,  that  for  all  the  pur- 
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poses,  and  in  every  sense,  material  in  this  cause,  *  the  late  *  148 
Lord  Kensington  must  be  considered  as  having  been  con- 
tinually in  possession  of  the  estates  from  a  period  preceding  the 
year  1835  down  to  his  death.  But  that  possession,  commencing 
and  continuing  when  and  as  it  did,  must  of  course  be  referred  to 
his  character  of  tenant  for  life,  and  cannot  be  treated  as  the 
possession  of  an  incumbrancer  in  the  character  of  an  incumbran- 
cer. "  Wilful  default,"  therefore,  as  to  any  time  during  his  life, 
is  out  of  the  case,  there  not  being  any  special  ground  laid,  either 
in  proof  or  in  allegation,  for  any  such  direction.  I  repeat  that  the 
Court,  in  my  opinion,  is  bound  to  inform  itself  whether  there  is 
interest  due  on  the  20,000^  in  respect  of  time  anterior  to  the  late 
Lord  Kensington's  decease.  The  amount,  which  will  depend  on 
the  quantum  of  rents  and  profits  that  ought  to  be  credited  for  the 
purpose  in  favour  of  t^ie  plaintiff  and  of  the  estates,  will  be  ascer- 
tained in  the  ordinary  mode. 

Something  was  said  in  the  argument  of  the  Statutes  of  Limita- 
tions ;  but  in  consequence  of  the  late  Lord  Kensington's  connection 
at  once  with  the  charge  itself,  and  the  estates  charged,  his  double 
right,  and  his  possession  of  the  estates  (if  for  no  other  reason), 
those  statutes  are  all  plainly  inapplicable.  I  may  add,  that  the 
circumstance  of  the  present  Lord  Kensington  being  the  plaintiff  in 
this  litigation,  though  not  I  think  prejudicing,  yet  certainly  does 
not  assist,  his  case. 

I  confess,  that  it  has  seemed  to  me  very  possible  that,  if  in  mak 
ing  the  arrangements  preliminary  to  the  plaintifi*'s  marriage,  the 
state  of  things  now  existing,  or  said  by  the  incumbrancers  to  exist, 
as  to  interest  on  the  20,000!.  prior  to  his  father's  death,  had  been 
foreseen  or  thought  of,  it  would  have  been  guarded  against, — 
would  have   been  prevented  from  arising;   and  a   suspicion  of 
this  kind  has  tended  to  dispose  me,  at  least  as  far  as 
*  could  be  proper,  towards  a  construction  favourable  to  the    *  149 
plaintifiF  in  this  respect  of  the  settlement  of  1888.     But  after 
all  it  is  mere  conjecture,  and  the  terms  of  the  instrument  are,  I 
am  convinced,  too  strong  to  bend  or  be  surmounted. 

Therefore,  although  almost  unwillingly,  I  must  hold  that  our 
order  to  be  made  on  the  motion  and  rehearing,  should,  after  a 
declaration  of  the  extent  of  the  late  Lord  Kensington's  power,  and 
that  he  fully  exercised  it,  discharge  the  chief  clerk's  certificate,  so 
far  as  the  interest  on  the  20,000/.,  previous  to  the  late  Lord  Ken- 
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sington's  death,  and  the  rents  and  profits  of  the  estates  charged, 
which  accrued  due  in  his  lifetime,  after  the  settlement  of  1883,  or 
belonged  to  his  life-interest  in  those  estates,  are  concerned,  and 
should  also  direct  an  inquiry  and  an  account  of  what,  if  any,  inter- 
est on  the  20,000Z.  was  due  at  his  death.  In  making  which  inquiry, 
and  taking  which  account,  regard  should  be  had  to  the  rents  and 
profits  of  the  estates  charged,  which,  after  the  charging  deed  of 
the  4th  of  .February,  1835,  were  received  by  the  late  Lord  Kensing- 
ton, or  by  his  order,  or  for  his  use  in  his  lifetime,  or,  since  his 
death,  by  his  executor,  and  incumbrancers,  or  any  one.  or  more  of 
them,  in  respect  of  his  life-interest,  or  to  so  much  of  those  rents 
and  profits  as  were  properly  applicable,  and  ought  to  have  been 
applied,  in  or  towards  keeping  down  the  interest  of  the  20,000/.,  or  any 
part  of  it.  And  an  account,  I  conceive,  should  accordingly  be  taken 
of  those  rents  and  profits ;  and  there  should  also,  I  think,  be  an 
inquiry  how  much  of  them  was  so  applicable,  and  ought  to  have 
been  so  applied.  And  in  making  the  inquiries,  and  taking  the 
accounts,  the  rents  and  profits  received  by  Mr.  Harrison,  or  by  his 
order  or  for  his  use,  under  the  deed  appointing  him  receiver,  must 

be  considered  as  received  by  him  in  the  character  of  agent 
*  150    of  the  late  Lord  Kensington.     In  *  other  respects  the  decree 

may  well,  I  suppose,  stand  as  it  does. 
The  costs  of  all  parties  of  the  appeal,  motion,  and  of  the  rehear- 
ing ought,  in  my  opinion,  to  be  costs  in  the  cause. 

The  Lord  Justice  Turner.  —  The  bill  in  this  case  is  filed  by 
Lord  Kensington,  for  the  purpose  of  redeeming  a  charge  of  20,000Z. 
upon  the  Kensington  estate  comprised  in  the  settlement  made 
upon  his  marriage.  The  charge  thus  sought  to  be  redeemed  was 
created  under  a  power  contained  in  the  marriage  settlement.  At 
the  date  of  the  settlement  the  late  Lord  Kensington  was  seised  in 
fee  of  the  Kensington  estate,  subject  to  a  mortgage  in  favour  of 
Lord  Braybrooke  and  others  for  the  sum  of  60,000/.  and  interest, 
and  this  sum  was  also  secured  upon  the  Lambister  Rectory  and 
tithes,  another  estate  belonging  to  the  late  Lord  Kensington.  By 
the  settlement,  which  was  dated  the  10th  of  October,  1883,  the 
Kensington  estate  was  settled  subject  to  the  mortgage  for  60,000/. 
and  interest.  [His  Lordship  read  the  material  parts  of  the  settle- 
ment.] 

In  pursuance  of  the  power  contained  in  the  marriage  settlement, 
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the  late  Lord  Kensington  executed  an  indenture,  dated  the  4th  of 
February,  1835.  [His  Lordship  read  the  material  parts  of  the 
several  deeds  above  stated.] 

The  Interest  upon  20,0002.  was  paid  by  the  late  Lord  Kensing- 
ton during  his  life ;  but  it  was  alleged,  and,  for  the  purposes  of 
argument,  was  admitted,  that  the  rents  of  the  Kensington  estate, 
after  paying  thereout  the  interest  on  the  60,000Z.,  were  insufficient 
to  answer  the  payments  made  by  the  late  Lord  Kensington  for 
interest  upon  the  20,000/. 

*The  late  Lord  Kensington  died  in  1852,  and  no  doubt  *151 
therefore  the  plaintiff  is  entitled  to  redeem  the  charge.  The 
question  is,  on  what  terms  he  is  entitled  to  redeem  it.  On  his 
part  it  has  been  contended,  that  he  has  the  right  to  redeem  upon 
payment  only  of  the  20,000Z.,  and  the  interest  upon  it  from  the 
time  of  the  death  of  the  late  Lord  Kensington ;  and  the  Master  of 
the  Bolls  has  been  of  that  opinion ;  but,  on  the  other  hand,  it  has 
been  insisted,  that  the  plaintiff  is  not  entitled  to  redeem,  except 
upon  the  terms  of  paying,  not  only  the  20,000^  and  interest  from 
the  death  of  the  late  Lord  Kensington,  but  also  the  interest  upon 
the  20,0002.  accrued  in  the  lifetime  of  the  late  Lord  Kensington, 
so  far  as  the  rents  of  the  Kensington  estate  were  insufficient  to 
satisfy  that  interest,  after  first  paying  thereout  the  interest  upon 
the  60,000/.  This  is  the  first  and  most  material  question  in  the 
cause. 

It  depends,  it  seems  to  me,  upon  three  points :  first,  whether  the 
late  Lord  Kensington  had  power,  as  between  himself  and  the 
parties  entitled  in  remainder  under  the  settlement,  to  charge 
the  estate  with  the  interest  upon  the  20,000/.  to  accrue  during  his 
life ;  secondly,  whether  if  he  had  the  power  so  to  charge  the  estate, 
he  has  in  fact  so  charged  it ;  and,  thirdly,  whether,  if  he  has  in 
fact  so  charged  the  estate,  the  charge  is  subsisting,  so  far  as  the 
rents  have  been  insufficient  to  answer  the  interest.  For  whose 
benefit  the  charge  subsists,  if  it  is  in  fact  subsisting,  does  not 
appear  to  me  to  be  a  question  with  which  the  plaintiff  is  con- 
cerned. 

Upon  the  first  point  it  was  argued,  on  the  part  of  the  plaintiff, 
that  the  power  contained  in  the  settlement  did  not,  as  between  the 
tenant  for  life  and  the  parties  entitled  in  remainder,  warrant  any 
charge  upon  the  corpus  of  the  estate  beyond  the  principal 
sum  of  20,000/.,  and  that  no  interest  accrued  during  the  *  life    *  152 
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of  the  late  Lord  Kensington  could  therefore  be  charged  upon 
the  corpus^  and  this  argument  was  attempted  to  be  supported 
by  the  circumstance  of  the  trusts  of  the  term  to  be  created  under 
the  power  being  limited  to  raising  by  way  of  mortgage  the  money 
to  be  charged,  and  also  by  reference  to  the  inconvenience  necessa- 
rily involved  in  the  retrospective  account  of  the  rents  consequent 
upon  the  interest  being  charged  during  the  life  of  the  late  Lord 
Kensington,  inconveniences  which  were  strongly  urged  both  upon 
this  and  upon  the  other  parts  of  the  case.  But  the  power  in  this 
settlement  in  terms  authorizes  the  interest  to  be  charged,  and 
authorizes  it  to  be  charged  with  the  principal  for  the  use  of  the 
late  Lord  Kensington,  his  executors,  administrators,  and  assigns, 
and  the  term  is  to  be  created  for  the  purpose  of  raising  the  money 
and  interest  to  be  charged ;  and  under  such  a  power,  contained  in 
a  settlement,  under  which  the  late  lord  was  himself  made  tenant 
for  life,  I  think  that  a  context,  much  more  strong  than  any  which 
I  can  find  in  this  instrument,  would  be  necessary  to  warrant  the 
position  for  which  the  plaintiff  has  contended ;  the  more  so  as  this 
is  not  a  case  of  an  ordinary  settlement  by  parties  having  distinct 
interests  in  the  estate  to  be  settled,  but  the  ckse  of  a  settlement  by 
a  tenant  in  fee  who,  as  it  appears  from  other  parts  of  the  instru- 
ment, intended  to  reserve  and  has  reserved  to  himself  other  bene- 
fits out  of  the  estate.  It  is,  in  my  opinion,  plain,  that  upon  the 
true  construction  of  this  settlement  the  late  Lord  Kensington  had, 
as  against  the  parties  entitled  in  remainder,  the  full  right  of  charg- 
ing the  estate  with  the  20,0007.  and  the  interest  upon  it  from  the 
date  of  the  charge.  To  adopt  the  contrary  suggestion  would  be,  I 
think,  to  act  both  against  the  letter  and  the  spirit  of  the  settle- 
ment ;  and,  with  reference  to  the  arguments  from  inconvenience, 

I  apprehend  that,  however  much  weight  may  be  due  to  such 
*  153    arguments  where  the  rights  *  are  doubtful,  there  is  no  place 

for  them  where  the  rights  are  clear.  A  positive  right  can- 
not, as  I  conceive,  be  taken  away  upon  the  ground  of  the  incon- 
venience which  would  be  consequent  upon  enforcing  it. 

Upon  the  second  point  it  was  argued  for  the  plaintiff,  that, 
although  the  deed  of  the  4th  of  February,  1885,  in  terms, 
charges  the  estate  with  the  20,0002.  and  interest  from  the  date  of 
the  deed,  the  trusts  of  the  1500  years'  term  being  limited  to  rais- 
ing the  20,000/.,  without  mention  of  the  interest,  show,  more 
especially  when  taken  in  connection  with  the  proviso  that  it  was 
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not  intended  that  the  interest  should  run  until  mortgages  of  the 
term  were  created,  and  that  the  proviso  of  itself  shows  that  it  was 
not  the  intention  of  the  late  Lord  Kensington  to  charge  against  the 
estate  in  his  own  favour  any  interest  which  might  acci*ue  during 
his  life.  But  the  estate  being  clearly  charged  with  the  20,0002. 
and  interest  from  the  date  of  the  deed,  that  charge  cannot,  I 
think,  be  cut  down  by  the  deficiency  of  the  means  provided  for 
raising  it.  The  late  Lord  Kensington  might  well  be  content,  as 
between  himself  and  the  estate,  to  rely  upon  the  charge,  and  it 
might  well  be  thought  that  tlie  term  would  only  be  required  to  be 
dealt  with  when  the  interests  of  third  parties  were  concerned  ;  and, 
with  respect  to  the  intention  of  the  late  Lord  Kensington,  said  to 
be  indicated  by  the  proviso,  it  is  sufficient  to  say  that  the  proviso 
does  not  reach  the  case  which  has  occurred. 

The  question  then  is  reduced  to  this,  whether  the  charge  sub- 
sists so  far  as  the  rents  have  been  insufficient  to  answer  the  inter- 
est. The  first  consideration  with  reference  to  this  question  is. 
Upon  what  does  the  question  depend  ?  Does  it  depend  upon  any 
obligation  or  duty  which'  attached  upon  the  late  Lord  Kensington, 
or  does  it  depend  upon  his  intention  expressed  or  to  be 
presumed  ?  The  law  *  does  not,  so  far  as  I  am  aware,  cast  *  154 
upon  tenants  for  life  any  obligation  or  duty  to  pay  the  inter- 
est upon  charges  affecting  the  inheritance  beyond  the  amount  of 
tiie  rents,  and  the  question,  therefore,  cannot  depend  upon  any 
obligation  or  duty,  but  must  depend  upon  intention.  We  must 
consider  then  how  the  case  stands  in  this  point  of  view.  The 
interest,  as  well  as  the  principal,  of  the  20,000/.  is  charged  upon 
the  estate,  and  if  the  rents  fall  short  of  the  interest,  the  deficiencyi 
not  being  payable  by  the  tenant  for  life,  must  fall  upon  the  corptis. 
That  deficiency  was  provided  by  the  late  Lord  Kensington  out  of 
his  other  property.  He  has  declared  no  intention  to  exonerate  the 
estate.  The  real  question,  therefore,  in  this  case,  assuming  that 
there  was  no  evidence  of  intention,  and  that  the  question  was 
simply  between  him  and  the  estate,  would  be,  whether  the  Court 
ought  to  presume  that  he  intended  exoneration?  In  ordinary 
cases  a  tenant  for  life  paying  off  a  charge  upon  the  estate,  is  not 
presumed  to  have  intended  to  exonerate  it ;  ^  and  I  think  it  would 
be  difficult  to  draw  any  sound  distinction  between  the  ordinary 

'  See  1  Story  £q.  Jur.  §  486. 
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case  and  the  case  before  us.  In  both  cases  what  is  paid  by  the 
tenant  for  life  is  in  discharge  of  the  inheritance,  and  the  effect  to 
be  attributed  to  the  payment  cannot  surely  depend  upon  the  mode 
in  which  the  charge  arises.  If,  therefore,  this  case  rested  between 
the  estate  of  the  late  Lord  Kensington  and  the  settled  estate,  and 
there  was  no  evidence  of  intention,  I  should  feel  great  diflBculty  in 
coming  to  the  conclusion  that  the  estate  of  the  late  lord  was  not 
entitled  to  a  charge  upon  the  inheritance  for  the  excess  of  the 
interest  beyond  the  amount  of  the  rent.  But  it  is  not,  I  think, 
necessary  to  decide  that  point,  for  immediately  upon  the  creation 
of  the  charge  for  the  20,000/.  and  interest,  the  late  Lord  Kensing- 
ton mortgagied  both  the  charge  and  the  interest,  and  I  do  not  see 

how  any  presumed  intention  on  his  part  could  affect  his 
*  155    mortgagees.    *  It  was  attempted  in  argument  to  distinguish 

this  case  of  the  tenant  for  life  paying  interest  beyond  the 
amount  of  rent  from  the  ordinary  case  of  a  tenant  for  life  paying 
off  a  charge ;  but  the  argument  failed  to  convince  me  that  any 
well-founded  distinction  exists  between  the  cases.  It  was  much 
pressed  that  in  such  a  case  as  the  present,  the  remainder-man 
would  have  no  means  of  knowing  that  the  charge  had  been  created, 
or  that  the  interest  upon  it  had  not  been  kept  down,  and  could  not 
therefore  resort  to  the  ordinary  remedy  of  applying  to  this  Court 
for  the  appointment  of  a  receiver ;  but  in  this  case  the  plaintiff 
clearly  knew  of  the  creation  of  the  charge,  for  he  was  party  to 
some  of  the  deeds  by  which  the  charge  was  incumbered,  and  the 
question  he  n^ust  have  had  to  consider,  with  reference  to  an  appli- 
cation to  this  Court,  must  have  been,  not  whether  the  rent  was 
properly  applied,  but  whether  the  estate  was  properly  let  and  the 
rents  properly  collected,  matters  as  to  which  he  would  have  the 
same  means  of  information  in  this  as  in  the  ordinary  case.  It  was 
also  pressed  in  argument  on  the  part  of  the  plaintiff,  that  the 
mortgagees,  having  been  paid  the  interest  upon  their  mortgages, 
could  not  claim  the  interest  on  the  20,000/.  otherwise  than  through 
the  late  Lord  Kensington  ;  but  the  answer  to  this  argument  is  that 
the  interest  on  the  20,000/.  is  made  a  security  to  the  mortgagees 
for  their  principal  as  well  as  for  their  interest. 

This  case  also  was  put  in  the  course  of  the  argument,  that  Lord 

Kensington  had  paid  off  tlie  mortgages,  and  it  was  asked  whether 

in  that  case  he  could  have  claimed  the  interest  against  the  estate. 

But  this  is  not  the  question  before  us.    It  differs  from  it  in  tliis 
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respect,  that  the  fact  of  the  capital  having  been  paid,  taken  in 
connection  with  the  proviso  in  the  deed  of  charge,  might  have 
been  considered  as  evidence  of  the  intention  to  exonerate 
*  the  estate  from  the  capital,  and  therefore  from  tlie  inter-  *  156 
est.  The  case  of  Jones  v.  Morgan  was  relied  on  by  the 
plaintiff,  but  in  that  case  the  assumed  tenant  for  life  had  given  his 
own  bond  for  a  debt  charged  on  the  corpus  of  the  estate,  and  had 
afterwards  paid  off  the  bond,  and  had  made  no  claim  upon  the 
estate  in  respect  of  that  payment,  and  from  these  and  other  cir- 
cumstances the  Court  presumed  that  he  had  intended  to  exonerate 
the  estate,  and  carried  on  that  presumption  to  the  interest  which 
he  had  paid  upon  the  mortgage  beyond  the  amount  of  the  income. 
But  the  collateral  circumstances  which  existed  in  that  case  are 
wanting  here,  and  divested  of  those  circumstances  the  case  is  an 
authority  against,  and  not  in  favour  of,  the  plaintiff,  for  it  tends  to 
show  that,  in  the  absence  of  those  circumstances,  the  excess  of 
the  interest  would  have  been  held  to  be  a  charge  upon  the  corpus 
of  the  estate.  I  am  of  opinion,  therefore,  that  there  is  in  this 
case  a  charge  upon  the  corpus  of  the  estate  for  so  much  of  the 
interest  upon  the  20,000Z.  as  the  rents  of  the  estate  were  insuffi- 
cient to  pay. 

But  then  it  was  contended,  on  the  part  of  the  plaintiff,  that  the 
account  ought  to  be  taken  against  the  defendants  not  only  of  the 
rents  which  the  late  Lord  Kensington  received,  but  of  those  which, 
without  his  wilful  default,  he  might  have  received,  and  that  the 
account  of  interest  ought  to  be  limited  with  reference  to  the  Stat- 
ute of  Limitations.  I  think,  however,  that  the  plaintiff's  argu- 
ment is  not  well  founded  on  either  of  these  points.  No  special 
case  of  wilful  default  is  made  by  this  bill,  and  this  Court,  as  I 
apprehend,  never  directs  an  account  of  what,  without  wilful  default, 
might  have  been  received,  otherwise  than  upon  a  special  case  made 
for  the  purpose,  except  in  the  case  of  a  mortgagee  in  possession, 
and  in  this  case  I  do  not  think  that  there  has  been  any  posses- 
sion, either  by  the  late  Lord  Kensington  or  by  his  mort- 
gagees, *  which  can  be  referred  to  the  mortgage  title.  The  *  157 
late  Lord  Kensington  was  in  possession  when  the  charge  for 
20,0002.  was  created,  and  his  continuance  in  possession  cannot,  I 
think,  be  referred  to  his  title  by  virtue  of  the  charge.  And,  with 
respect  to  the  mortgagees,  they  were  not  in  actual  possession. 
There  was,  indeed,  the  receivership  deed,  and  the  receiver,  I  pre- 
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sume,  collected  the  rents  of  some  parts  of  the  property  comprised 
in  the  deed,  but  his  receivership  was,  as  to  the  Kensington  estate, 
subject  to  a  prior  receivership  in  favour  of  the  mortgagees  for 
60,0002.,  and  it  does  not,  I  think,  appear  that  he  was  ever  in  actual 
possession  of  that  estate.  Supposing  him,  however,  to  have  been 
so,  the  possession  of  such  receiver  is  wholly  different  from  that  of 
a  mortgagee.  A  mortgagee,  when  he  enters  into  possession  of  the 
mortgaged  estate,  enters  for  the  purpose  of  recovering  both  his 
principal  and  interest,  and,  the  estate  being,  in  the  eye  of  this 
Court,  a  security  only  for  the  money,  the  Court  requires  him  to  be 
diligent  in  realizing  the  amount  which  is  due,  in  order  that  he 
may  restore  the  estate  to  the  mortgagor,  who,  in  the  view  of  this 
Court,  is  entitled  to  it.  It  is  part  of  his  contract  that  he  should  do 
so.  But  under  such  a  receivership  deed  as  we  have  in  this  case 
the  contract  is  wholly  different.  The  receiver  is  appointed  merely 
to  secure  the  interest  upon  the  debt,  and  when  that  interest  has 
been  paid  the  rents  belong  to  the  mortgagor.  The  account  there- 
fore in  this  case  cannot  be  extended  to  what  the  late  Lord  Ken- 
sington might  have  received  without  his  wilful  default ;  and  with 
reference  to  the  point  raised  upon  the  Statute  of  Limitations,  I 
think  that  the  statute  does  not  apply  to  a  case  of  this  description. 
The  decision  in  Burrell  v.  Lord  Uffremont,  in  which  I  agree,  seems 
to  me  to  settle  that  point.^ 


*158    ♦STURGE    v.    THE    EASTERN    UNION    RAILWAY 

COMPANY. 

1855.    May  2,  3.    June  2.    Before  the  Lords  Justices. 

A  railway  company  issued  certificates  of  preference  stock  purporting  to  carry 
"  interest  ^^  at  61.  per  cent  per  annum  in  perpetuity. 

Afterwards  they  obtained  an  Act  of  Parliament,  which  (afler  reciting  that  prefer- 
ence stock  had  been  created,  whereby  priority  was  assigned  in  the  payment 
of  ''dividends^  to  the  extent  of  6^.  per  cent  per  annum)  enacted,  that  the 
railway  company  should  pay  '*  dividends  ^^  to  the  holders  of  such  stock  at  the 
rate  aforesaid,  before  they  should  pay  any  dividend  to  the  holders  of  any 
other  shares  in  the  company. 

By  a  subsequent  Act  the  company  was  empowered  to  issue  other  shares  called 

^  See  Sugden  Y.  &  F.  (14th  £ng.  ed.)  486. 
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"  debenture  shares ^^  bearing  "  interest"  at  52.  per  cent  per  annum,  and  was 
directed  to  apply  the  annual  profits  in  payment :  first,  of  interest  on  mort- 
gages; secondly,  of  interest  on  the  debenture  shares;  thirdly,  of  the  '* in- 
terest or  dividend  "  on  the  guaranteed  or  preference  shares  and  the  arrears 
of  such  interest  or  dividends ;  and,  fourthly,  as  therein  mentioned. 

A  subsequent  Act  referred  to  the  preference  shares  as  bearing  **  a  preferential 
interest  or  dividend.^* 

Held,  that  the  provision  as  to  payment  of  "dividends**  in  the  first-mentioned 
Act  must  be  construed  with  reference  to  recital  in  it  and  to  the  subsequent 
Acts,  and  did  not  mean  a  share  of  current  profits  merely,  but  entitled  the 
holders  of  the  preference  shares  to  resort  to  a  subsequent  division  of  profits 
to  make  their  dividend  up  to  62.  per  cent.' 

Sembht  that  the  recital  alone,  having  regard  to  the  purport  of  the  certificates, 
would  have  been  sufficient  to  give  this  meaning  to  the  word  '*  dividend.** 

Whether  it  is  competent  to  companies  to  create  preferential  shares  under  the 
general  powers  contained  in  ordinary  Railway  Acts,  qucsre,* 

A  preferential  shareholder  is  entitled  to  file  a  bill  to  restrain  the  company  from 
making  a  dividend  prejudicial  to  his  rights  without  waiting  until  there  are 
funds  to  make  a  dividend.' 

This  was  a  motion  by  way  of  appeal  from  an  interlocutory 
order  made  by  Vice-Chancellor  Wood,  granting  an  injunction,  and 
by  arrangement  the  cause  came  on  to  be  heard  with  the  appeal 
motion. 

The  bill  was  filed  by  Thomas  Sturge  on  behalf  of  himself  and 
the  other  shareholders  of  the  Eastern  Union  61.  per  cent  prefer- 
ence stock  at  the  time  when  the  stock  was  redeemed,  and  it  sought 
a  declaration  that  under  the  resolutions  and  Acts  of  Parliament 
set  out  in  the  bill,  the  plaintiff,  and  those  on  whose  behalf  as  well 
as  his  own,  the  bill  was  filed,  were  entitled  to  be  paid,  the  arrears 
of  interest  or  dividends,  upon  their  several  shares  or  stock,  from 
the  respective  times  when  the  interest  or  dividends  upon  the 
same  ceased  to  be  paid,  up  to  the  time  *  of  the  redemption  *  159 
thereof,  in  manner  mentioned  in  the  bill,  and  that  it  might 
be  declared  and  decreed  that  the  plaintiff  and  the  others  on  whose 
behalf  the  bill  was  filed  were  entitled  to  be  paid  the  amount  of 

'  See  1  Lindley  Partn.  (Eng.  ed.  1860)  655 ;  Stevens  v.  South  Devon  Railw. 
Co.,  9  Hare,  313 ;  Henry  v.  Great  Northern  Railw.  Co.,  4  K.  <&  J.  1 ;  1  De  G. 
A  J.  606 ;  Crawford  v.  North  Eastern  Railw.  Co.,  3  K.  <&  J.  723. 

•  See  Kerr  Inj.  559,  566. 

'  2  Dan.  Ch.  Pr.  4th  Am.  ed.  1652 ;  Kerr  Inj.  555 ;  Crawford  v.  North-Eastern 
Railw.  Co.,  3  K.  &  J.  733;  Stevens  v.  South  Devon  Railw.  Co.,  9  Hare,  325; 
Corry  r.  Londonderry  and  Enniskillen  Railw.  Co.,  29  Beav.  263 ;  Henry  v. 
Great  Northern  Railw.  Co.,  1  De  G.  &  J.  606. 
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such  arrears  out  of  the  moneys  to  be  received  by  or  on  account  of 
the  Eastern  Union  Railway  Company,  under  or  by  virtue  of  an 
arrangement  or  contemplated  amalgamation  mentioned  in  the  bill, 
if  the  same  should  be  carried  into  execution,  or  out  of  any  moneys 
of  or  belonging  to  the  said  company  applicable  to  such  payment, 
before  any  payment  should  be  made  by  the  company  to  the  ordinary 
shareholders  in  respect  of  dividend  or  interest,  on  the  ordinary 
shares  or  stock  of  the  said  company.  And  it  prayed  for  an  injunc- 
tion to  restrain  the  defendants  from  paying  or  declaring  any 
dividend  to  the  ordinary  shareholders,  until  the  arrears  on  the 
preference  shares  were  paid. 

The  history  of  the  case  was  shortly  this. 

By  two  Acts  of  Parliament  passed  in  the  months  of  June  and 
July,  1847,  powers  were  given  to  the  Eastern  Union  Railway 
Company  to  raise  two  sums  of  100,0002.  and  200,0002.  by  the 
creation  of  new  shares,  but  no  power  was  given  by  these  Acts  to 
attach  any  preference  or  priority  by  way  of  dividend  or  otherwise, 
to  the  shares  which  were  to  be  created  under  them. 

By  another  Act  of  Parliament  also  passed  in  the  month  of  July, 
1847,  provisions  were  made  for  amalgamating  the  Eastern  Union 
Railway  Company  with  another  company,  called  the  Ipswich  and 
Bury  St.  Edmunds  Railway  Company,  under  the  same  title  of 
"The  Eastern  Union  Railway  Company,"  and  by  this  Act  an 
amalgamation  was  to  take  place  on  a  certificate  being  issued  by 
the  commissioners  of  railways;  and  it  was  provided  that 
the  profits  of  the  new  company  should  be  divided 
*160  *  between  the  shareholders  in  the  respective  companies 
in  the  proportions  mentioned  in  the  Act. 

The  certificate  on  which  this  amalgamation  was  to  take  place, 
was  not  issued  till  the  24th  February,  1848,  but  in  the  mean  time 
the  directors  of  the  Eastern  Union  Railway  Company  proceeded  to 
raise  the  sums  of  100,0002.  and  200,0002. 

At  the  half-yearly  meeting  of  that  company  held  on  the  20ih 
August,  1847,  the  directors  made  a  report,  by  which  they  sub- 
mitted as  their  joint  recommendation  that  the  sum  of  300,000/. 
should  be  raised  by  d  subscription,  and  they  then  proceeded  to  state 
that  in  the  then  condition  of  the  money  market,  the  directors  felt 
it  useless  to  propose  that  this  capital  should  be  raised  without  some 
advantage  being  secured  to  those  who  might  subscribe  it,  but  that 
if  the  details  of  the  plan,  as  shown  by  the  resolutions,  met  the 
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approyal  of  the  company,  the  directors  had  every  hope  that  they 
would  have  sufficient  funds  to  construct  the  very  important  branch 
to  Harwich  in  a  very  short  space  of  time,  and  that  a  new  source 
of  revenue  arising  from  it  over  all  parts  of  their  line  would  coun- 
terbalance entirely  any  guaranteed  preference  in  the  stock. 

At  the  same  meeting  resolutions  were  passed,  by  which  the 
directors  were  authorized  to  raise,  between  the  date  of  the  resolu- 
tions and  the  1st  of  January,  1849,  the  two  sums  of  200,0002.  and 
100,0002.,  and  to  grant  scrip  receipts  for  such  amounts  as  might 
from  time  to  time  be  paid  up  in  respect  of  such  two  sums,  until 
each  subscriber  of  20Z.  and  upwards  should  have  paid  the  amount 
to  be  subscribed  in  full ;  and  that  such  scrip  receipts  should  entitle 
the  holder  thereof,  on  the  1st  January,  1849,  to  become  a  regis- 
tered shareholder  in  a  new  Eastern  Union  stock  for  the  amount  he 
should  have  subscribed  and  paid  up,  upon  which  he  should 
receive  *  a  guaranteed  dividend  of  61.  per  cent  per  annum  *  161 
in  perpetuity. 

The  whole  of  the  800,0002.,  mentioned  in  this  resolution,  was 
soon  afterwards  subscribed,  and  certificates  were  issued  to  the 
subscribers  in  the  following  form:  "  Eastern  Union  Railway  Com- 
pany. Preference  stock,  carrying  interest  of  6/.  per  cent  per 
annum  in  perpetuity,  from  the  1st  of  January,  1849.  This  is  to 
certify,  that  the  holder  of  this  certificate  is  entitled  to  the  interest 
at  62.  per  cent  per  annum,  on  [  ]  pounds  of  the  same  stock." 
To  each  of  these  certificates  there  were  annexed  coupons,  which, 
on  the  face  of  them,  were  entitled  "  interest  warrants." 

After  the  creation  of  this  stock,  and  on  the  1st  August,  1849, 
the  Eastern  Union  Railway  Amendment  Act,  1849,  was  passed, 
by  the  fourth  section  of  which  it  is  enacted,  that  ^^  it  shall  be 
lawful  for  the  company  to  raise  the  sum  of  250,0002.,  by  creating 
new  shares  of  the  said  company,  in  addition  to  any  sums  which 
they  are  already  authorized  to  raise,  with  such  special  advantages 
in  respect  of  priority  or  amounts  (not  exceeding  102.  per  centum 
per  annum)  of  dividend,  or  other  regulations,  terms,  or  conditions, 
in  relation  to  such  shares,  as  may  be  resolved  on  by  any  general 
or  special  general  meeting  of  the  said  company,  subject,  neverthe- 
less, to  the  provisions  hereinafter  contained,  touching  the  priority 
of  existing  preference  shares  ;  and  the  capital,  so  to  be  raised  by 
the  creation  of  new  shares,  shall  be  considered  as  part  of  the 
general  capital  of  the  said  company." 
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Section  6  was  as  follows :  "  And  whereas,  nnder  the  authority 

of  the  said  recited  Acts,  or  some  of  them,  15,000  shares  of  the 

nominal  value  of  202.  each  were  created,  and  now  form 

*  162   part  of  the  capital  of  the  said  *  company  and  a  priority  in 

the  payment  of  dividends,  over  the  holders  of  other  shares 
in  the  said  company,  to  the  extent  of  61.  per  centum  per  annum 
upon  the  nominal  amount  thereof,  was  assigned  to  the  holders  of 
such  shares,  be  it  therefore  enacted,  that  such  shares  shall  be 
called  Eastern  Union  QL  per  centum  per  annum  preference  stock, 
and  that  the  said  company  shall  pay  dividends  to  the  holders 
thereof,  at  and  after  the  rate  aforesaid,  before  they  shall  pay  any 
dividend  to  the  holders  of  any  other  shares  in  the  said  company, 
whether  created  or  issued  under  the  authority  of  this  Act  or  of 
the  said  Acts,  or  any  of  them." 

Section  7  provided  as  follows :  "  That  any  other  shares  or  stock 
(if  any),  which  may  have  been  created  by  the  said  Eastern  Union 
or  the  said  Ipswich  and  Bury  St.  Edmunds  Railway  Companies, 
or  either  of  them,  at  any  general  or  special  general  meeting  of 
such  companies  respectively,  with  any  special  advantages  in  re- 
spect to  priority  or  amount  of  dividend  payable  thereon,  shall 
rank  before  and  take  precedence  of  any  shares  or  stock  which 
may  be  created  under  or  by  virtue  of  this  Act." 

After  the  passing  of  this  Act,  upon  the  transfer  being  made  of 
any  part  of  the  6Z.  per  cent  preference  stock,  the  certificates 
which  had  been  originally  issued  for  the  stock  transferred  were 
returned  to  the  company,  and  new  certificates  for  such  stock  were 
issued,  which  were  in  the  following  form : 

"  Eastern  Union  61.  per  cent  preference  stock,  entitled  to  a  pri- 
ority in  payment  of  dividends,  over  the  holders  of  other  shares  in 
the  said  company,  to  the  extent  of  61.  per  centum  per  annum.  12  & 
13  Vict.  c.  92.  Stock  certificate  for  201.  No.  of  certificate  [  J. 
This  is  to  certify,  that  ,  of  ,  is  registered 

*  163   *  in  the  books  of  the  Eastern  Union  Railway  Company,  for 

the  sum  of  20/.  of  the  Eastern  Union  6/.  per  cent  pref- 
erence stock." 

Some  time  between  the  passing  of  this  Act  and  the  month  of 
July,  1850,  the  company  raised  some  part  of  the  250,000/.  men- 
tioned in  the  Act,  by  the  issue  of  shares  bearing  a  guaranteed 
preferential  interest  of  10/.  per  cent  per  annum. 

In  the  month  of  July,  1850,  another  Act  of  Parliament  was 
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passed,  by  which,  after  reciting  that  the  total  amount  which  the 
Eastern  Union  Railway  Company  were  authorized  to  borrow  on 
mortgage  under  the  provisions  of  the  several  Acts  thereinbefore 
recited,  exclusive  of  the  recited  Act  passed  in  the  last  session  of 
Parliament,  was  536,666Z. ;  and  after  reciting,  that  by  the  recited 
Acte  the  company  were  authorized  to  raise  the  whole  or  any  part 
of  the  said  amount,  which  they  were  so  authorized  to  borrow,  by 
the  creation  of  new  shares  in  their  undertaking  in  lieu  of  borrow- 
ing the  same,  or,  having  borrowed  the  same,  te  create  new  shares 
for  the  purpose  of  paying  off  such  loan,  or  any  part  thereof,  and 
of  converting  the  same  into  capital ;  and  after  reciting  that  the 
company  were  unable  to  raise  the  amount  which  they  had  bor- 
rowed or  were  authorized  to  borrow  as  aforesaid,  or  any  part 
thereof,  by  such  shares  as  they  were  by  the  recited  Acts  authorized 
to  create  for  the  purpose  of  converting  loan  into  capital,  it  was 
thus  enacted  (§  6)  :  "  That,  subject  to  the  provisions  of  this  Act, 
the  directors,  with  the  consent  of  the  company,  may  from  time  to 
time  create  and  issue  in  the  manner  hereinafter  mentioned,  in  lieu 
of  such  shares  as  they  are  by  the  recited  Acts  authorized  to  create 
for  the  purpose  of  converting  loan  into  capital,  or  in  lieu  of  bor- 
rowing the  sums  which  they  are  by  such  Acts  authorized  to 
borrow,  other  shares  in  the  capital  of  *  the  company ;  and  *  164 
the  shares  from  time  to  time  so  created  shall  be  called 
*  Eastern  Union  Railway  debenture  shares.' "  By  the  9th  section 
it  is  enacted,  "  That,  subject  to  the  provisions  of  this  Act,  the 
directors,  with  the  consent  of  the  company,  may  from  time  to 
time  create  and  issue  the  said  debenture  shares,  or  any  of  them, 
at  such  respective  times,  and  of  such  respective  amounts,  and 
with  such  respective  preferential  or  other  interest  or  dividend,  and 
with  such  respective,  exclusive,  or  other  righte  and  privileges, 
and  on  such  respective  terms  and  conditions  as  to  the  respective 
amounts  and  times  of  payment  of  deposits  and  calls  on  and  in 
respect  of  the  same  respectively,  and  as  to  the  redemption  or  com- 
mutation of  such  shares,  or  of  the  interest  or  dividend  from  time 
to  time  payable  in  respect  thereof,  and  on  such  other  terms  and 
conditions,  and  generally  in  such  manner  in  all  respects  as  the 
directors,  with  such  consent  as  aforesaid,  shall  think  fit." 

The  19th  section  of  the  Act  enacted  that  debenture  shares 
should  bear  interest  at  a  rate  not  exceeding  51.  a  year  for  all  sums 
paid  in  respect  of  those  shares ;  and  the  20th  section  contained 
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the  following  enactment :  "  That,  subject  and  without  prejudice 
to  any  right  or  power  which  the  mortgagees  and  bond  creditors 
of  the  company,  or  any  of  them,  have  at  the  time  of  the  passing 
of  this  Act,  or  may  hereafter  have,  of  requiring  the  revenues  and 
income  of  the  company  to  be  applied  in  or  towards  satisfaction  of 
the  principal  moneys  due  on  their  mortgages  and  bonds  respec- 
tively, the  revenues  and  income  of  the  company  from  time  to  time 
applicable  to  the  payment  of  interest  on  the  debts  of  the  company, 
and  of  interest  or  dividends  on  shares  in  the  capital  of  the  com- 
pany, shall  be  applied  in  manner  following,  that  is  to  say :  first, 

in  payment  of  the  interest  from  time  to  time  accruing  on 
*  165    or  in  respect  of  the  mortgage  and  bond  *  debt,  or  such  part 

thereof  as  for  the  time  being  is  unsatisfied,  and  the  arrears 
(if  any)  from  time  to  time  of  such  interest,  according  to  the  legal 
priorities  of  such  mortgages  and  bonds  respectively;  secondly, 
subject  to  such  first  payment,  in  payment  of  the  interest  from 
time  to  time  accruing  on  or  in  respect  of  the  debenture  shares  for 
the  time  being  existing,  and  the  arrears  (if  any)  from  time  to 
time  of  such  interest;  thirdly,  subject  to  such  first  and  second 
payments  respectively,  in  payment  of  the  interest  or  dividend 
upon  the  guaranteed  or  preference  shares  of  the  company  created 
before  the  passing  of  this  Act,  and  the  arrears  (if  any)  from  time 
to  time  of  such  interest  or  dividend,  in  the  order  prescribed  by 
the  recited  Act  passed  in  the  last  session  of  Parliament ;  fourthly, 
subject  to  such  first,  second,  and  third  payments  respectively,  in 
payment  of  dividends  to  the  holders  of  the  remaining  shares 
in  the  company,  exclusive  of  the  said  guaranteed  or  preference 
shares." 

By  another  Act  of  Parliament,  which  was  passed  in  June,  1852, 
reciting  the  raising  of  the  sums  of  100,0002.  and  200,000/.  by  the 
issue  of  shares  bearing  a  preferential  interest  or  dividend  at  the 
rate  of  6L  per  cent  per  annum;  and  then  reciting  that  15,000 
shares  of  202.  each  had  been  issued,  bearing  the  preference,  inter- 
est, or  dividend  of  6Z.  per  cent  per  annum  ;  and  after  designating 
them  as  preference  stock  No.  1,  and  which  stock  was,  by  the  East- 
ern Union  Railway  Amendment  Act  of  1849,  declared  to  be  entitled 
to  a  priority  in  the  payment  of  dividend  over  the  holders  of  other 
shares  in  the  company  to  the  extent  of  61.  per  cent  per  annum, 
and  then  reciting  the  creation  of  shares  under  the  Act  of  1849, 
which  were  designated  as  ^'  preference  stock,  Nos.  2,  8,  and  4,"  it 
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was  recited  thus :  "  And  whereas  the  company  are  in- 
debted to  creditors  not  holding  security  on  mortgage  *  or  *  166 
bond,  on  account  of  land,  works,  buildings,  plant  or  stock, 
working  expenses,  supplies,  furnishing,  and  other  matters,  and 
the  immediate  enforcing  of  such  debts  would  be  productive  of 
great  detriment  and  embarrassment  to  the  company ;  and  whereas 
the  amount  owing  by  the  company  on  mortgage  or  bond  is  620,000/., 
and  the  annual  sum  payable  by  the  company  for  interest  thereon 
and  on  other  debts,  and  for  dividends  upon  the  said  preference 
stocks  and  shares,  exclusive  of  the  preference  shares  hereinbefore 
last  mentioned  "  (meaning  exclusively  of  the  shares  created  under 
the  Act  of  1849,  not  of  the  shares  which  had  been  created  previ- 
ously to  that  Act),  "  and  besides  other  fixed  charges,  amounts  to 
the  sum  of  70,000/.  or  thereabouts,  and  the  available  annual 
revenue  of  the  company  is  insufficient  for  the  payment  thereof: 
and  whereas  the  inadequacy  of  the  funds  and  revenue  of  the  com- 
pany to  meet  the  various  claims  thereon  has  placed  its  affairs  in  a 
state  of  great  embarrassment,  and  threatens  loss  and  detriment  to 
all  parties  interested,  and  serious  inconvenience  and  injury  to  the 
public,  unless  a  speedy  remedy  be  provided:  and  whereas  it  is 
expedient  that  the  company  should  be  authorized  to  make  arrange- 
ments with  the  said  unsecured  creditors,  and  a  large  proportion  of 
such  creditors  are  willing  to  enter  into  such  arrangements."  Then 
it  was  enacted  by  §  3,  that  after  the  passing  of  the  Act  the  direc- 
tors of  the  company  might,  with  the  consent  of  four-fifths  of  the 
shareholders  of  the  common  stock  of  the  company  present  at  a 
meeting  to  be  convened  in  the  manner  specified,  convert  any  part 
of  the  debts  owing  by  the  company,  not  secured  by  mortgage  or 
bond,  into  perpetual  stock  of  the  company  of  equal  amount,  bear- 
ing a  preferential  "  dividend  or  interest  in  the  nature  of  dividend, 
not  exceeding  the  rate  of  il.  per  cent  per  annum,"  to  be  entitled 
to  be  paid  in  priority  to  any  interest  or  dividend  upon  pref- 
erence stock  No.  1,  No.  3,  and  No.  4  (that  was  in  *  priority  *  167 
to  the  6/.  per  cent  stock,  and  also  to  the  stocks  created  under 
the  Acts  of  1849),  and  the  directors  were  empowered  to  create 
such  stocks  as  might  be  necessary  and  sufficient  for  the  commuta- 
tion of  the  debts,  not  exceeding  a  certain  amount,  which  was  to  be 
called  "  Creditors'  Stock,"  and  the  directors  were  to  pay  the  divi- 
dends on  it ;  and  on  that  the  creditors  were  to  cease  to  have  any 
interest  in  respect  of  their  debts. 

VOL.  vn.  9  [  129  ] 
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It  appeared  by  this  Act  that  there  were  certain  shares  of  the 
company  which  had  never  been  issued.  These  were  designated  by 
the  5th  section  of  the  Act  as  unissued  shares,  and  powers  were 
given  to  the  company  to  create  and  issue  new  shares  instead  of  the 
unissued  shares,  and  the  shares  which  were  so  raised  were  to  be 
applicable  to  the  payment  of  any  debts  which  the  company  might 
be  liable  to  at  the  time  of  the  passing  of  the  Act.  By  section  7, 
the  directors  were  empowered,  with  the  consent  of  four-fifths  of 
the  holders  of  the  preference  stock  No.  1,  to  attach  to  the  new 
shares,  or  any  part  or  number  thereof,  such  "interest  or  dividend*' 
as  the  directors  might  determine,  and  that  interest  or  dividend 
when  so  attached  was  to  have  priority  over  every  other  stock  or 
shares  of  the  company,  except  the  creditors'  stock,  and  it  was  pro- 
vided that  the  new  shares  should  not  in  the  aggregate  exceed 
77,825/. 

The  plaintiff  Thomas  Sturge  became  the  purchaser  of  555  shares 
of  the  6/.  per  cent  preference  stock,  in  the  months  of  May  and  Sep- 
tember, 1848,  and  of  July  and  October,  1849 ;  and  in  the  month 
of  July,  1853,  he  purchased  648  more  shares  of  the  same  stock. 
The  company  paid  61.  per  cent  per  annum  upon  this  preference 
stock,  down  to  the  month  of  June,  1850,  but  the  payment  in  respect 

of  the  stock  ceased  at  that  time. 
*  168        *  It  was  in  this  state  of  circumstances  that  in  the  month 

of  August,  1853,  the  Eastern  Union  Amendment  Act,  1853, 
was  passed,  for  enabling  the  company  to  redeem  the  preference 
stock.  By  that  Act  the  creation  of  the  preference  stock  before  the 
amalgamation  was  recited  ;  the  Act  of  1850  was  recited ;  and  then 
it  was  recited  that  since  the  passing  of  the  last-mentioned  Act 
there  had  been  no  revenues  or  income  of  the  company  applicable 
to  the  payment  of  interest  or  dividend  on  the  shares  in  the  capital 
of  the  company ;  and  ihat  accordingly  no  dividend  had  been 
declared  thereon,  and  that,  in  the  then  present  position  of  the  com- 
pany, a  considerable  period  might  elapse  before  any  portion  of  its 
revenues  or  income  could  be  legally  applicable  to  the  payment  of 
interest  or  dividend  on  any  of  the  said  preference  shares,  or  on  its 
ordinary  share  capital,  and  that  in  consequence  thereof,  and  in 
compliance  with  the  desire  of  a  large  number  of  the  preference 
shareholders,  and  for  facilitatiiQg  and  enabling  them  to  enter  into 
arrangements  with  neighbouring  railway  companies,  the  company 
were  willing  to  redeem  at  par  all  the  preference  shares,  and  that  it 
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was  expedient  that  powers  should  be  conferred  on  them  for  snch 
purpose.  Then  it  was  enacted  thus :  "  It  shall  be  lawful  for  the 
company,  and  they  are  hereby  required  to  redeem,  in  manner  here- 
inafter mentioned,  all  the  said  preference  shares,  by  paying  in  cash 
to  the  respective  holders  of  such  shares,  upon  the  production  of 
the  certificate  thereof,  at  the  rate  of  109/.  for  shares  in  the  aggre* 
gate  of  the  nominal  value  of  100/.,  and  proportionately  for  shares 
in  the  aggregate  of  greater  or  less  nominal  value,  with  interest  on 
such  redemption  money  at  the  rate  of  4/.  per  centum  per  annum 
from  the  passing  of  this  Act,  and  the  said  respective  holders  shall 
accept  and  take  such  payment  and  deliver  up  the  said  certifi* 
cates." 

The  7th  section  of  the  Act,  which  is  the  only  other  *  sec-  *  169 
tion  material  to  be  noticed,  contained  the  following  proviso : 
^'  Provided  always,  that  nothing  in  this  Act  contained  shall  be  held 
to  take  away  or  prejudice  any  right  to  the  interest  or  dividend  (if 
any)  due  on  any  preference  shares  of  stock  up  to  the  time  of  the 
redemption  of  the  same  by  virtue  of  this  Act,  or  any  remedy  at 
law  or  in  equity  for  the  recovery  of  such  interest  or  dividend." 

In  pursuance  of  this  Act  the  company,  on  the  16th  of  February, 
1854,  paid  to  the  plaintiff  Thomas  Sturge  the  redemption  money 
upon  the  shares  held  by  him,  calculated  at  the  rate  of  109/.  per 
share,  with  interest  upon  such  redemption  money  at  4/.  per  cent 
per  annum  from  the  20th  of  August,  1853,  and  he  then,  in  conform* 
ity  with  the  Act,  delivered  up  the  certificates  for  his  shares,  but, 
at  the  same  time,  demanded  payment  of  interest  or  dividends  upon 
the  shares  at  the  rate  of  6/.  per  cent  per  annum  from  the  month 
of  June,  1850,  and  the  demand  not  having  been  complied  with,  he 
delivered  to  the  company  a  notice  demanding  payment  of  4570/. 
3«.  8(2.  for  the  arrears,  and  stating  that  he  delivered  up  the  certifi- 
cates under  protest,  and  without  meaning  to  relinquish  his  right 
to  the  arrears. 

It  was  for  the  recovery  of  the  dividends  or  interest  thus  de- 
manded, and  upon  a*  suggestion  that  the  company  were  about  to 
apply  their  funds  in  payment  of  dividends  to  their  ordinary  share- 
holders in  contravention  of  the  plaintiff's  rights,  that  the  bill  was 
filed. 

Upon  the  injunction  prayed  by  the  bill  being  moved  for  before 
the  Vice-Chancellor,  his  Honor  made  the  following  order :  "  This 
Court  doth  order  that   an    injunction   be   awarded  to   restrain 
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the  Eastern  Union  Railway  Company  and  Sir  Samuel  Bignold, 

Thomas  Brassey,  Ac,  or  other  the  directors  of  the  said  company 

for  the  time  being,  from  declaring  or  paying  any  dividend 

*  170    oil  the  ordinary  *  shares  or  stock  of  the  said  company,  with- 

out first  paying  or  satisfying  the  arrears  of  dividends  due 
as  in  the  bill  mentioned  at  the  time  of  the  passing  of  the  Eastern 
Union  Railway  Amendment  Act,  1853,  in  respect  of  the  preference 
stock  or  shares  in  the  bill  mentioned,  until  the  hearing  of  this 
cause  or  until  the  further  order  of  this  Court,  and  the  said  order  is 
to  be  without  prejudice  to  any  question  as  to  the  arrears  of  divi- 
dends between  the  time  of  the  passing  of  the  said  Act  and  of  the 
redemption  of  such  preference  stock  or  shares." 

Mr.  Bolt  and  Mr,  B.  Hawkins  were  for  the  plaintiff. 

The  Solicitor-General^  Mr.  Selwyn,  and  Mr.  Locock  Webby  for 
the  company. 

The  arguments  appear  sufficiently  from  the  judgments. 
Judgment  reserved. 

June  2. 

The  Lord  Justice  Knight  Bruce.  —  With  an  appeal  motion  in 
this  cause  the  cause  itself  was  heard  before  us  in  the  early  part  of 
the  last  month,  and  we  have  now  to  dispose  of  both.  The  motion, 
which  was  on  the  part  of  the  defendants,  sought  to  discharge  an 
interlocutory  order  made  by  the  Vice-Chancellor  Wood  in  these 
terms :  [His  Lordship  read  it.] 

The  motion  was  resisted  by  the  plaintiff,  who  sought  upon  the 
hearing  to  obtain,  with  the  continuance  of  the  injunction,  a  decla- 
ration of  right  in  conformity  with  the  view  on  which  the 

*  171    order  had  been  made.    The  plaintiff  *  by  his  counsel,  how- 

ever, at  the  bar,  waiving  all  claim  to  an  extension  of  the 
injunction  to  the  point  reserved  by  the  order,  waived  that  point 
for  all  purposes  of  relief  in  the  cause  also. 

Tlie  questions  are:  first,  whether  according  to  the  true  con- 
struction of  the  Acts  of  Parliament  to  which  the  argument 
referred,  so  far  as  they  have  any  bearing  on  the  dispute,  the 
defendants  are,  as  against  the  plaintiff  and  the  other  persons  on 
whose  behalf  he  sues,  entitled  to  do  what  the  injunction  prohibits. 
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Secondly.  Whether  if  the  defendants  are  not,  that  is  to  say,  if 
the  point  of  construction  is  with  the  plaintiff,  he  has  by  contract 
or  conduct  lost  the  right  of  availing  himself  of  it. 

Thirdly.  What,  if  any,  is  the  effect  on  the  suit  of  the  other  or 
some  of  the  other  persons  on  whose  behalf  he  sues  having  by 
contract  or  conduct  lost  that  right,  if  the  fact  is  so. 

Fourthly.  Whether  the  suit  was  prematurely  or  unnecessarily 
instituted. 

Upon  the  first  question,  if  I  entertained  any  doubt  I  have 
ceased  to  do  so.  Certainly  the  Acts  of  Parliament  chiefly  or  alone 
material  in  the  dispute  are,  in  part  at  least,  inaccurately  worded, 
as  we  know  that  many  Acts  of  Parliament  are.  But  language  may 
be  incorrect  without  being  unintelligible.  That  appears  to  me  to 
be  the  case  here.  Observations,  urged  with  all  the  ability  of 
which  the  subject  admitted  the  use,  have  been  made  concerning 
the  difierent  meanings  properly  belonging  to  the  words  "  divi- 
dend "  and  "  interest,"  and  to  the  words  "  guarantee  '* 
and  "  preference,"  concerning  the  general  *  Statute  of  the  *  172 
8th  of  the  Queen,  c.  16,  incorporated  into  th&  Acts  of 
1847,  and  as  to  9/.  being  half  three  years'  interest  at  the  rate  of 
six  per  cent  per  annum  upon  lOOZ.,  and  so  on.  But  the  purport 
and  intention  of  the  Acts  to  be  construed  become  upon  this  point, 
after  a  careful  examination  of  them,  plain  enough. 

The  first  question,  which  depends  mainly,  if  not  alone,  upon  the 
true  reading  and  import  of  the  4th,  6th,  and  7th  sections  of  the 
Act  of  1849,  the  20th  section  of  that  of  1850,  and  the  2d,  5th, 
6th,  7th,  and  8th  sections  of  the  Act  of  1853,  is,  I  think,  as  the 
Vice-Chancellor  has  thought,  with  the  plaintiff",  whose  case,  if  not 
assisted,  is  not,  in  my  opinion,  worsened  by  the  Act  of  1852  or 
that  of  1854. 

The  second  question  is  one  wholly  of  the  effect  of  the  evidence, 
which,  applied  as  it  is  to  proceedings  of  the  nature  and  character 
of  those  to  which  it  relates,  I  do  not  blame  myself  for  not  having 
at  once  clearly  understood  and  appreciated.  Nor  was  any  en- 
deavour wanting  on  the  defendants'  side,  which  legitimately  and 
properly  was  capable  of  being  used,  to  show  it  in  the  light  most 
favourable  to  them.  The  impression,  however,  on  my  mind  at  the 
conclusion  of  the  argument  has  been  strengthened  by  subsequent 
examination  of  the  papers,  and  I  am  satisfied  that  the  defendants' 
case  in  this  respect  is  a  failure.     Whatever  may  be  thought  of 
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their  conduct,  as  direct  or  indirect,  whatever  of  their  faith,  as  bad 
or  good,  they  appear  to  me  not  to  have  succeeded  in  impeaching 
the  honesty  or  behaviour  of  the  plaintiff.  I  agree  with  the  Vice- 
Chancellor,  that  neitlier  contract  nor  conduct  on  the  plaintiff's 
part  inconsistent  with  his  right  to  insist  in  the  present  suit  on  the 
full  benefit  of  the  Acts  of  1849, 1850,  and  1853,  according 

*  173    to  tha*  which  ex  *  facie  is  their  true  interpretation,  has 

been  proved,  or,  indeed,  has  not  been  disproved. 

Passing  for  the  present  over  the  third  question,  I  conceive  that 
the  defendants  fail  alike  on  the  fourth.  Whatever  may  have  been 
the  state,  whatever  was  likely  or  is  likely  to  be  the  condition  of 
their  revenues,  the  plaintiff  was,  in  my  opinion,  entitled  to  come  to 
this  Court  for  that  protection  by  injunction,  which  he  has  had,  and 
that  declaration  which  we  mean  to  give  him.  The  defendants' 
conduct,  previous  to  the  commencement  of  the  cause,  and  the  nsr 
ture  of  their  defence  in  it,  seem  to  me  conclusive  against  them  on 
this  point.  The  plaintiff  was  not  bound  to  wait  until  there  should 
be  funds,  if  indeed  there  have  not  yet  been  funds  applicable  to  the 
payment  of  his  demand. 

With  regard  to  the  third  question,  I  will,  for  the  purpose  of  it, 
assume  the  possibility  or  even  probability,  that  some  of  those,  on 
whose  behalf  besides  his  own  the  plaintiff  sues,  have,  by  contract 
or  conduct,  precluded  themselves  from  denying  the  character  and 
object  which  the  defendants  ascribe  to  the  91.  added  to  the  lOOZ., 
—  have  precluded  themselves  from  participating  with  the  plain- 
tiff in  any  benefit  derivable  from  this  litigation.  The  assumption, 
however,  does  not  seem  to  me  to  render  a  dismissal  either  total  or 
partial,  or  an  amendment  of  the  bill  necessary.  But  it  may  be 
proper,  and,  on  the  whole,  I  think  it  right,  that  our  order  and 
decree,  refusing  the  appeal  motion  with  costs,  making  a  decla- 
ration in  conformity  with  the  injunction  and  continuing  the  in- 
junction, should  be  expressly,  without  prejudice  to  the  question, 
whether  any  of  the  persons,  on  whose  behalf  the  suit  is  instituted, 
other  than  the  plaintiff,  has  or  have,  by  any  contract  or  contracts, 
or  conduct  given  up  or  become  deprived  of  any  title  to  participate 
in  the  benefit  of  it. 

•  174        *  The  defendants  have  so  acted  previously  to  it,  and  have 

so  defended  it,  as  in  my  judgment  to  render  them  justly  lia- 
ble to  all  the  costs  of  it,  with  which  accordingly  I  am  in  favour  of 
charging  them.     And,  without  intending  to  make  any  reflection, 
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or  cast  any  doubt  upon  the  integrity,  personally  and  singly,  or  the 
respectability,  personally  and  singly,  of  any  one  of  the  gentlemen 
who  are  before  us  as  defendants,  I  wish  to  be  distinctly  understood 
as  thinking  it  not  creditable  to  them  collectively,  or  to  the  body 
whose  affairs  they  manage,  that  there  should  have  been  the  just 
occasion,  which,  as  I  consider,  there  was,  for  the  present  litigation, 
or  that  a  Court  of  justice  should  have  had  imposed  on  it  the  duty 
of  dealing  with  the  unconscientious  defence,  of  which  I  willingly 
join  in  completing  the  defeat  commenced  by  the  Yice-Ghancellor. 

The  Lord  Justice  Turner,  after  stating  the  facts  in  nearly  the 
words  in  which  they  have  been  already  stated,  said:  From  this 
order  the  defendants  appealed,  and  upon  the  appeal  motion  coming 
on  before  us  it  was  agreed,  that  the  cause  should  be  heard  with 
the  motion.  The  cause  and  the  motion  have  been  heard  accord- 
ingly, and,  upon  the  hearing,  the  plaintiff  waived  all  claim  to  any 
dividends  or  interest,  in  respect  of  the  shares  subsequent  to  the 
time  of  the  redemption. 

We  have  now  to  dispose  of  the  rest  of  the  plaintiff's  claim.  The 
most  convenient  mode  of  doing  so  seems  to  me  to  be,  to  deal  with 
the  case  as  it  was  presented  to  us  on  the  part  of  the  defendants. 

The  case  on  their  part  was  presented  to  us  in  four  points  of 
view :  1st.  That  the  plaintiff  never  had  any  right  to  any 
arrears  of  dividends  or  interest,  in  respect  *  of  the  shares  in  *  175 
question.  2d.  That  if  the  plaintiff  ever  had  any  such  right 
it  has  been  destroyed  or  lost.  3d.  That  the  suit  is  not  properly 
framed  for  the  assertion  of  the  alleged  right.  4th.  That  in  any 
event  the  suit  is  premature. 

The  argument  on  the  part  of  the  defendants  upon  the  first  point 
was,  that,  at  the  time  of  the  creation  of  the  shares  in  question,  the 
company  had  no  power  to  create  shares  carrying  any  preferential 
interest  or  dividend,  and  that  the  shares,  therefore,  were  not  orig- 
inally well  created.  That  upon  the  true  construction  of  the  Acts 
of  Parliament  which  were  passed  after  the  creation  of  those  shares, 
they  give  no  right  to  any  payment  in  respect  of  the  shares,  except 
by  way  of  preferential  dividend.  That  dividends,  whether  prefer- 
ential or  not,  are  shares  of  profit  merely,  and  that  there  having 
been,  as  was  alleged  and  not  disputed,  no  profit  realized  by  the 
company  between  the  month  of  June,  1850,  and  the  time  of  the 
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redemption  of  the  shares,  there  could  be  nothing  coming  to  the 
plaintiff,  in  respect  of  dividends  during  that  period. 

Whether  these  shares  were  originally  well  .created  or  not,  it  is 
not  in  my  opinion  necessary  for  us  to  decide.  It  may  be  assumed, 
that  they  were  not  originally  well  created,  and  in  dealing  with 
this  part  of  the  case,  I  shall  proceed*  upon  that  assumption,  desir- 
ing only,  that,  in  being  silent  upon  the  point,  I  may  not  be  under- 
stood as  giving  the  least  encouragement  to  the  notion,  that  it  is 
competent  to  companies  to  create  preferential  shares  under  the 
general  powers  contained  in  Acts  of  Parliament  of  this  descrip- 
tion. 

Setting  aside,  then,  the  question  as  to  the  creation  of  these 
shares,  and  assuming  them  not  to  have  been  well  created,  the 

point  under  consideration  depends,  as  it  seems  to  me,  upon 
*  176    the  construction  of  the  Acts  which  *  were  passed  after  the 

creation  of  the  shares.  By  the  first  of  these  Acts,  the  Act  of 
1849,  the  company  are  to  pay  dividends  to  the  holders  of  shares  of 
the  61.  per  cent  preference  stock  before  they  pay  any  dividends  to 
the  holders  of  other  shares  in  the  company,  and  if  the  case  stood 
upon  the  enactment  alone  there  would  no  doubt  be  strong  ground 
to  contend  that  the  dividends  to  be  paid  to  the  holders  of  the  pref- 
erence stock,  though  payable  in  priority,  ought  to  be  taken  to  be 
dividends  of  the  same  nature  and  character  as  the  dividends  pay- 
able to  the  ordinary  shareholders.  But  this  enactment  is  prefaced 
by  a  recital,  and  the  recital  is,  that  a  priority  in  the  payment  of 
dividends  has  been  assigned  to  the  holders  of  the  preference  stock. 
The  recital,  therefore,  refers  us  to  what  has  been  assigned  to  the 
holders  of  this  stock,  and  when  we  look  to  see  what  has  been  so 
assigned,  we  find  that  what  was  proposed  to  be  assigned  was  a 
guaranteed  preference,  that  what  was  resolved  to  be  assigned  was 
a  guaranteed  dividend  of  61.  per  cent,  and  that  what  was  actually 
assigned  was  interest  at  6{.  per  cent  per  annum.  It  thus  appears 
that  the  word  "  dividend,"  as  used  in  the  recital,  means^  with 
reference  to  the  holders  of  this  stock,  guaranteed  dividends  or  in- 
terest. The  question  then  comes  to  this,  whether  the  word  "  divi- 
dends," as  used  in  the  enactment,  is  to  have  the  same  meaning 
attributed  to  it  as  it  bears  in  the  recital,  or  whether  its  meaning  in 
the  enactment  is  to  be  governed  by  the  meaning  which  may  be 
attributable  to  the  word  as  applied  to  ordinary  shareholders ;  and 
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there  can,  I  think,  be  no  doubt  that  words  ought  to  be  construed 
with  reference  to  the  subject  to  which  they  apply,  and  not  with 
reference  to  the  meaning  which  may  be  attached  to  them  as  ap- 
plied to  a  different  subject. 

It  was  argued,  with  reference  to  this  Act,  that  the  true  mean- 
ing of  it  was  to  effect  a  compromise  with  the  holders 
*  of  this  preference  stock ;  that  the  shares  having  been  *  177 
created  carrying  interest,  the  legislature  repudiated  the  in- 
terest, and  would  concede  only  dividends  with  a  preference  at- 
tached to  them.  But  the  observations  which  I  have  already  made 
seem  to  me  to  displace  this  argument;  and  it  may  further  be 
observed  upon  it,  that  the  Act  shows  no  intention  whatever  to 
alter  what  had  been  already  done,  and  that  it  cannot  be  supposed 
that  if  such  an  intention  had  been  entertained  the  legislature  would 
have  omitted  to  express  it. 

If  therefore  this  case  had  rested  wholly  upon  the  Act  of  1849, 
I  should  have  felt  little  doubt  that  the  dividends  upon  this  prefer- 
ence stock  ought  to  be  considered  as  interest,  but  the  case  is  more 
clear  upon  the  subsequent  Acts.  By  the  Act  of  1850  the  income 
of  the  company  is  to  be  applied,  thirdly,  in  payment  of  the  inter- 
est or  dividends  upon  the  guaranteed  or  preference  shares  of  the 
company  before  the  passing  of  the  Act,  and  the  arrears,  if  any, 
from  time  to  time  of  such  interests  or  dividends  in  the  order  pre- 
scribed by  the  Act  of  1849.  We  have  here,  therefore,  an  express 
reference  to  the  arrears  of  interest  or  dividends,  an  expression 
wholly  inapplicable  to  dividends  according  to  the  ordinary  mean- 
ing of  the  word.  It  was  attempted  to  account  for  this  by  refer- 
ring to  the  fact  of  shares  carrying  interest  at  102.  per  cent  having 
been  created  before  the  passing  of  the  Act,  but  it  is  to  be  observed, 
in  the  first  place,  that  the  guaranteed  or  preference  shares  which 
are  referred  to  in  this  provision  of  the  Act  are  guaranteed  or  pref- 
erence shares  in  respect  of  which  the  order  of  payment  of  divi- 
dends has  been  prescribed  by  the  Act  of  1849,  and  that  the  Act  of 
1849  does  not  in  terms  prescribe  any  order  for  the  payment  of 
dividends  or  interest  except  with  reference  to  the  62.  per  cent 
preference  stock.  It  gives  power  to  create  the  shares  carry- 
ing interest  at  10/.  per  cent,  but  does  not  in  *  terms  pre-  *  178 
scribe  the  order  in  which  that  interest  is  to  be  paid. 

Assuming,  however,  as  perhaps  may  be  the  better  opinion,  that 
the  shares  created  under  the  Act  of  1849  ought  to  be  considered 
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as  included  in  this  provision  of  the  Act  of  1850,  the  argument  on 
the  part  of  the  defendants  is  but  little  if  at  all  advanced,  for  there 
can  be  no  doubt  that  the  dividends  upon  the  6Z.  per  cent  prefer- 
ence stock  would  be  to  be  paid  in  preference  to  the  10/.  per  cent 
interest  on  the  shares ;  and  dividends  on  shares  which  are  payable 
in  priority  to  fixed  interest  upon  other  shares  cannot  be  the  com- 
mon and  ordinary  dividends. 

Again,  the  Act  of  1852  clearly  shows  that  the  words  "  interest 
or  dividends,"  as  used  with  reference  to  these  shares  and  other- 
wise, mean  interest.  In  the  recitals  we  have  "  15,000  shares  of  20/. 
each,  bearing  a  preferential  interest  or  dividend  of  6/.  per  cent  per 
annum,"  and  the  14th  section  of  the  Act  mentions  the  payment  of 
interest  or  dividends  at  the  rate  of  4/.  per  cent  per  annum,  besides 
which  there  is  a  recital  in  the  Act  in  which  the  dividends  on  these 
shares  are  mentioned  as  part  of  an  annual  sum  payable  by  the 
company. 

My  opinion,  therefore,  upon  the  first  point  is  free  from  doubt, 
that,  so  far  as  the  question  depends  upon  the  construction  of  the 
Acts  of  Parliament,  the  company,  at  the  time  of  the  passing  of 
the  Redemption  Act,  were  bound  to  pay  to  the  plaintiff  and  the 
other  holders  of  the  6/.  per  cent  preference  stock,  the  arrears  of 
interest  upon  their  shares  from  June,  1850. 

Upon  the  second  point,  that  the  right  of  the  plaintiff  to  the 
arrears  of  interest  upon  his  shares  from  June,  1850,  was  de- 
*  179  stroyed  or  lost,  the  argument  on  the  part  of  the  *  defendants 
was  this.  That  the  right  was  destroyed  by  the  operation  of 
the  Redemption  Act ;  and  further  that  before  the  passing  of  the 
Redemption  Act,  there  had  been  such  conduct  on  the  part  of  the 
plaintiff  as  to  preclude  him  in  equity  from  claiming  these  arrears. 
It  was  said,  that  in  December,  1851,  the  plaintiff  induced  the 
creditors  of  the  company,  or  some  of  them,  to  agree  to  enter 
into  arrangements  with  the  company  for  satisfaction  of  their 
debts,  upon  the  terms  of  his  (the  plaintiff's)  and  other  preferen- 
tial shareholders  agreeing  to  modify  their  claims  for  interest  upon 
the  preferential  shares ;  and  that  when  the  creditors  had  bound 
themselves  by  the  arrangement  on  their  part,  the  plaintiff  re- 
ceded from  the  agreement  which  had  been  entered  into  on  his 
part ;  secondly,  that  in  April  and  May,  1852,  the  plaintiff  again 
agreed  to  terras  with  respect  to  the  redemption  of  the  preferential 
stock,  and  the  payment  of  interest  upon  it,  and  again  receded  from 
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his  agreement ;  and,  thirdly,  that  9Z.,  part  of  the  109Z.  made  paya- 
ble by  the  Redemption  Act  for  each  100/.  stock,  was  so  made 
payable,  and  was  agreed  to  be  taken  by  the  plaintiff  in  satisfaction 
of  these  arrears.  Under  these  circumstances  it  was  insisted  by 
the  defendants,  that  the  saving  clause  in  the  Redemption  Act 
being  only  of  the  rights  (if  any)  of  the  holders  of  the  preference 
stock,  that  saving  clause  could  not  operate  in  favour  of  the  plain- 
tiff; and,  further,  that  the  claim  of  the  plaintiff  to  insist  upon  it 
amounts  in  equity  to  a  fraud. 

But  with  respect  to  the  mere  operation  of  the  Redemption  Act, 
the  saving  clause  would  of  course  prevent  it  from  operating  to 
destroy  the  plaintiff's  right,  if  at  the  time  of  the  passing  of  the 
Act  any  such  right  existed  on  his  part ;  and  with  respect  to  what 
passed  in  December,  1851,  and  April  and  May,  1852, 1  think  that 
these  shares  having  been  treated  in  the  Act  of  1852,  which  did 
not  pass  till  the  end  of  June  in  that  year,  as  subsisting  and 
valid,  and  *  carrying  interest  at  the  rate  of  61.  per  cent  per  *  180 
annum,  this  Court  could  not,  upon  the  ground  of  any  thing 
which  had  occurred  before  the  passing  of  that  Act,  be  justified  in 
holding  that  any  of  them  do  not  carry  that  rate  of  interest. 

I  may  add  that  I  have  looked  fully  into  the  evidence  as  to  what 
passed  at  these  periods,  and  that  I  think  it  wholly  insufficient  to 
establish  the  case  set  up  by  the  defendants.  As  to  what  passed  in 
December,  1851, 1  think  it  clear  upon  the  evidence  that  the  par- 
ticular terms  of  arrangement  with  the  creditors,  to  which  the 
preferential  shareholders  had  agreed,  were  not  even  attempted  to 
be  carried  out ;  and  as  to  what  passed  in  April  and  May,  1852, 1 
think  that  if  any  agreement  was  come  to  on  the  part  of  the  plain- 
tiff, which  I  doubt,  that  agreement  was  only  a  step  in  the  negotia- 
tions which  took  place  with  reference  to  the  Act  of  1852,  and  was 
put  an  end  to  before  any  thing  was  done  upon  it.  Tliis  part  of 
the  case  therefore  is  reduced  to  what  occurred  after  the  passing  of 
the  Act  of  1852,  and  upon  looking  into  the  evidence  upon  that 
subject,  I  am  fully  satisfied  that  it  affords  no  reasonable  ground 
for  the  case  set  up  on  the  part  of  the  defendants. 

The  only  remaining  objections  are,  that  this  suit  is  not  properly 
framed,  and  that  the  bill  has  been  prematurely  filed.  With  re- 
spect to  the  latter  point,  I  am  of  opinion  that  there  was  a  suf- 
ficient case  to  justify  the  plaintiff  in  applying  to  the  Court  for  the 
injunction,  and  tliat  the  objection  therefore  cannot  be  supported  ; 
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but  with  respect  to  the  former  point,  I  much  doubt  whether  the 
suit  is  properly  framed.     Where  a  plaintiff  sues  on   behalf  of 
himself  and   others,  I  apprehend  that  all  must  have  a  common 
right.i    I  doubt  whether  the  right  in  this  case  is  not  rather 
*  181    a  separate  right  in  each  holder  of  this  stock  *  than  a  com- 
mon right  in  all  the  holders  of  it.    The  point,  however,  is  not 
material,  as  the  late  Act  of  Parliament  has  removed  all  objections 
upon  the  ground  of  misjoinder,  and  independently  of  the  Act  it 
would  have  been  in  the   power  of  the  Court  to  give  leave  to 
amend,  which,  in  a  case  of  this  nature,  we  should  have  felt  bound 
to  do.2 
I  concur  in  the  decree  as  proposed. 


EARL  OP  MANSFIELD  v.  OGLE. 

1855.    Jane  6,  7,  9.    Before  the  Lords  Justices. 

A  reversioner  in  fee  expectant  on  the  death  of  a  tenant  for  life  aged  sixty-one, 
mortgaged  in  1819  his  reversion  by  way  of  trust  to  secure  repayment  of  an 
advance  of  500/.  on  the  death  of  the  tenant  for  life,  with  6001,  more  if  the 
tenant  for  life  died  within  five  years,  and  twice  as  much  more  if  he  died  after 
that  period :  Held,  under  the  law  then  in  force,  that  the  security  was  void  as 
usurious. 

To  a  foreclosure  bill  filed  by  a  mortgagee  stating  subsequent  incumbrances,  and 
that  some  specified  defendants  claimed  an  interest  in  the  mortgaged  property, 
one  of  these  defendants  put  in  an  answer  claiming  to  be  entitled  under  the 
above-mentioned  security.  By  the  decree  the  usual  reference  was  directed 
as  to  incumbrances  and  their  priorities.  The  above  defendant  claimed  as  an 
incumbrancer  under  this  decree  and  the  Master  disallowed  his  claim :  Heldf 
that  the  Master  had  jurisdiction  so  to  decide,  although  the  security  was  not 
impeached  by  the  pleadings. 

This  was  an  appeal  from  an  order  of  Vice-Chancellor  Stuart, 
allowing  exceptions  to  the  report  of  Master  Richards,  made  under 
an  order  directing  him  to  inquire  and  state  what  charges  and 
incumbrances  there  were  affecting  the  estates  in  the  pleadings 
mentioned,  and  to  state  their  priorities,  and  to  take  an  account 
of  the  principal  and  interest  due  upon  such  incumbrances,  with 

'  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  240  et  seq. 
'     •  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  284. 
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liberty  to  state  special  circumstances  as  to  the  charges  and  in- 
cumbrances. 

The  suit  was  that  of  a  mortgagee  seeking  to  redeem  prior 
incumbrances  and  to  foreclose  subsequent  ones,  and  the  Master, 
in  executing  this  decree,  had  treated  as  void  a  security  made  to 
two  mortgagees,  named  Complin  and  Wheeler,  in  1819,  which 
was  subsequent  to  one  of  the  plaintiff's  securities  and  prior 
to  another.  The  interest  *  of  Complin  under  this  security  *  182 
had  become  vested  in  his  representative  Mr.  Cobb,  one  of 
the  defendants,  —  the  present  respondent, — with  respect  to  whom 
and  other  incumbrancers,  the  bill,  without  particularizing  their 
securities,  alleged  that  they  claimed  an  interest  in  the  mortgaged 
premises. 

Mr.  Cobb  by  his  answer  stated  the  particulars  of  his  security, 
which  was  created  by  indentures  of  lease  and  release  dated  14th 
and  15th  May,  1819.  By  the  latter  deed,  after  reciting  that  the 
mortgagor  was  entitled  to  the  property  in  fee-simple,  subject  to 
the  life-estate  of  his  father,  and  that  he  had  occasion  to  borrow 
2000^.,  which  Henry  Wheeler  and  Edward  Complin  had  agreed  to 
advance  upon  the  terms  following:  viz.,  Wheeler,  1600?.,  and 
Complin,  5002.,  on  the  day  of  the  date  thereof,  which  sums  were 
to  be  repaid  to  them  on  the  death  of  the  mortgagor's  father,  and 
as  much  more,  viz.,  15002.  more  to  Wheeler  and  500/.  more  to 
Complin,  provided  the  father  should  happen  to  die  within  five 
years  from  the  date  of  the  deed,  but  if  he  should  survive  that 
period,  then  that,  on  his  death  after  that  period,  15002.  and  twice 
as  much  more  should  be  paid  to  Wheeler,  and  500/.  and  twice  as 
much  more  to  Complin.  It  was  witnessed  that  the  mortgagor 
granted  and  released  the  property,  subject  to  the  life  estate,  to  a 
trustee  upon  trust,  on  the  death  of  the  mortgagor's  father,  if  the 
same  should  take  place  within  five  ye'ars,  to  raise  3000/.  and  1000/. 
for  Wheeler  and  Complin  respectively,  but  if  the  father  should  live 
beyond  five  years,  then  to  raise  4500/.  and  1500/.  for  Wheeler  and 
Complin  respectively. 

The  plaintiff  filed  a  replication,  and  in  1849  the  decree  was 
made. 

Mr.  Cobb  went  in  under  the  decree,  and  claimed  to  be 
*an  incumbrancer  for  1500/.,  with  interest  from  the  14th    ♦183 
of  August,  1844,  when  the  father  died.     The  Master  disal- 
lowed the  claim,  on  the  ground  that  the  deed  was  void  for  usury, 
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the  mortgagor's  father  having  been  born  in  1758,  so  that,  unless 
he  had  lived  to  the  age  of  101,  more  than  51.  per  cent  must  have 
been  paid. 

The  Vice-Chancellor  held  that  the  Master  had  no  jurisdiction  to 
entertain  the  question,  inasmuch  as  the  deed  was  not  sought  to  be 
impeached  by  the  bill ;  and  on  Mr.  Cobb  consenting  to  accept  the 
500Z.,  with  lawful  interest,  an  order  was  made  establishing  his 
security  to  that  amount. 

From  this  decision  Lord  Stafford,  a  co-defendant  and  subsequent 
incumbrancer,  appealed. 

Mr.  Lee  J  Mr.  Bagshawe^  and  Mr.  Bagshawe^  Jr.^  in  support  of 
the  appeal.  —  On  the  question  of  the  jurisdiction  of  the  Master 
they  referred  to  Dunn  v.  Calcrafty  (a)  Whitaker  v.  Wright^  (6) 
Rundell  v.  Lord  Rivers^  (c)  Moore  v.  Battie^  (d)  Tunstall  v. 
Trappes^(/)  and  on  the  question  of  usury  they  referred  \xi  Burton^ s 
Caae^  (^r)  Clayton^s  Case^  (A)  BtUton  v.  Downham^  (i)  Mason  v. 
Ahdy^  (Jc)  Chesterfield  v.  Janssen^  (J)  Wortley  v.  Pit^  (m)  Roberts 
V.  Tremayne^  (n)  Richards  v.  Browne,  (o) 

They  also  referred  to  Bromley  v.  Holland^  (^)  Morse 
*  184    *  V.  Wilson^  (^q)  Scott  v.  Nesbit,  (r)  Fereday  v.  Wightwick^  («) 
Doe  V.  Chambers^  (f)  Doe  v.  Gooch.  {u) 

Mr.  Bacon  and  Mr.  C.  M.  Roupell^  for  the  respondent  Mr.  Cobb. 
—  If  our  security  had  been  attempted  to  be  impeached  by  the  bill, 
relief  could  only  have  been  had  on  the  terms  of  paying  us  what 
was  justly  due.  Mindle  v.  O'Brien^  (y)  Barnes  v.  Medley^  (w) 
Fitzroy  v.  Qwillimj  (x)  Scott  v.  Nesbit.  (^y)     We  ought  not  to  be 

(a)  2  Sim.  &  St.  56.  (d)  1  Eden,  27S. 

(&)  2  Hare,  310.  (<s)  3  Sim.  301.     . 

(c)   1  Phil.  88.  Ig)  6  Rep.  69. 

(k)  6  Rep.  70  a. ;  S.  C,  2  And.  16;  Moor.  16. 

(i)   Cro.  Eliz.  642.  (r)  2  Bro.  0.  C.  641. 

{k)  3  Salk.  390.  («)   1  Russ.  &My\.  46. 

(0   1  Atk.  301.  (0   4  Campb.  1. 

(m)  1  Yes.  164.  (u)  3  B.  &  A.  664. 

(n)  Cro.  Jac.  607.  (»)  1  Taunt.  413. 

(o)  Cowp.  770.  (w)  2  Taunt.  184.       • 

(p)  6  Ves.  610 ;  7  Vea.  3.                      (x)  1  T.  R.  163. 

Iq)  4  T.  R.  863.  (y)  2  Bro.  C.  C.  641 ;  2  Cox,  183. 

[142] 


EARL  OF  MANSFIELD  V.  OGLE.  *  184 

in  a  worse  position  because  our  security  is  not  impeached  by  the 
plaintiff,  but  by  a  co-defendant. 

But  there  is  no  valid  ground  for  impeaching  the  deed,  the 
contract  being  one  of  uncertain  event,  depending  on  the  duration 
of  life. 

They  referred  to  BemcU  v.  Marquis  of  Donegaly  (a)  Mathews  v. 
LewUj  (6)  Batty  v.  Lloydy  (<?)  Button  v.  Downham^  (d)  Richards 
V.  Broumj  (c)  ChUlingworth  v.  Chillingworth.  (^) 

The  case  stood  over  till  the  9th  of  June,  for  their  Lordships  to 
consider  whether  they  required  to  hear  a  reply. 

Jane  9. 

On  this  day  no  reply  was  called  for,  and  their  Lordships  gave 
judgment  as  follows :  — 

The  Lord  Justice  Benight  Bruce.  —  The  order  under 
appeal  in  this  case  was  made  by  one  *  of  the  learned  Vice-  *  185 
Chancellors  upon  exceptions  taken  to  a  repoi*t  of  Mr.  Rich- 
ards, the  Master  in  the  causes.  It  was  made  upon  exceptions 
only,  not  one  of  the  causes,  in  which  the  Master  reported,  having 
then  been  before  the  Vice-Chancellor  for  further  consideration  or 
further  directions.  The  reference  under  which  the  Master  had 
proceeded  was  contained  in  a  decree  dated  in  1849,  and  was  in 
these  words :  [His  Lordship  read  it.] 

The  Master,  in  executing  this  decree,  treated  as  void  a  security 
made  to  Mr.  Complin  and  another,  in  the  year  1819,  which, 
according  to  its  tenor,  did,  if  valid,  create  in  Mr.  Complin's  favour 
a  charge  on  the  estates  the  subject  of  the  decree.  The  Master  is 
on  each  side  represented  as  having  done  this  on  the  ground  that 
he  considered  the  security  usurious.  The  exceptions  which  were 
taken  by  Mr.  Cobb,  the  representative  of  Mr.  Complin,  brought 
into  dispute  the  accuracy  of  this  conclusion,  and  the  first  point  for 
present  determination  is  the  question,  whether,  according  to  the 
law  of  England  as  it  stood  in  the  year  1819,  the  security  of  that 
year,  which  (as  the  foundation  of  the  claim  of  the  exceptant  and 

(o)  3  Dow,  133.  (d)  Cro.  Eliz.  643. 

(6)  1  Anst.  7.  (0  2  Cowp.  770. 

(c)   1  Vem.  141.  {g)  8  Sim.  404. 
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respondent  Mr.  Cobb),  is  now  under  consideration,  was  usurious 
in  its  nature,  and,  consequently,  illegal. 

We  may,  therefore,  ask,  whether,  if  none  of  the  suits  before  us 
had  existed,  and  a  bill  had  been  filed  by  Mr.  Cobb,  for  the  purpose 
of  obtaining  the  benefit  (so  far  as  Mr.  Complin's  title  or  claim  was 
concerned)  of  the  security  of  1819,  and  the  suit  had  been  defended, 
on  the  ground,  and  only  on  the  ground,  that  the  instrument  was 
founded  upon  an  usurious  contract,  and  executed  for  carrying  that 
contract  into  effect,  and  the  bill  and  defence  had  been  supported 
and   opposed,   on  the  materials  which  were  before   Mr. 

*  186    Richards  when   he  made  *  the  report   before   us  (those 

materials  being  considered  as  including  the  admission  that 
I  shall  presently  mention),  the  bill  must  have  failed  and  been  dis- 
missed on  the  merits,  —  failed,  that  is,  and  been  dismissed  by 
reason  of  usury.  Upon  this  I  had,  at  first,  some  doubt,  but 
subsequent  reflection,  aided  by  closer  attention  to  the  language  of 
the  security,  to  the  case  of  Richards  v.  Brown^  as  reported  by  Mr. 
Henry  Cowper,  and  to  the  express  admission  made  in  this  Court 
on  Mr.  Cobb's  part,  that  the  birth  of  the  elder  Mr.  Ogle,  the  father 
of  the  grantor  of  1819,  took  place  in  the  year  1758,  and,  conse- 
quently, upwards  of  sixty  years  before  the  transaction  of  1819,  has 
convinced  me  that  it  was  one  substantially  of  borrowing  and  lend- 
ing, on  usurious  terms;  that  the  form  of  the  instnunent  of  1819 
was  merely  a  contrivance,  an  ineffectual  contrivance,  to  evade  the 
law  by  concealing  or  colouring  the  true  nature  of  the  business ; 
and  therefore  that,  in  such  a  suit  as  I  have  supposed,  the  instru- 
ment must  have  been  decided  to  be  void,  and  the  bill  would  have 
been  on  the  merits  dismissed.  Thus  far  I  agree,  perhaps,  with  the 
V  ice-Chancellor,  but  assuredly  with  the  Master,  who  has  reported 
against  the  validity  of  the  instrument,  treating  it  as  not  creating  a 
charge  on  the  lands  purporting  to  be  charged  by  it.  His  reasouy 
I  repeat,  having  been  that  the  instrument,  and  the  contract  which 
it  was  intended  to  efiectuate,  were  in  his  judgment  usurious.    * 

The  next  question  then  is,  whether  the  Master,  satisfied  as  to 
the  true  age  of  Mr.  Ogle  the  father,  could  properly  have  done 
otherwise.  I  think  that  he  could  not.  The  decree  of  1849,  which 
alone  gave  him  authority,  did  not  establish,  did  not  declare  valid, 
did  not  set  up,  the  instrument  of  1819  as  a  charge  or  security, 
or  for  any  purpose ;   nor,  on  the  other  hand,  as  I  collect, 

*  187    *  was  it  impeached,  or  sought  to  be  set  aside  by  any  part 
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of  the  previous  pleadings,  but  neither  was  its  validity  for  any 
purpose  conceded  by  any  part  of  those  pleadings,  except,  indeed, 
that  by  Mr.  Cobb's  answer  it  was  alleged  and  insisted  on.  This, 
however,  amounted  substantially  to  nothing,  the  answer  having 
been  replied  to.  The  decree  gave  the  Master  jurisdiction  and 
power  to  inquire  whether  the  instrument  of  1819  did  create  a 
charge  or  security  on  the  lands  mentioned  in  it,  and,  entering 
upon  that  inquiry,  he  was  bound  to  answer  it  to  the  best  of  his 
ability,  according  to  his  view  of  the  law  applicable  to  the  facts.^ 
fie  had  no  jurisdiction  to  consider  the  fitness  or  unfitness,  the 
justice  or  injustice,  of  allowing  to  Mr.  Cobb  the  money  advanced 
by  Mr.  Complin,  with  legal  interest.  That  point,  if  in  the  suits 
before  us  it  could  have  been  or  can  be  at  all  entered  upon,  did  not 
belong  to  the  Master's  office,  was  not  within  his  province.  I  con- 
ceive, therefore,  that  Mr.  Richards  dealt  accurately  with  the 
security  of  1819,  did  so,  perhaps,  independently  of  the  assumption, 
that  the  ag6  of  Mr.  Ogle,  the  father,  was  substantially  admitted 
before  him,  as  it  has  been  admitted  here,  but  certainly  did  so  upon 
that  assumption,  and  the  assumption  is  one  which,  in  my  opinion, 
may  with  propriety  and  ought  to  be  made. 

It  seems  to  me,  accordingly,  that  it  would  have  been  right  to 
make  no  order  upon  the  exceptions  before  us,  except  an  order 
overruling  them  with  costs,  and  my  judgment  is  for  so  dealing 
with  the  matter  now. 

The  Lord  Justice  Turner.  —  This  appeal  involves  two  ques- 
tions,— one  of  form,  the  other  of  substance. 

The  question  of  form  is  this :  Lord  Mansfield,  who  is 
*  the  first  incumbrancer  in  the  suit,  has  also  an  incum-  *  188 
brance  subsequent  in  point  of  date  to  the  mortgage  imder 
which  Mr.  Cobb  claims.  He  filed  the  present  bill,  an  ordinary 
bill  for  foreclosure.  He  made  parties  defendants  to  that  suit, 
thirty-eight  persons,  including  Mr.  Cobb,  alleging  only  that  they 
claimed  some  interest  in  the  subject  of  the  security,  but  without 
any  allegations  particularizing  what  were  the  rights  and  interests 
claimed  by  those  defendants.  Mr.  Cobb  put  in  his  answer  to  the 
bill,  and  in  his  answer  he  set  out  his  mortgage-deed  and  insisted 
upon  it.    The  answer  was  replied  to,  and  a  decree  was  made  in 

^  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1297,  1298. 
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the  cause  directing  an  inquiry  what  charges  and  incumbrances 
there  were  upon  the  estate,  directing  the  Master  to  state  their 
priorities,  and  directing  also  a  sale  of  the  estate.  In  the  course 
of  the  prosecution  of  that  decree  Mr.  Cobb  claimed  before  the 
Master  to  establish  his  mortgage  security  upon  the  estate  as  one 
of  the  charges  and  incumbrances  which  the  Master  was  directed  to 
ascertain.  The  claim  was  objected  to  on  the  ground  of  usury, 
and  the  Master  reported  against  it.  To  that  report  Cobb  excepted, 
and  the  Vice-chancellor  allowed  the  exception,  his  opinion  being 
that  it  was  not  competent  to  the  Master,  nor  to  the  Court,  under  a 
decree  upon  such  a  suit,  to  adjudicate  upon  the  question  of  usury. 
This  decision  was  complained  of,  not  by  the  plaintiff,  but  by  a 
subsequent  incumbrancer. 

This  question  of  form  is  not  unimportant  as  affecting  the  prac- 
tice of  the  Court,  nor  is  it,  perhaps,  altogether  free  from  difficulty ; 
but,  on  the  best  consideration  which  I  can  give  to  it,  I  am  unable 
to  bring  my  mind  to  the  conclusion  at  which  the  yice-Chancellor 
has  arrived.  The  duty  of  the  Master  was  to  execute  the  decree  of 
the  Court,  and  the  decree  directed  him  to  inquire  what  incum- 
brances there  were  affecting  the  estate.^  Now  a  mortgage  , 
*  189  which  is  successfully  impeached  on  the  ground  *  of  usury  is 
wholly  void,  both  at  law  and  in  equity,  and  therefore  can  be 
no  charge  on  the  estate.  To  say,  therefore,  that  the  Master  was 
bound  to  find  it  a  charge,  is  to  say  that  he  was  bound  to  find  in 
direct  contravention  of  the  facts. 

The  argument  for  the  respondents  was  put  thus :  that  the  plain- 
tiff coming  for  redemption  is  bound  to  pay  the  principal  and 
interest  justly  due.  But  this  rule  does  not  seem  to  me  to  reach  a 
case  like  this.  In  the  first  place,  I  am  not  prepared  to  admit  that 
a  plaintiff  filing  such  a  bill  as  this,  alleging  that  the  several  defend- 
ants claim  an  interest,  is  to  be  considered  as  tendering  redemp- 
tion to  those  defendants.  Such  a  bill  may  be  considered  as 
offering  only  to  redeem  those  who,  upon  investigation,  appear  to 
have  a  right  to  be  redeemed.  But  supposing  this  to  be  otherwise, 
the  replication  denies  the  answer,  and  surely  a  decree  directing  an 
inquiry  must  set  the  whole  at  large.  The  object  of  the  inquiry  is 
to  ascertain  who  are  the  parties  entitled  to  redeem,  or  to  partici- 
pate in  the  proceeds  of  a  sale. 

>  See  2  Dan.  Gh.  Er.  (4th  Am.  ed.)  1297,  1298. 
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This  view  of  the  case  seems  sufficient  of  itself  to  dispose  of  the 
respondent's  argument ;  but  it  is  a  very  limited  view.  We  have 
here,  as  in  most  cases  of  this  description,  a  number  of  defendants 
claiming  in  succession  incumbrances  upon  the  property  in  ques- 
tion. The  decree  first  raises  the  issue  between  the  co-defendants, 
there  having  been  no  issue  between  them  till  the  decree.  Yet 
if  the  respondent's  argument  is  right  that  issue  could  never 
be  tried,  and  on  the  first  mortgagee  filing  a  bill  for  foreclosure  a 
third  mortgagee  would  be  precluded  from  disputing  an  usurious 
second  mortgage ;  for  according  to  the  forms  of  the  Court  the 
second  mortgagee  would  redeem  the  first,  and  then  the  third  must 
redeem  the  second  or  be  foreclosed.  The  effect,  therefore, 
*  if  the  respondents  were  held  to  be  right,  would  be  this,  to  *  190 
put  it  entirely  in  the  power  of  the  first  mortgagee  to  alter 
the  rights  of  the  third  mortgagee.  It  was  said,  in  answer  to  this 
argument,  that  the  third  mortgagee  claims  under  the  mortgagor, 
and  was,  therefore,  subject  or  subsequent  to  the  second,  but,  at  all 
events,  he  must  have  the  same  right  as  the  mortgagor  to  dispute 
the  prior  mortgage  for  usury. 

On  behalf  of  the  respondents  Dwnn  v.  OcUcraft  was  relied  upon ; 
but  that  case,  as  I  imderstand  it,  goes  no  further  than  this,  that 
collateral  matter  affecting  the  plaintiff's  title  cannot  be  brought 
forward  unless  put  in  issue  by  the  pleadings.  It  certainly  did  not 
decide  that  the  allegation  of  a  claim  by  a  defendant  amounted  to 
an  admission  of  his  right.  Besides,  in  this  case,  the  collateral 
matter  was  brought  forward  as  soon  as  the  decree  directed  an  in- 
quiry, and  as  soon  as  the  issue  between  the  defendant  and  his  co- 
defendants  was  raised. 

In  support  of  the  Yice-Ohancellor  's  judgment  the  case  of  Scott 
V.  Nesbit  was  also  relied  upon,  but  there  the  decree  directed  an 
account  of  what  was  due  upon  the  judgment  affected  by  usury, 
and  of  course  the  Master  was  bound  to  execute  the  decree.  I 
think  that  he  was  no  less  bound  to  do  so  in  the  present  case,  and 
that  he  has  properly  entertained  the  question  as  to  the  validity  of 
Mr.  Cobb's  security,  and  that  this  exception  to  the  report  ought 
not  to  have  been  allowed  on  the  gi*ound  of  his  having  done  so. 

The  question  then  remains  upon  the  merits,  and  on  these  I 
entertain  as  little  doubt.    A  sum  of  500/.  was  advanced  by  Com- 
plin to  the  person  entitled  to  the  reversion,  upon  these  terms, 
that  if  the  tenant  for  life  *  died  in  five  years  Complin   *  191 
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should  receive  back  5001.  and  as  much  more,  viz.,  lOOOZ.  in 
all ;  but  if  the  tenant  for  life  died  after  the  expiration  of  five  years 
Complin  was  to  receive  back  500Z.  and  twice  as  much  more,  that  is, 
15002.  in  all ;  and  the  tenant  for  life  was  at  that  time  sixty-one 
years  of  age.  The  result  of  such  a  transaction  would  be,  that  in  no 
possible  state  of  circumstances  could  Complin  receive  back  less  than 
his  principal  and  upwards  of  five  per  cent  interest,  unless  the  tenant 
for  life  should  have  happened  to  live  to  attain  the  age  of  101. 

It  was  argued  by  the  respondents  that  this  was  a  mere  case  of 
wager,  being  the  payment  of  a  sum  certain  to  receive  back  a  larger 
sum  upon  a  contingency,  and  no  doubt  there  may  be  such  a  trans- 
action which  would  not  be  open  to  objection  on  the  ground  of 
usury.  The  transaction  may  be  no  more  than  the  sale  of  the 
reversion  of  a  certain  sum  payable  at  a  future  contingent  period, 
as  in  Batti/  v.  Lloyd,  (a)  but  on  the  other  hand  it  is  not  to  be 
denied  that  a  transaction  of  this  kind  opens  a  very  easy  door  to 
the  evasion  of  the  statutes  against  usury,  and  the  Courts,  there- 
fore, have  always  watched  such  transactions  with  jealousy,  —  each 
case  depending  on  its  own  circumstances.  The  Court  must  in  each 
case  ascertain  what  was  the  true  intent  and  meaning  of  the  par- 
ties. Was  the  intent  under  colour  of  risk,  wager,  or  sale  to  obtain 
more  than  the  rate  of  interest  allowed  by  law  ?  This  question  can 
only  be  answered  by  looking  at  the  instruments  which  the  parties 
have  executed  and  the  facts  surrounding  those  instruments. 
Applying  this  test  to  the  case,  we  find  the  transaction  on  the  face 
of  it  purporting  to  be  a  loan,  not  a  sale;  the  deeds  speaking 

of  money  lent  and  of  money  to  be  repaid.     This  alone, 
*  192    *  perhaps,  would  not  be  decisive.    There  might  perhaps  be 

a  bargain  depending  on  the  contingency  of  the  interest  ex- . 
ceeding  or  falling  short  of  five  per  cent.  But  what  appears  to  me 
decisive  is,  that  in  no  case  can  the  lender  receive  back  less  than 
his  principal  and  interest  thereon  at  five  per  cent,  unless  the 
tenant  for  life,  being  61  years  of  age  at  the  time  of  the  transaction, 
should  live  to  attain  the  age  of  101  years.  The  chance,  therefore, 
of  Complin  getting  more  than  his  principal  and  five  per  cent  inter- 
est is  the  same  as  that  of  a  person  aged  61  not  attaining  101,  that 
is,  at  least  5,000  to  1,  and  possibly  50,000  to  1. 

Surely  it  is  impossible  for  any  reasonable  man  to  believe  that 

(a)  1  Vem.  141. 
[148] 


hopkinson's  and  undebwood*8  case.  *  192 

this  was  the  real  bargain  between  the  parties,  or  that  such  a  con- 
tingency could  enter  into  their  calculations.  I  think  it  wholly 
impossible  to  suppose  such  to  be  the  intention.  My  clear  opinion 
is  that  this  contingency  was  wholly  colourable,  and  that  the  true 
object  of  this  transaction  was  to  secure  the  payment  of  an  usurious 
rate  of  interest. 

I  thinkf  therefore,  that  this  deed  is  void,  and  that  the  exception 
must  be  overruled  with  costs.    No  costs  of  the  appeal. 


*In    the    Matter    of   The    LONDON    AND    BIRMING-   ♦  193 
HAM    EXTENSION   AND    NORTHAMPTON,  DAV- 
ENTRY,    LEAMINGTON,    AND    WARWICK    RAILWAY 
COMPANY,  and  in  the  Matter  of  The  JOINT-STOCK  COM- 
PANIES'  WINDING-UP  ACTS,  1848  and  1849. 

HOPKINSON'S  AND   UNDERWOOD'S  CASE. 

1855.    March  27.    Before  the  Lords  Justices. 

By  the  subscription  contract  of  a  provisionally  registered  railway  company, 
giving  the  usual  powers  to  the  committee  of  management,  the  subscribers 
covenanted  that  in  the  event  of  the  application  to  Parliament  being  unsuc- 
cessful, they  would  pay  and  discharge  all  the  costs  and  expenses  which  should 
have  been  incurred  with  a  view  to  the  formation  of  the  undertaking,  and  all 
other  costs  and  charges  of  every  description  of  and  incidental  to  the  under- 
taking, such  costs  and  charges  to  be  assessed  ratably  on  the  sums  subscribed 
by  them  respectively.  On  winding  up  the  company  under  the  Winding-up 
Acts,  it  appeared  that  the  directors  had  received  from  the  subscribers  more 
than  sufficient  to  pay  all  the  necessary  costs,  expenses,  and  charges,  but  had 
applied  the  moneys  to  purposes  which  were  alleged  by  the  subscribers  to  be 
unauthorized  and  improper,  and  a  compromise  was  come  to  with  the  direc- 
tors in  pursuance  of  which  the  directors  paid  a  sum  in  full  of  all  demands  of 
the  contributories  upon  them.  Claims  had  been  admitted  to  proof  as  debts 
against  the  company  under  the  winding-up  order :  Held,  that  a  general  call 
had  been  properly  made  for  the  purpose  of  paying  the  demands  thus  proved, 
whether  the  creditors  could  have  sued  the  general  subscribers  directly  or  not, 
as  to  which,  quxre.^ 

>  See  1  Lindley  Partn.  (Eng.  ed.  1860)  320;  Gay's  Case.  1  De  G.,  M.  &  G. 
847  and  cases  in  n.  (1). 
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This  was  an  appeal  from  the  refusal  of  Vice-Chancellor  Stuart 
to  make,  on  a  motion  made  on  behalf  of  John  Gay  and  of  the 
appellants  Jonathan  Hopkinson  and  Joseph  Underwood  to  dis- 
charge a  call,  any  further  order  than  the  following;  viz.,  that 
John  Gay  and  the  appellants  should  pay  to  the  official  manager  of 
the  above  company  his  costs  of  the  application,  and  that  the  said 
John  Gay  and  the  appellants  should  be  at  liberty  to  take  such  pro- 
ceedings (if  any)  as  they  or  any  of  them  might  be  advised  before 
the  Master,  or  otherwise,  to  have  it  ascertained  and  determined 
whether  (as  between  such  of  the  contributories  as  were  members 
of  the  managing  committee  of  the  directors  of  the  company 
and  the  other  contributories,  shareholders  therein,  who 
*  194  *  executed  the  subscribers'  agreement)  the  members  of  the 
said  managing  committee,  or  any  of  them,  were  liable  to 
make  good  for  the  benefit  of  the  other  shareholders  who  were 
such  contributories,  or  any  of  them,  any  and  what  sum  of  money 
for  principal  and  interest  in  respect  of  the  difference  between  the 
sum  of  10,000Z.  paid  to  the  company  of  proprietors  of  the  War- 
wick and  Birmingham  Canal  Navigation,  and  the  company  of 
proprietors  of  the  Warwick  and  Napton  Canal  Navigation,  and 
the  sum  of  7300Z.  received  by  the  official  manager  from  Richard 
Child  Heath,  the  purchaser  of  the  said  debt  of  10,000;.,  and 
interest  and  costs,  which  had  been  decreed  to  be  paid  by  the  canal 
companies  to  the  official  manager  in  the  suit  of  Bryson  v.  The 
said  Canal  Companies  and  others. 

The  material  facts  of  the  case  will  be  found  stated  in  the  re- 
ports of  Gay^s  Ca9e^(ji)  down  to  the  periods  of  the  decisions 
there  reported. 

After  the  decision  on  the  appeal  in  Gay's  case,  the  case  against 
the  managing  committee  was  gone  into  before  the  Master,  and  a 
charge  was  carried  in  by  the  official  manager  against  them, 
amounting  to  29,393Z.  15«. 

The  investigation  of  that  charge  resulted  in  a  compromise, 
which  was  entered  into  under  an  order  of  the  Master  of  the  2l8t 
of  February,  1853,  directing  that  the  managing  committee  should 
be  allowed,  in  account  between  them  and  the  official  manager  and 
the  contributories  of  the  company,  the  sum  of  17,1982.  38.  9(2.  as 
payments  properly  made  by  them  on  account  of  the  company  out 

(a)  5  De  G.  &  Sm.  122 ;  1  De  G.,  M.  &  G.  847. 
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of  the  sum  of  29,393/.  15«.,  with  which  they  were  sought 
to  be  charged ;  and  that,  in  discharge  *  of  the  sum  of  2195Z.  *  195 
lis.  Sd.  (being  the  balance  remaining,  after  deducting  the 
said  sum  of  17,198/.  3«.  9d.y  and  the  sum  of  10,000/.  alleged  to 
have  been  paid  by  the  managing  committee  to  the  Warwick  and 
Birmingham  and  Warwick  and  Napton  Canal  Companies),  the 
managing  committee  should  pay  to  the  official  manager  1000/.  on 
or  before  the  14th  day  of  April  then  next.  And  it  was  further 
ordered,  that  the  managing  committee  should,  in  addition  to 
making  such  payment,  give  up  all  claims  whatsoever  which  they 
or  any  of  them  might  then  or  thereafter  have  or  claim  against  the 
company,  including  all  claims  for  costs  and  expenses  incurred  by 
them  or  any  of  them  in  the  matter  of  the  winding  up  of  the  com- 
pany, of  the  appeals  against  an  order  of  the  Master  dated  the  6th 
of  February,  1852,  and  of  the  appeals  then  pending  against  the 
order  of  the  Master  dated  the  10th  of  December,  1852.  And 
it  was  further  ordered,  that  on  payment  of  the  said  sum  of  1000/., 
the  managing  committee  should  thenceforth  be  released  from  all 
further  liability  to  the  said  company  as  managing  committee  of 
the  said  company,  except  as  to  any  claim  which  might  thereafter 
be  established  against  them  in  respect  of  the  said  sum  of  10,000/., 
together  with  interest  thereupon  or  in  respect  of  the  claim  of 
Charles  Edward  Bryson,  the  plaintiflF  in  the  suit  of  Bryson  v. 
Warwick  and  Birmingham  Canal  Companies  and  others,  {a) 

By  the  decree  of  Vice-Chancellor  Stuart  made  in  that  suit,  on 
the  23d  of  June,  1853,  it  was  declared  that  under  the  circum- 
stances the  Warwick  and  Birmingham  Canal  Navigation  Cbmpany 
and  the  Warwick  and  Napton  Canal  Navigation  Company  were 
bound  to  repay  the  10,000/.  in  the  pleadings  mentioned, 
with  interest  thereon  *  at  4/.  per  cent  per  annum,  from  the  *  196 
22d  of  October,  1845 ;  and  it  was  ordered  that  the  sum*  of 
10,000/.,  and  interest  as  aforesaid,  should  be  paid  to  the  defendant 
Henry  Croysdill,  as  the  official  manager  of  the  London  and  Bir- 
mingham Extension  and  Northampton,  Daventry,  Leamington 
and  Warwick  Railway  Company,  by  the  Warwick  and  Birming- 
ham Canal  Navigation  Company  and  the  Warwick  and  Napton 
Canal  Navigation  Company,  on  or  before  the  23d  of  September, 
1853 ;  and,  in  the  mean  time,  it  was  ordered  that  the  bonds  and 

(a)  See  the  report  of  this  case,  1  Sm.  &  &  447 ;  4  De  G.,  M.  &  G.  711. 
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securities  in  payment  off  of  which  the  said  sum  of  10,000?.,  or 
any  part  thereof,  was  applied,  should  be  delivered  to  the  oflScial 
manager  as  security  for  the  payment  of  the  10,000Z.  and  interest ; 
and  it  was  ordered  that  the  bill  as  against  the  defendants  the 
directors  of  the  London  and  Birmingham  Extension  and  North- 
ampton, Daventry,  Leamington,  and  Warwick  Company  should  be 
dismissed,  so  far  as  it  sought  relief  against  them,  or  against  the 
estate  of  Richard  Carpenter,  the  costs  of  the  suit  of  the  last- 
named  defendants  and  of  the  of&cial  manager  to  be  taxed  and 
paid  and  retained  by  tlie  official  manager  out  of  the  estate  of  the 
railway  company. 

On  the  11th  of  July,  1854,  an  application  was  made  by  the 
official  manager  to  the  Master  for  a  call,  to  provide  funds  for  pay- 
ment of  debts  and  costs- by  reason  of  the  Lords  Justices  having 
made  an  order  (a)  giving  Mr.  Prichard  (who  had  obtained  a 
judgment  at  law  against  the  official  manager  for  3538Z.  4«.  4td, 
debt  and  costs)  liberty  to  proceed  upon  that  judgment,  as  he 
might  think  fit,  the  effect  of  which  was  then  supposed  to  be  that 
he  could  apply  to  a  Judge  or  the  Court  of  Common  Law,  for 

leave  to  issue  execution  against  any  individual  contributory. 
*  197        *  In  support  of  the  application  of  the  official  manager  for 

a  call,  he  was  examined,  and  stated  that  he  was  appointed 
official  manager  on  the  27th  of  June,  1849,  and  that  from  the  date 
of  such  appointment  to  the  present  time  he  had  (more  or  less) 
been  continually  engaged  in  prosecuting  the  winding  up  of  the 
affairs  of  the  said  company.  He  then  referred  to  a  schedule  to 
his  examination,  in  which  was  set  forth  a  list  of  the  several  debts 
which  had  been  proved  and  allowed  by  the  Master  as  debts  due 
and  owing  from  the  company,  amounting  (together  with  a  sum  of 
1500/.,  admitted  by  the  Master  to  be  due  to  George  Pell  as  one 
of  the  local  solicitors  or  agents  of  the  said  company)  to  the  sum  of 
9592Z.  12«.  2d.  He  also  referred  to  the  suit  of  Bryson  v.  2%e  War- 
wick and  Birmingham^  and  Warwick  and  Napton  Canal  Companies^ 
and  stated  that  in  consequence  of  the  non-payment  to  him  as  offi- 
cial manager  of  the  10,0002.  and  interest,  he  had  been  engaged 
under  the  direction  of  the  Master,  in  taking  various  proceedings 
for  enforcing  the  decree ;  but  that  the  same  having  proved  wholly 
ineffectual  he  was  then  taking  proceedings  to  make  the  canal  com- 

(a)  See  Prichard^a  Case,  5  De  G.,  M.  &  6.  484.     See  also  In  re  Weiss,  14 
Com.  B.  331. 
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panics  bankrupt.  After  referring  to  the  call  of  December,  1851, 
made  in  pursuance  of  the  decision  in  Gaj's  case,  to  provide  a 
fund  for  payment  of  the  costs  and  charges  of  winding  up  the  com- 
pany, he  stated  that  the  amount  received  in  respect  of  that  call 
from  contributories  in  respect  of  7355  shares,  was  1838Z.  58.  9c2., 
and  that  contributories  in  respect  of  12,695  shares  had  failed  to 
pay  the  call,  and  that  he  had  up  to  the  then  present  time  been 
unable  to  obtain  payment  thereof  from  any  of  the  last-mentioned 
contributories,  notwithstanding  every  exertion  had  been  used  to 
obtain  payment,  and  that  in  his  judgment  and  belief  very  little,  if 
any  thing  further,  would  be  realized  in  respect  of  that  call.  He 
said  that  all  the  sums  received  by  him  had  been  insufhcient 
to  pay  the  costs,  charges,  and  expenses  of  *  winding  up  the  *  198 
company,  as  taxed  and  allowed  by  the  Master.  The  exam- 
inant  further  stated  that  an  action  had  been  commenced  against 
him  by  Mr.  Prichard  for  the  recovery  of  4651Z.  9«.  8d.,  as  the  bal- 
ance claimed  by  him  to  be  due  from  the  company,  and  that  this 
action  having  been  referred  to  arbitration,  pursuant  to  an  order  at 
Nisi  Prius  made  on  the  trial,  an  award,  dated  the  7th  of  November, 
1853,  was  made  for  1745Z.  18«.  8d.,  which,  together  with  costs, 
the  Master  had  allowed  as  a  debt  against  the  said  company.  The 
examinant  then  referred  to  the  order  of  the  Lords  Justices  of  the 
28th  of  June,  1854,  on  the  application  of  Mr.  Prichard,  (a)  direct- 
ing that  Mr.  Prichard  should  be  at  liberty  to  take  such  proceed- 
ings at  law  as  he  might  be  advised  on  the  judgment  obtained  by 
him  against  the  official  manager,  and  against  any  one  or  more  of 
the  contributories.  And  it  was  ordered,  that  if  the  Master  should 
make  a  call  on  the  contributories  for  the  amount  of  the  judgment 
debt  due  to  Mr.  Prichard,  Mr.  Gay,  or  any  other  person  interested, 
was  to  be  at  liberty  to  apply  to  their  Lordships  on  the  subject  of 
the  aforesaid  proceedings  at  law. 

The  examinant  further  stated  that  the  amount  required  to  be 
raised  by  means  of  .a  call,  in  order  to  supply  the  whole  sum  for  the 
time  being  intended  to  be  raised  for  payment  of  the  debts  already 
approved  and  admitted  (amounting  to  9592/.  128.  2c2.),  and  of  the 
estimated  amount  of  the  costs,  charges,  and  expenses  in  the  pro- 
ceedings for  winding  up  this  company  (amounting  to  3800Z.  or 
thereabouts),  would  be  13,392Z.  128.  2(2.,  and  that  the  amount  of 

(a)  See  Pricbard's  Case,  5  De  6.,  M.  &  G.  4S4. 
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call  which  would  be  necessary  to  supply  the  whole  sum  for  the 
time  being  intended  to  be  raised  would  be  11.  8«.  6rf.  per 
♦  199    share  for  debts  and  *  11«.  6d.  per  share  for  costs,  making 
together  21.  per  share. 
On  a  subsequent  examination  of  the  official  manager,  taken  on 
the  11th  of  November,  1854,  he  stated  that  since  his  former  exam- 
ination he  had  succeeded  in  obtaining  an  adjudication  of  bank- 
ruptcy against  the  Warwick  and  Napton  Canal  Company,  from 
which  adjudication  a  petition  of  appeal  had  been  presented  by  the 
canal   company,  and  had   come  on  for  hearing  on  the    4th   of 
November,  1854,  when  the  Lords  Justices  reserved  their  judg- 
ment thereon,  (a)     That  on  the  6th  day  of  November,  1854,  a 

(a)  Ex  parte  WILLIAM   HENRY   CROYSDILL,  In   the   Matter  of  The 
WARWICK  AND  NAPTON  CANAL  COMPANY. 

1864.    September  at  Birmingham.     Before  Mr.  Commissioner  Balgut.     Lincohi*B  Inn, 

November  4.    Before  the  Lobds  Justices. 

ffeldj  hy  the  commissioner,  that  an  incorporated  canal  company,  whose  profits  arose  from 
tolls,  was  as  a  "  commercial  company,"  or  a  company  associated  for  commercial  purposes, 
liable  to  become  bankrupt  under  the  7  &  8  Vict.  c.  111.  On  appeal  judgment  was  re- 
senred  and  the  case  compromised. 

As  this  is  (as  it  is  believed)  the  only  case  in  which  the  quesdon  has  arisen 
whether  an  incorporated  canal  company,  the  profits  of  which  arise  from  tolls,  is 
a  "commercial  or  trading  company, ^^  or  a  company  associated  together  **for 
any  commercial  or  trading  purposes,*^  within  the  7  &  8  Vict.  c.  Ill,  so  as  to  be 
liable  to  become  bankrupt,  a  short  note  of  it  is  subjoined.  The  Warwick  and 
Napton  Canal  Company  was  incorporated  by  Act  of  Parliament,  with  the  usual 
powers  of  taking  tolls  on  the  traffic  on  the  canal.  In  June,  1853,  a  decree  was 
made  in  Bryson  ▼.  Warwick  and  Birmingham  and  Warwick  and  Napton  Canal 
Companies  (see  1  Smale  &  Giffard,  447),  directing  the  canal  company  to  pay 
to  the  official  manager  of  the  London  and  Birmingham  Extension  Railway 
Company,  10,0OOZ.  Upon  the  failure  of  the  canal  companies  to  pay  this  sum, 
a  petition  for  adjudication  in  bankruptcy  was  filed  by  the  official  manager  of  the 
railway  company  against  the  Warwick  and  Napton  Canal  Company.  By 
arrangement  the  liability  of  the  canal  company  to  become  bankrupt  was  argued 
by  counsel  on  the  application  for  an  adjudication,  instead  of  waiting  until  the 
time  for  showing  cause. 

The  commissioner  held  that  the  company  was  within  the  Act,  but  did  not 
state  the  grounds  on  which  his  judgment  was  founded. 

Among  those  adduced  before  him  in  support  of  the  application  for  adjudica- 
tion were  the  following:  that  the  word  '* commercials^  must  have  a  meaning 
given  to  it  different  from  that  of  the  word  ^'trading.^*  That  according  to  the 
most  probable  construction  the  words  of  the  Act  must  be  construed  as  designat- 
ing a  purpose  of  pecuniary  profit,  as  distinguished  from  merely  charitable, 
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*  meeting  was  held  before  the  said  Master,  at  which  meet-  *  200 
ing  an  offer  to  purchase  the  debt  of  10,000Z.,  and  interest 
and  costs  due  to  the  examinant  as  oflScial  manager,  and  *  to  *  201 
take  an  assignment  thereof  for  7300/.,  was  submitted  to  the 
oontributories  of  the  railway  company  present  at  the  meeting,  and 
an  order  was  made  by  the  Master,  with  the  approbation  of  the 
oontributories,  approving  of  the  offer  being  accepted,  and  giving 
time  to  complete  the  sale  of  the  debt.  That  on  the  2d  of  Decem- 
ber, 1854,  the  purchase  of  the  debt,  interest,  and  costs  was  com- 
pleted by  the  payment  of  the  7800/.  That  on  the  8th  of  December, 
1854,  an  order  was  made  by  the  Lords  Justices,  annulling  the 


pfaOosophical,  scientific,  llteraiy,  or  other  objects.  That  a  company,  the  object 
of  which  was  to  facilitate  the  sale  and  interchange  of  commodities  bj  nayigatioD, 
whether  maritime  or  inland,  was  especially  one  formed  for  a  "commercial 
purpose.**  That  it  would  be  a  very  narrow  constraction  of  the  words  **  com- 
mercial purpose  **  to  apply  it  to  the  profit  made  by  other  elements  in  the  price 
of  an  article,  and  not  to  apply  it  to  the  profit  made  by  the  transport,  which 
might  be  the  most  important  element.  That  the  words  in  the  Act  had  been 
applied  by  Lord  Cottenham  in  Barber*9  Case  (1  M.  &  G.  182),  to  a  railway 
company,  the  purposes  of  which  are  certainly  not  more  especially  commercial 
than  those  of  a  canal.  That  they  were  similarly  applied  by  the  legislature  in 
the  9  &  10  Yict.  c.  28,  §  23,  which  —  by  providing  that  at  the  meetings  of 
raflway  companies,  for  which  that  Act  provides,  a  declaration  should  be  made 
whether  the  dissolution  was  or  was  not  to  be  an  act  of  bankruptcy,  for  the 
purpose  of  having  the  company  wound  up  under  the  7  &  B  Yict.  c.  Ill  — must 
have  assumed  a  railway  company  to  be  within  the  provisions  of  the  last-men- 
tioned Act.  M^Kay  v.  Rutherford  (6  £.  F.  Moore,  413)  was  also  relied  upon. 
For  the  company  it  was  argued,  that  there  was  nothing  which  constituted  either 
trade  or  commerce  in  constructing  a  canal  on  a  company^s  own  land  and  receiv- 
ing toll  for  the  use  of  it,  and  that  if  this  was  a  commercial  purpose  the  same 
description  would  apply  to  every  turnpike  trust.  Re  Heme  Bay  Pier  Company 
(1  De  Gex  &  8m.  588)  was  also  relied  upon  on  behalf  of  the  company,  but 
with  respect  to  this  authority  a  distinction  was,  in  the  reply,  insisted  upon 
between  the  provisions  of  the  Winding-up  Acts,  which  give  a  discretionary 
jurisdiction,  and  those  of  the  Bankrupt  Acts,  which  have  been  held  to  be  esc 
debUo  justitice. 

The  case  was  argued  before  the  commissioner  by  Mr»  De  Oex  for  the 
petitioning  creditor,  and  by  Mr,  Moiteram  for  the  company;  and  was  after- 
wards argued  on  the  appeal  before  the  Lords  Justices  by  Mr,  Bacon  and  Mr, 
BaggaUay  for  the  appellants,  and  Mr,  'Dtmiel  and  Mr,  De  Oex  for  the  respon- 
dents. As  above  stated,  their  Lordships  reserved  their  judgment,  which  was 
rendered  unnecessary  by  the  purchase  of  the  petitioning  creditor's  debt  by  a 
friendly  creditor ;  the  adjudication  being  subsequently  annulled  without  opposi- 
tion. 
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adjudication  of  bankruptcy  against  the  canal  company.  That  on 
the  8th  of  November,  1854,  Mr.  Prichard  had  obtained  an  order 
from  a  Judge  at  chambers  attaching  all  debts  due  and  owing,  or 
accruing  due,  from  the  canal  company  (the  garnishees)  to  the 
official  manager,  to  answer  the  judgment  recovered  by  Mr.  Prich- 
ard against  the  official  manager.  That  on  the  2d  of  December, 
1854,  the  Master  directed  the  examinant  to  discharge  the  judg- 
ment debt  and  interest  due  to  Mr.  Prichard  by  payment  into  the 
Court  of  Common  Pleas  under  the  order  of  the  8th  of  November, 
1854,  3660/.  16«.,  in  satisfaction  of  the  judgment  debt.  He  then 
stated  that  the  amount  of  call  which  would  be  necessary  to  supply 
and  bring  in  the  whole  sum  for  the  time  being  intended  to  be 
raised  for  payment  of  the  debts  already  proved  as  aforesaid,  and 
the  costs,  charges,  and  expenses  incurred  in  the  winding  up  of  the 
said  company  to  the  present  time,  would  be  the  respective  sums  of 
155.  8d.  per  share  for  debts  and  48.  ^d.  per  share  for  costs,  making 
together  IZ.  per  share. 

The  Master  thereupon  made  a  call  of  11.  per  share,  and  it  was 
from  the  refusal  of  the  Vice-Chancellor  to  disturb  the  order  for 
this  call  that  the  present  appeal  was  brought. 

*202  *  Mr.  Matins,  Mr.  Cole,  and  Mr.  Waley,  in,  support  of 
the  appeal.  —  Under  the  83d  section  of  the  Winding-up  Acts 
the  contributories  are  not  liable  to  this  call  for  debts,  because  that 
section  gives  power  to  make  a  call  only  so  far  as  the  contributories 
may  be  liable  at  law  or  in  equity.  But  the  shareholders,  in  this 
case,  are  not  liable  at  law  or  in  equity  to  the  creditors  of  the 
company,  —  not  at  law  since  they  have  entered  into  no  contract 
with  the  creditors,  nor  in  equity  because  the  covenant  contained  in 
the  subscribers'  agreenfent,  which  has  been  so  much  relied  upon 
in  this  case,  (a)  is  a  covenant  of  indemnity  only  to  the  directors, 
and  much  more  money  has  been  paid  into  their  hands  than  was 
required  for  their  indemnity.  This  point  was  argued  very  fully 
before  the  then  Lords  Justices,  on  the  last  occasion,  when  this 
case  was  before  them ;  but  their  Lordships  said  it  was  a  point  of 
great  importance,  and  declined  to  decide  it,  as  it  was  not  then 
necessary  so  to  do.  It  is  perfectly  clear  that,  as  between  the 
appellants  and  the  creditors,  with  not  one  of  whom  the  appellants 

(a)  Set  out  anUf  Vol.  I.  p.  348. 
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ever  contracted,  the  appellants  have  incurred  no  liability.     If  the 
directors  had  not  been  supplied  with  funds,  it  is  possible  that  had 
they  become  liable  at  law  to  parties  whom  they  had  employed  in  the 
due  discharge  of  their  duties,  this  Court,  to  avoid  circuity,  might 
have  directed  a  call  in  the  first  instance  for  payment  of  the  debts. 
But,  according  to  the  actual  facts,  if  the  managing  committee  had 
been  sued,  and,  having  paid,  had  proceeded  against  the  appellants 
upon  the  covenant  in  the  subscription  contract,  the  appellants 
would  have  had  an  answer  to  the  action  in  the  fact  of  sufficient 
money  having  been  received  by  the  directors  and  having  been  mis- 
appropriated, as  to  10,000/.  in  the  purchase  of  a  canal,  and  as  to 
21952.  in  jobbing  in  shares.     It  is  true  that,  as  between  the 
*  official  manager  and  the  managing  committee,  there  has    *  203 
been  the  compromise  sanctioned  by  the  order  of  the  21st  of 
February,  1853.     But  the  terms  of  the  compromise  do  not  entitle 
the  directors  to  call  upon  the  subscribers  without  recouping  the 
misappropriated  sums  to  the  estate.    And  as  the  covenant  is  one 
of  indemnity,  it  is  only  when  the  directors  have  completely  per- 
formed the  trust  which  was  vested  in  them — ;that  is,  the  trust  to 
pay,  out  of  the  moneys  in  their  hands,  the  engineers  and  other 
persons  employed  —  that  they  can  claim  under  the  covenant.    The 
appellants  and  other  subscribers  have  already  contributed  much 
more  than  sufficient  to  pay  all  these  sums  if  the  money  had  been 
properly  applied.     The  Lords  Justices,  on  the  former  occasion, 
would  not,  as  has  been  said,  decide  the  question  as  to  debts.    All 
that  their  Lordships  decided  was  as  to  a  call  for  costs.    Lord  Gran- 
worth  there  said,  "  Whether  this  is  or  is  not  the  true  eflFect  of  the 
deed,  it  is  not  necessary  for  us  to  decide,  for  the  question  here  is 
not  a  question  with  creditors,  but  a  question  as  to  how  funds  are 
to  be  procured  for  enabling  the  official  manager  to  proceed  in  the 
discharge  of  his  duties  in  winding  up  the  affairs  of  this  unformed 
company.      Now,  though    this   company  never  was  completely 
formed,  yet  in  considering  who  are  the  parties  who  ought  to  con- 
tribute to  the  costs  of  winding  up  its  concerns,  it  cannot  escape 
notice  that  the  persons  on  whom  the  call  is  made,  namely,  those 
who  have  executed  the  deed,  are  precisely  those  who  will  be  bene- 
fited by  the  winding  up,  and  will  be  benefited  in  the  exact  pro- 
portion in  which  they  are  called  on  to  contribute,  subject  to  any 
equities  hereafter  to  be  enforced  among  themselves." 
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They  referred  to  Carew^%  Case  (No.  2)  (a),  PrieharcTs 
*  204    *  Case^  (6)   Gray's  Casey  (<?)  Bright  v.  EuUony  (rf)  MawaU 
and  Elliott^ 9  Case,  (e) 

Mr.  Selwyn,  and  Mr,  Roxburgh,  for  the  official  manager. — 
We  submit  that  the  covenant  in  the  subscribers'  agreement  is  not 
a  covenant  of  indemnity  at  all.  It  is  a  simple  covenant  that  the 
subscribers  will  pay  all  the  expenses  of  every  description  ratably 
in  proportion  to  the  shares.  Every  one  of  these  contributories  has 
executed  this  deed,  and  has  come  under  that  obligation,  and  the 
question  now  is  whether  it  is  to  be  discharged  or  not.  It  may  be 
true  that  at  law  a  creditor  could  not  sue  them,  but  it  is  not  the 
less  a  legal  liability  among  themselves.  It  is  a  liability  by  which 
they  are  bound,  —  a  liability  both  at  law  and  in  equity,  and  the 
only  point  which  has  been  argued  is  in  substance  who  would  be 
the  proper  person  to  be  the  plaintiff  at  law,  which  is  a  point  in  this 
Court  quite  immaterial.  The  objection  which  is  taken  is  one 
which  would  involve  going  into  the  whole  of  this  winding  up  from 
beginning  to  end.  It  in  fact  impugns  the  admission  of  the  proofs 
of  debts  as  debts  against  the  company.  It  also  disturbs  what  has 
been  settled  between  the  directors  and  the  company.  Take,  for 
instance,  the  question  about  rigging  the  market.  The  official 
manager  felt  it  was  his  duty,  as  representing  the  general  body  of 
contributories,  to  bring  in  a  charge  against  the  directors  which 
included  every  sum  that  they  had  received.  That  was  proceeded 
upon  by  the  official  manager  as  representing  all  the  contributories. 

Is  all  that  to  be  re-opened  ? 
*205       *As  to  the  10,000/.,  the  inquiry  was  prosecuted,  and 

ultimately  it  was  seen  that  it  would  be  for  the  advantage 
of  all  parties  that,  instead  of  getting  an  hostile  order  against  the 
directors  for  payment  of  10,000/.  and  interest,  proceedings  should 
be  taken  against  the  canal  companies.  With  respect  to  the  other 
part  of  the  case,  it  was  discovered  that  only  some  directors  could 
be  made  liable  to  pay,  and  that  they  were  in  a  state  of  insolvency, 
and  therefore  it  was  that  a  compromise  was  agreed  to  with  the 

(a)  7  De  G.,  M.  &  G.  43. 
(6)  4  De  G.  &  Sm.  828;  6  De  G.,  M.  &  G.  484. 
(c)  5  De  G.  &  Sm.  122 ;  1  De  G.,  M.  &  G.  347. 
Id)  3  H.  L.  Cas.  341.  (0  3  De  G.,  M.  &  G.  254. 
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sanction  of  all  the  contributories,  in  respect  of  which  the  directors 
paid  lOOOZ.  If  the  Court  is  now  to  entertain  this  claim  and  say 
that  it  will  not  allow  the  debts  of  this  company,  which  have  been 
proved  to  be  paid,  it  will  be  in  effect  disturbing  the  settlement 
that  has  been  come  to.  The  claim  against  these  directors  was  for 
two  sums :  one  in  respect  of  rigging  the  market,  and  the  other  in 
respect  of  the  canal.  The  one  has  been  settled  by  the  compromise 
before  the  Master,  and  cannot  be  opened,  the  other  was  settled 
by  the  Yice-Ghancellor,  who  dismissed  the  bill  as  against  the 
directors,  and  gave  them  their  costs  out  of  the  estate.  His  Honor's 
decision  has  not  been  questioned  in  this  respect,  and  has  been 
wholly  affirmed  upon  appeal. 

Thb  Lord  Justice  Knight  Bruce.  —  The  principal  or  the  only 
question  before  the  Court  is,  whether  the  debts  proved  against 
this  association  in  the  Master's  office  ought  to  remain  unpaid,  or 
ought  to  be  paid  by  the  managing  committee, exclusively ;  or  ought 
to  be  paid  as  the  Master  and  Yice-Chancellor  have  decided  by  all 
the  contributories  ratably. 

The  first  alternative  is  out  of  the  question.    The  debts  which 
have  been  proved  must  be  provided  for.     Are  they  then  to 
be  paid  by  the  managing  committee  alone  ?    It  *  has  been    ^  206 
contended  that  they  are :  first,  because  the  members  of  the 
committee  received  sums  for  which  they  have  not  accounted ;  and, 
secondly,  because  these  members  alone  contracted  the  debts.    The 
first  of  these  grounds,  however,  is  removed  entirely  by  the  evi-* 
dence.     It  appears  that  the  managing  committee  have  come  to  a 
settlement  with  the  official  manager  in  respect  of  the  total  sum  for 
which  they  were  liable  to  account ;  that  is  to  say,  for  28,000/. 

With  regard  to  the  question  as  to  the  direct  liability  of  the 
shareholders  at  large  to  creditors,  that  is  a  point  upon  which  I  do 
not  think  it  necessary  to  give  an  opinion.  It  is  sufficient  to  be 
satisfied  that  the  creditors  had  a  claim  upon  the  managing  com- 
mittee, that  the  debts  were  incurred  by  the  committee  in  the  proper 
prosecution  of  the  designs  of  the  association,  and  that,  to  the  ex- 
tent of  the  call,  the  subscribers  were  bound  to  contribute  with  the 
managing  committee  to  the  expenses  of  the  undertaking.  I  think, 
therefore,  that  the  call  was  right  with  respect  to  the  debts,  and,  if 
so,  it  is  also  right  as  to  the  costs. 

The  Lord  Justice  Turner  concurred. 
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♦  207  ♦  DUNNE  v.  DUNNE. 

1855.    April  19.    Before  the  Lords  Justices. 

A  testator  deyised  lands  to  a  married  woman  for  life,  with  remainder  to  her  son 
CD.  and  his  assigns  for  life  (*'he  or  they*^  not  committing  waste),  with 
remainder  to  trustees  to  preserve  contingent  remainders,  with  remainders  to 
the  first  and  other  sons  of  C.  D.  successively,  with  remainders  over,  and  a 
proviso  that  the  person  or  persons  entitled  in  possession  should  with  *'  his  or 
their  ^^  family  or  families  while  '*he  or  they^*  should  continue  so  entitled,' 
reside  at  the  mansion-house,  and  make  it  **his  or  their  *^  principal  place  of 
abode,  or  in  default  thereof,  that  the  devises  to  '*him  and  them"  should 
cease,  but  not  so  as  to  prevent  the  remainders  limited  to  **  his  or  their  ^^  son 
or  sons  from  taking  effect,  the  testator  declaring  that  the  limitations  to  trus- 
tees to  preserve  contingent  remainders  should  take  effect  afler  any  cesser  for 
non-compliance  with  the  condition.  The  testator  gave  the  residue  of  his 
personal  estate  to  trustees,  to  be  invested  in  the  purchase  of  lands  to  be 
settled  to  the  uses  of  the  devised  lands. 

Hdd,  that  the  proviso  as  to  residence  applied  to  the  married  woman,  and  was 
sufficiently  distinct  to  create  a  forfeiture  on  her  refusing  to  reside  after  she 
became  a  widow. 

Edd,  also,  that  the  Court  could  not  direct  a  portion  of  the  residuary  personal 
estate  to  be  applied  in  improving  the  mansion-house.' 

These  were  two  appeals  from  a  decision  of  Vice-Chancellor 
Stuart,  reported  in  the  3d  volume  of  Messrs.  Smale  and  Giffard's 
Reports,  (a)  upon  the  construction  and  effect  of  the  will  of  Jftmes 
Amphlett  Grove,  dated  the  3d  of  May,  1842,  whereby  he  devised 
lands  to  trustees  and  their  heirs,  to  the  use  of  Ajin,  the  wife  of 
Thomas  Dunne,  and  her  assigns  for  her  life,  and  after  her  decease 
to  the  use  of  Charles  Dunne  (the  youngest  son  of  the  said  Thomas 
Dunne  and  Ann  his  wife),  and  the  assigns  of  the  said  Charles 
Dunne  for  his  life,  he  and  they  not  committing  any  waste  by  fell- 
ing any  of  the  timber  or  trees  growing  on  the  devised  estates,  nor 
by  suffering  the  several  messuages,  buildings,  pleasure-ground, 
and  premises  to  go  out  of  repair,  and  from  and  after  the  deter- 
mination of  that  estate  by  forfeiture  or  otherwise  to  the  use  of 
Thomas  Dunne,  James  Milnes,  and  William  Grove,  and  the  sur- 
vivors and  survivor  of  them,  his  heirs  and  assigns,  during  the  life 

(a)  Page  22. 

*  See  Lewin  Trusts  (5th  £ng.  ed.)>  416,  417. 
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of  Charles  Dunne,  upon  trust  to  support  the  contingent 
•uses and  estates  thereinafter  limited  from  being  destroyed,  *  208 
and  from  and  immediately  after  the  decease  of  Charles 
Dunne  to  the  use  of  the  first  and  every  other  son  of  Charles  Dunne 
successively  in  tail  general,  with  similar  remainders  to  the  use  of 
Thomas  Dunne  (the  eldest  son  of  the  aforesaid  Thomas  Dunne 
and  Ann  his  wife)  for  life,  with  remainders  in  tail  and  ulterior  limi- 
tations for  life  and  in  tail  successively,  with  the  interposition  of 
limitations  to  trustees  during  the  lives  of  the  tenants  for  life  to 
support  the  subsequent  contingent  uses,  with  an  ultimate  re- 
mainder to  the  testator's  right  heirs ;  and  the  will  contained  a 
name  and  arms  clause,  which  was  expressly  made  applicable  to  all 
and  every  the  person  and  persons  to  whose  use  the  estates  were 
by  the  will  devised  or  limited  "  in  remainder  from  and  after  the 
decease  of  Ann  Dunne."  It  also  contained  a  proviso,  which  was 
as  follows :  "  Provided  always,  and  my  will  is,  that  all  and  every 
the  persoif  or  persons,  who  by  virtue  of  the  several  devises  and 
limitations  hereinbefore  contained,  or  of  this  proviso,  shall  become 
entitled  to  the  possession  of  the  several  messuages,  lands,  and 
other  hereditaments  hereinbefore  by  me  devised  in  strict  settle- 
ment as  aforesaid,  and  shall  be  of  the  age  of  twenty-one  years*  or 
upwards,  do  and  shall,  with  his  or  theit  family  or  families,  aft^r 
becoming  and  while  he  or  they  shall  continue  so  entitled,  reside 
and  dwell  in  my  said  capital  messuage  or  mansion-house  at  the 
Four  Ashes  aforesaid,  and  make  the  same  premises  his  or  their 
principal  place  of  abode  ;  and  that  in  case  any  such  pei;pon  or  per- 
sons shall  refuse  or  neglect  to,  or  shall  discontinue  to,  reside  and 
dwell  at  my  said  capital  messuage  or  mansion-house  at  the  Four 
Ashes  aforesaid,  then  and  in  every  such  case  and  from  thenceforth 
the  devise  and  limitation  or  devises  and  limitations  hereinbefore 
made  and  continued  to  him  or  them  who  shall  so  refuse,  neglect, 
or  discontinue,  of  and  concerning  the  messuages,  lands, 
and  other  hereditaments  *  hereby  devised  in  strict  settle-  *209 
ment  as  aforesaid,  shall  cease,  determine,  and  become  ut- 
terly void,  and  all  the  same  messuages,  lands,  and  other  heredita- 
ments shall  in  such  case  immediately  thereupon  go  to  the  next 
person  in  remainder  under  the  devises  and  limitations  by  me  here- 
inbefore made  thereof,  in  the  same  manner  as  if  the  person  or 
persons  being  tenant  or  tenants  for  life  was  or  were  actually  dead, 
or  being  a  tenant  or  tenants  in  tail  was  or  were  dead,  without 
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having  any  heir  or  issue  inheritable  to  the  estate  tail  then  vested 
in  the  person  or  persons  who  shall  so  refuse,  neglect,  or  discon- 
tinue to  make  such  residence  as  aforesaid ;  and  provided  also,  that 
any  such  cessation  or  determination  of  the  estate  of  any  tenant 
for  life  shall  not  operate  to  exclude,  prevent,  destroy,  or  prejudice 
any  of  the  contingent  remainders  hereinbefore  limited  to  his  or 
their  son  or  sons,  or  other  person  or  persons,  but  that  the  re- 
mainders limited  to  the  said  Thomas  Dunne  the  elder,  James 
Milnes,  and  William  Grove,  and  |;heir  heirs,  during  the  lives  of 
such  tenant  for  life,  shall  after  such  cessation  or  determination 
take  effect  and  continue  for  preserving  such  contingent  remainders, 
and  giving  them  effect  as  they  shall  arise,  and  that  such  trustees 
and  their  heirs  shall  after  such  cessation  or  determination  of  any 
such  estate  for  life,  and  during  the  suspension  or  contingency  of 
any  then  next  expectant  remainder,  but  no  longer,  receive,  pay, 
and  apply  the  rents  and  profits  of  the  same  estates  which  would 
belong  to  such  tenant  for  life,  if  such  cessation  or  defermination 
had  not  taken  place,  unto  such  person  or  persons,  or  for  such 
intents  and  purposes,  and  in  the  same  manner  as  under  and  by 
virtue  of  the  limitations  and  provisos  of  this  my  will  the  same 
would  be  payable  and  applicable  in  case  such  tenant  for  life  were 
actually  dead."    The  will  also  contained  a  bequest  of  the  testator's 

general  personal  estate,  upon  trust  for  investment  in  the 
*  210    purchase  of  freeholds,  to  be  settled  to  the  same  *  uses  as 

were  by  the  will  limited  of  and  concerning  the  heredita- 
ments thei;^by  devised  in  strict  settlement,  or  as  near  thereto  as 
circumstances  would  admit. 

The  testator  died  on  the  26th  of  May,  1854,  and  Tliomas  Dunne 
died  shortly  afterwards.  Ann  Dunne  did  not  go  to  reside  at  the 
mansion,  and  she  aduiitted  by  her  counsel  that  she  did  not  intend 
to  reside  there. 

Charles  Dunne  instituted  the  present  suit  by  claim,  seeking 
thereby  a  declaration  that  the  proviso  as  to  residence  applied  to 
his  mother  Ann  Dunne,  and  that,  in  consequence  of  her  refusal  to 
reside,  the  devise  to  her  had  ceased,  ttnd  that  the  plaintiff  was  now 
entitled  as  tenant  in  possession,  and  also  claiming  to  have  an  in- 
quiry whether  it  would  be  expedient  and  proper  that  a  sum  of 
money  should  be  raised  out  of  the  residuary  personal  estate,  and 
expended  in  improving  the  mansion-house  (which  the  claim  stated 
to  be  unfit  for  the  residence  of  a  person  possessing  the  income  of 
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the  testator's  real  and  residuary  personal  estate),  and  to  have  such 
improvements  made  at  the  cost  of  the  residuary  personal  estate. 

By  the  order  under  appeal,  after  noticing  that  Ann  Dunne  by 
her  counsel  admitted  that  she  had  not  resided  and  did  not  intend 
to  reside  in  the  mansion-house,  it  was  declared  that,  according  to 
the  true  construction  of  the  will,  Mrs.  Dunne  had  forfeited  her  life 
estate ;  and  it  was  ordered,  that  so  much  of  the  claim  as  sought 
the  inquiry  as  to  raising  money  out  of  the  personal  estate  to  be 
expended  in  improving  the  mansion-house,  and  to  have  the  cost 
thereof  defrayed  out  of  the  personal  estate,  should  be  dismissed. 
Both  parties,  viz.,  Mrs.  Dunne  and  the  plaintiff,  appealed  from 
this  decision. 

On  the  former  appeal,  *  Mr,  Mdlins  and  Mr.  Berkeley ^  for  *  211 
Mrs.  Dunne.  —  The  expression  "  principal  residence  "  is  too 
vague  to  enable  the  Court  to  enforce  the  proviso,  more  especially 
as  it  is  one  of  forfeiture.  But  even  if  the  clause  were  suffi- 
ciently definite,  the  careful  avoidance  of  the  feminine  pronoun 
shows  that  the  testator  did  not  intend  the  proviso  to  apply  to  the 
widow.  This  is  made  still  more  clear  by  the  reference  to  the  lim- 
itation to  the  trustees  to  preserve  contingent  remainders. 

The  forfeiture  clause  provides,  that  upon  its  coming  into  opera- 
tion the  limitation  to  the  trustees  to  preserve  contingent  remain- 
ders  shall  take  effect,  so  that  it  could  not  have  been  intended  to 
operate  upon  a  limitation,  which  was  not  followed  by  one  to  the 
trustees  to  preserve  contingent  remainders.  These  considerations 
show  clearly  the  intention  of  the  testator  to  be  that  for  which  we 
contend ;  but  every  probability  is  also  in  its  favour,  for  what  could 
be  less  likely  or  just  than  that  the  testator  should  make  a  benefit 
given  to  a  married  woman  depend  upon  her  residence  at  a  particu- 
lar place,  —  a  condition  not  in  her  power  to  fulfil.  The  testator 
not  only  knew  that  Mrs.  Dunne  was  a  married  woman,  but  knew 
also  that  her  husband  had  his  own  family  seat,  where  he  would 
require  her  to  reside. 

They  referred  to  FiUingham  v.  Bromley^  (a)  Sergisan  v.  Adey^  (5) 
Walcot  V.  Botfield.  (c) 

(a)  Turn.  &  Russ.  530. 

(6)  Before  V.  C.  Turnkr,  in  1851,  not  reported. 

(c)  Kay,  5d4. 
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Mr.  Bacon  and  Mr.  J,  W,  Smith,  for  the  respondents. 

The  Lord  Justice  Knight  Bruce.  —  We  do  not  doubt 

*  212    that  if  the  clause  was  intended  to  *  apply  to  Mrs.  Dunne,  it 

has  been  violated.  It  appears  to  us  sufficiently  definite  and 
intelligible.  It  is  unnecessary  to  say  how  the  case  would  have 
stood  had  she  continued  a  married  woman,  for  she  has  long  been 
a  widow. 

The  Lord  Justice  Turner.  —  However  the  case  might  have 
stood  had  the  word  ^^  reside  "  alone  been  used,  the  words  ^^  reside 
and  dwell "  are  quite  sufficiently  certain  to  create  a  forfeiture  as 
against  a  person  who  states  that  she  never  has  resided  and  does 
not  intend  ever  to  reside  at  the  mansion.  The  respondents  may 
confine  their  arguments  to  the  question  whether  the  proviso  is 
applicable  to  Mrs.  Dunne. 

Mr,  Bacon  and  Mr.  J.  W.  Smith,  for  the  plaintiff*,  and  Mr.  Craig 
and  Mr,  Pownall,  for  Thomas  Dunne,  the  second  tenant  for  life.  — 
With  respect  to  the  omission  of  the  feminine  pronoun  we  submit 
that  it  is  altogether  an  insufficient  foundation  for  the  inference 
which  the  appellants  draw  from  it ;  for  the  husband  and  wife  are 
both  mentioned,  and  the  use  of  the  plural  pronoun,  if  not  more 
correct  than  that  of  the  singular,  to  designate  the  ownership  of 
Mrs.  Dimne's  estate,  is  quite  as  correct.  It  would  also  be  too 
much  to  infer  from  the  reference  to  the  limitation  to  the  trustees 
to  preserve  that  the  forfeiture  clause  was  only  to  operate  where 
that  limitation  followed  the  estate  forfeited,  there  being  no  such 
restriction  placed  upon  its  operation  by  the  words  of  the  will. 
Where  the  testator  meant  to  exempt  Mi*s.  Dunne  from  the  opera- 
tion of  a  shifting  clause,  he  has  done  so  as  in  the  name  and  arms 
clause. 

The  Lord  Justice  Knight  Bruce.  —  I  agree  with  the 

*  213    Vice-Chancellor.     I  am  of  opinion  *  that  the  clause  of  for- 

feiture applies  to  Mrs.  Dunne  as  well  as  to  the  other  tenants 
for  life,  and  that  the  reference  to  the  trustees  to  preserve  contin- 
gent remainders,  and  the  use  of  the  masculine  singular  and  the 
plural  pronouns,  without  using  the  feminine  singular,  do  not  afford 
sufficient  grounds  for  a  contrary  decision. 
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The  Lord  Justice  Turner.  —  My  opinion  is  not  so  confident 
on  this  point  as  that  of  my  learned  brother,  but,  whatever  con- 
jectures I  may  have  formed  as  to  tlie  intentions  of  the  testator, 
there  does  not  appear  to  me  enough  foundation  for  a  judicial  con- 
clusion that  the  clause  of  forfeiture  does  not  apply  to  Mrs.  Dunne. 
I  think  that  the  word  ^'  their  "  distinguishes  the  case  from  Sergi- 
son  T.  Adey^  and  is  sufficient  to  include  every  person  becoming 
entitled.  I  think  that  the  reference  to  the  limitation  to  the  trus- 
tees to  preserve  does  not  furnish  sufficient  ground  for  the  inference 
that  there  was  to  be  no  determination  of  the  life-estate,  except 
where  an  estate  was  limited  to  those  trustees. 

On  the  second  appeal,  — 

Mr.  Bacon  and  Mr.  J.  TT.  Smithy  for  the  appellant  Charles 
Dunne.  —  This  is  a  case  not  of  repairs  but  of  lasting  improve- 
ments, as  to  which  the  Court  has  jurisdiction.  JSibbert  v.  Cooke^  (a) 
Lombe  v.  Stoughton.  (i)  At  all  events  the  personal  estate  might 
be  applied  as  sought  under  the  power  to  invest  it  on  real  estate. 

[The  Lord  Justice  Knight  Bruce.  —  Would  there  not  be  some 
difficulty  in  making  out  that  an  addition  of  a  new  wing  to 
an  old  *  house  is  a  purchase  of  real  estate  ?]  *  214 

We  submit  that  it  would  be  a  fair  operation  to  give  to  the 
clause.  The  only  ground  upon  which,  before  the  Wills  Act  came 
into  operation,  a  direction  to  pay  a  gross  sum  was  held  to  enlarge 
an  indefinite  devise  into  a  fee  was,  that  otherwise  the  devise 
might  confer  a  ^^damnosa  hereditas,^^  So  here,  unless  the  con- 
struction which  we  propose  is  put  on  the  clause,  the  devise  will 
confer  a  damnosa  Jiereditaa. 

The  Lord  Justice  Knight  Bruce.  —  This  must  be  done,  if  at  all, 
by  an  Act  of  Parliament. 

The  Lord  Justice  Turner  concurred. 

Appeals  dismissed. 

(a)  1  Sim.  &  St.  552.  (5)  17  Sim.  84. 
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MORISON  V.  MORISON,  and  several  other  Causes. 

1855.    April  20.    Before  the  Lords  Justices. 

West  India  estates  were  devised  upon  trast  for  sale  and  distribution  of  the  pro- 
ceeds among  the  testator^s  children  absolutely.  In  a  suit  for  the  administra- 
tion of  the  trusts  consignees  were  appointed,  and  pending  the  suit  settlements 
were  made  of  the  children's  shares,  by  which  interests  for  life  and  in  reversion 
were  limited.  In  making  payments  which  had  been  sanctioned  by  the  Court, 
the  consignees  became  in  advance  to  the  trust  estate:  Hdd,  that  these 
advances  were  a  charge  upon  the  corpus  of  the  trust  estate.* 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Stuart, 
reported  in  the  2d  volume  of  Messrs.  Smale  &  GiflFard's  Re- 
ports, (a)  The  case  is  reported  also  on  another  point  in  the 
4th  volume  of  Messrs.  Mylne  &  Craig's  Reports,  (6)  and 
•215  from  the  above  reports,  *  and  the  briefs  on  the  present 
appeal,  the  following  statement  is  compiled. 

George  Morison  (the  father  of  the  plaintiffs  in  the  original 
cause)  conveyed,  by  a  deed  of  settlement,  dated  May  28th,  1813, 
certain  plantations,  slaves,  and  hereditaments  in  the  West  Indies 
to  trustees  upon  trust,  as  soon  as  might  be  after  his  decease, 
absolutely  to  sell  and  dispose  of  the  plantations,  slaves,  heredita- 
ments, and  premises,  and  to  invest  the  money  to  arise  from  such 
sale  or  sales  in  the  parliamentary  stocks  or  public  funds  of  Great 
Britain,  or  at  interest  upon  government  or  real  securities  in  Eng- 
land or  in  the  West  Indies,  in  trust  for  his  children  the  original 
plaintiffs,  their  respective  executors,  administrators,  and  assigns, 
to  be  divided  between  them  in  equal  shares  and  proportions,  their 
respective  shares  to  become  vested  interests  in  them  respectively, 
upon  their  respectively  attaining  the  age  of  twenty-one  years,  or 
being  married,  which  should  first  happen. 

The  settlor  died  on  the  16th  of  December,  1814,  having  by  his 
will  devised  to  trustees  all  his  real  and  personal  estates  and  effects 
of  what  kind  soever,  in  the  West  Indies  and  in  Great  Britain  or 
elsewhere,  not  otherwise  disposed  of  by  that  his  will,  upon  trust, 

(a)  Page  564.  (6)  Page  215. 

>  See  Ex  parte  James,  1  D.  &  C.  272;  Norwich  Yam  Co.,  22  Beav.  143; 
Ex  parte  Chippendale,  4  De  6.,  M.  &  6.  19;  Perry  Trusts,  §  910,  and  cases  in 
note  (5). 
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with  all  convenient  speed  after  his  decease,  to  call  in  and  convert 
into  money  his  personal  estate,  or  such  part  thereof  as  should  not 
consist  of  money,  and  at  their  or  his  discretion  to  sell  and  dispose 
of  his  freehold,  leasehold,  and  real  estates,  and  to  stand  possessed 
of  the  sum  or  sums  of  money  to  come  to  their  hands,  by  the  ways 
and  means  thereinbefore  mentioned,  upon  trust,  after  payment  of 
his  debts,  funeral  and  testamentary  expenses  and  legacies,  to  lay 
out  and  invest  the  residue  in  the  parliamentary  stocks  or 
public  funds  of  *  Great  Britain,  or  at  interest  upon  govern-  *  216 
ment  or  real  securities  in  England,  and  out  of  the  dividends 
to  pay  to  Eleanor  Irvine,  the  plaintiflF's  moUier,  and  her  assigns, 
an  annuity  of  200Z.  for  her  life ;  and,  subject  thereto,  to  stand  pos- 
sessed of  and  interested  in  the  same  trust  moneys,  stocks,  funds, 
and  securities,  and  the  interest,  dividends,  and  produce  thereof, 
in  trust  for  the  female  plaintifi's  when  and  as  they  should  respec- 
tively attain  the  age  of  twenty-one  years,  or  marry  under  that  age 
with  the  consent  of  the  trustees  or  trustee,  and  for  the  male 
plaintiff  when  and  as  he  should  attain  his  age  of  twenty-one  years, 
to  be  divided  among  the  plaintiffs  in  equal  shares  and  proportions. 

In  the  month  of  February,  1815,  the  original  bill  was  filed,  all 
the  children,  five  in  number,  being  co-plaintiffs  by  their  next 
friend. 

It  prayed  for  accounts  of  the  rents  and  profits  of  the  settled  and 
devised  estates  received  by  the  trustees  of  the  settlement  and  will, 
and  that  all  the  real  estates  conveyed  by  the  settlement,  and  de- 
vised by  the  will,  might  be  decreed  to  be  sold,  and  that  all  the 
personal  estate  and  effects  assigned  by  the  settlement,  or  be- 
queathed by  the  will,  might  be  sold  and  converted  into  money,  and 
that  the  money  arising  from  all  such  sales  might  be  respectively 
applied  according  to  the  respective  trusts  of  the  settlement  and 
will ;  and  for  a  receiver  ;  and  that  the  Master  might  be  directed 
in  taking  the  aforesaid  accounts  to  make  all  proper  allowances  to 
such  of  the  defendants  as  should  appear  to  have  acted  as  con- 
signees of  the  proceeds  or  produce  of  the  said  plantations  and 
estates,  and  that  all  proper  and  further  directions  might  be  given 
for  the  performing  of  the  trusts  of  the  settlement  and  will. 

*  In  March,  1817,  the  original  decree  was  pronounced.    It    *  217 
directed  that  the  usual  accounts  should  be  taken,  and  con- 
tained  a  direction  that  the  Master  should  appoint  a  proper  person  or 
persons  to  be  a  consignee  or  consignees  of  the  rents  and  profits  ot*  the 
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testator's  West  India  estates,  and  make  him  or  them  a  proper 
allowance  in  respect  thereof,  and  that  any  of  the  parties  should  be 
at  liberty  to  propose  the  defendants,  the  executors,  or  any  of  them, 
or  any  house  of  trade  to  which  they  or  he  might  belong,  to  be 
such  consignees  or  consignee. 

In  March,  1817,  the  defendant  Edward  EUice  was  appointed 
consignee  under  the  decree.  In  the  mean  while,  Martha  Morison, 
one  of  the  plaintiffs  in  the  original  cause,  intermarried  with  Wil" 
liam  Wyllie  the  elder,  and  upon  her  marriage,  which  took  place 
in  the  month  of  August,  1818,  a  settlement  was  made,  of  which 
Edward  Ellice  was  named  a  trustee,  and  the  principal  object  of 
which  was  to  settle  her  share  of  whatever  property  might  be 
coming  to  her  under  the  deed  and  will,  to  her  separate  use  for  life, 
and  after  her  death  to  her  husband  for  life,  with  remainder  to  her 
children. 

On  the  16th  of  January,  1819,  an  order  of  revivor  of  the  orig- 
inal suit  was  obtained.  In  the  month  of  April,  1819,  Magdalen 
Morison,  one  of  the  co-plaintiffs  in  the  original  bill,  died  an  infant 
and  unmarried. 

In  June,  1820,  Mary  Morison,  another  of  the  co-plaintiffs,  being 
still  under  age,  intermarried  with  Henry  Dickinson,  and  on  that 
occasion  a  settlement  was  executed. 

In  March,  1822,  Martha  Wyllie  died,  whereupon  her  husband 
became,  under  the  marriage  settlement,  tenant  for  life  of  the 
*  218  proceeds  of  her  share.  In  the  month  of  *  December,  1823, 
Mary  Dickinson  died  leaving  children,  and  on  the  17th  of 
December,  1825,  a  bill  of  revivor  and  supplement  was  filed  by  such 
of  the  original  infant  plaintiffs  as  were  unmarried,  by  Mr.  Wyllie 
and  his  children,  and  by  Mr.  Henry  Dickinson  and  his  children. 
That  bill  stated  the  marriages  of  Mr.  and  Mrs.  Wyllie,  and  of  Mr. 
and  Mrs.  Dickinson,  and  the  settlements  executed  on  the  occasion 
of  those  respective  marriages,  and  that  upon  Mrs.  Wyllie's  mar- 
riage the  suit  had  been  revived,  and  it  prayed  the  benefit  of  the 
original  decree  pronounced  in  the  year  1817. 

In  May,  1827,  the  cause  came  on  for  further  directions  upon  the 
Master's  general  report,  when  a  decree  was  made  in  all  the  suits, 
which  among  other  things  directed  that  Edward  Ellice  should  be 
continued  as  consignee. 

In  the  year  1830,  Mr.  EUice  presented  a  petition,  praying  that 
he  might  no  longer  act  as  consignee,  and  upon  that  application  an 
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order  was  made  for  the  appointment  of  another  consignee,  and 
discharging  Mr.  Ellice ;  and  it  was  ordered,  that  he  should  pass 
his  final  account  before  the  Master,  with  liberty  to  apply  respecting 
any  balance  which  might  be  found  due  to  him  on  passing  his 
accounts. 

By  an  order  of  the  10th  of  March,  1837,  it  was  ordered,  that 
the  accountant-general  should  be  at  liberty  to  transfer  the  amount 
of  compensation  money  awarded  in  respect  of  the  slaves  on  the 
several  estates,  to  accounts  respectively  entitled  ^^  the  accounts  of 
the  compensation  money  in  respect  of  the  slaves  on  the  respective 
estates ; "  and  that  such  transfer  should  be  without  prejudice  to 
the  rights  and  claims  of  any  persons  respectively  interested 
therein,  and  that  the  interest  to  *  accrue  due  on  such  sums,  *  219 
and  its  accumulations,  should  be  invested  in  trust  to  the  like 
accounts  respectively. 

By  a  report  made  on  the  7th  of  May,  1842,  the  Master  allowed 
the  account  of  Mr.  Edward  Ellice,  and  found  that  there  was  a 
balance  of  5335/.  Ss,  Id.  due  to  him  on  passing  his  accounts. 

On  the  11th  of  February,  1841,  Mr.  George  Forsyth,  another  of 
the  respondents,  was  appointed  under  an  order  of  the  Court,  to  be 
consignee  of  the  estate  and  plantations,  and  he  from  time  to  time 
passed  his  accounts.  On  the  24th  of  April,  1854,  the  Master 
certified  that  the  sum  of  32,8152.  17».  3(2.  was  due  to  him  in  re- 
spect of  all  the  estates  of  the  testator  up  to  the  30th  of  April, 
1852. 

The  Master  afterwards  made  his  general  report,  dated  the  2d 
of  May,  1854,  finding  18,343Z.  38.  to  be  due  to  a  mortgagee  of 
one  of  the  estates,  and  submitting  to  the  judgment  of  the  Court, 
whether  this  mortgage  was  or  was  not  a  first  charge  or  incum- 
brance upon  and  payable  out  of  the  estate. 

On  the  cause  coming  on  for  hearing  upon  exceptions  to  the 
Master's  report,  and,  upon  further  directions,  three  petitions  were 
ordered  to  be  heard  at  the  same  time. 

The  first  of  these  petitions  was  that  of  Mr.  Edward  Ellice, 
praying  for  payment  of  the  balance  found  due  to  him  by  the 
Master's  report,  with  subsequent  interest. 

The  second  petition  was  that  of  Mr.  Forsyth,  praying  for  repay- 
ment of  the  amount  of  his  advances. 

The  third  petition  was  that  of  the  mortgagee  seeking 
*  payment  of  the  amount  due  on  the   mortgage,  in  pri-   *  220 
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ority  to  Mr.  Edward  EUice  and  Mr.  George  Forsyth,  the  con- 
signees. 

The  Vice-Chancellor  held,  that  the  sums  found  due  to  the  con- 
signees ought  to  be  paid  out  of  the  principal  of  the  compensation 
moneys,  and  were  so  payable  in  priority  to  the  mortgage,  and 
made  an  order  accordingly. 

Against  this  order  the  children  of  Mrs.  Wyllie  appealed. 

Mr.  Griffard  and  Mr.  Crachnell^  for  the  appellants.  —  We  sub- 
mit that  neither  Mr.  Ellice  nor  Mr.  Forsyth  is  entitled  to  be  paid 
out  of  the  corpus  of  the  estate.  The  reversioners  were  excluded 
by  the  Master  from  attending  when  the  consignees'  accoimts  were 
passed,  and  cannot  therefore  be  bound  by  them.  The  case  does 
not  at  all  resemble  Re  Tharp^  (a)  to  which  it  was  likened  in  the 
argument  below.  The  circumstance  of  the  lunacy  in  that  case 
constitutes  an  essential  distinction.  In  this  case  the  consignees 
have  actually  been  allowed  sums  paid  to  the  tenants  for  life,  and 
yet  they  seek  to  charge  the  corpus^  which  has  never  been  repre- 
sented before  the  Master  when  the  accounts  were  taken. 

Consignees  are  bound  to  confine  the  expenses  of  management 
within  the  income,  and  if  the  reversioners  had  been  allowed  to 
attend  before  the  Master  the  excess  would  not  have  been  allowed. 

They  commented  upon  ScoU  v.  Nesbitt^  (6)  Hx  parte  Pol- 
lard, (c)  and  Shaw  v.  SimpBon.(d)  ' 

♦  221  ♦  Mr.  Wiffram  and  Mr.  Wickens,  for  Mr.  Ellice  and  Mr. 
Forsyth.  —  The  appellants'  documents  show  that  the  pay- 
ments made  by  the  consignees  for  the  maintenance  of  the  trust 
estate  far  exceeded  their  gross  receipts.  They  made  the  pay- 
ments on  various  accounts,  and  the  balance  does  not  arise  from 
payments  made  to  the  tenants  for  life.  With  respect  to  Mr. 
Ellice,  ho  must  be  repaid  the  balance  which  has  been  found  due  to 
him.  If  the  appellants  were  improperly  excluded  from  being 
present  when  the  accounts  were  taken,  they  ought  to  have  objected 
at  the  time ;  not  having  done  so,  and  being  parties  to  the  cause, 
they  are  bound.  Mr.  EUice's  disbursements  arise  in  great  part 
from  the  sums  expended  in  maintaining  the  slaves  and  keeping  up 

(a)  2  Sm.  &  G.  678,  n.  (c)  4  Dea.  275. 

(6)  14  Yea.  438.  (d)  1  Y.  &  C.  C.  C.  734. 
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the  estate.  Although  the  right  of  consignees  of  West  India  es- 
tates to  payment  out  of  the  corpus  of  the  estate  has  never  been 
actually  settled  by  decision,  there  is  authority  in  its  favour.  Scott 
V.  Nesbittj  (a)  Sayer  v.  Whitfield^  (6)  Farquharson  v.  Balfour,  (c) 
Shaw  v.  Simpson  (d!)  and  Me  Tharp.  (a)  Suppose  the  expendi- 
ture had  been  made  by  the  trustees,  they  would  have  been  en- 
titled to  be  recouped  out  of  the  whole  trust  estate,  and  not  out  of 
the  income  merely.  With  respect  to  Mr.  Forsyth,  he  succeeded  to 
Mr.  EUice,  and  was  entitled  to  consider  that  the  claims  of  both 
would  be  treated  in  the  same  way.  His  appointment  was  a  con- 
tinuation of  the  former,  and  his  acts  were  those  of  the  Court, 
which  acted  as  the  trustee  of  the  estates,  and  must  have  had  a 
right  to  charge  the  estates  with  the  expenses  incurred  in  the  ex- 
ecution of  the  trust.  But  if  Mr.  Forsyth  has  not  a  claim  on  the 
carpus,  and  Mr.  EUice  has,  the  result  would  be  the  same, 
since  the  funds  would  be  marshalled,  *  and  Mr.  Ellice's  *  222 
claim  would  be  thrown  on  the  corpus  entirely,  so  as  to  leave 
the  income  for  Mr.  Forsyth.  The  trust  property  is  to  be  treated 
as  one  estate,  and  if  any  part  of  it  is  not  sufficient  to  pay  the 
charges  of  executing  the  trusts  affecting  that  part,  the  whole 
estate  is  liable  to  make  them  good.  If  a  trust  estate  consisted  of 
realty  and  money,  the  trustee  could  resort  to  the  latter  portion 
of  the  estate  to  repay  the  expenses  of  managing  the  former.     ^ 

[The  Lord  Justice  Knight  Bruce.  —  Why  were  not  estates, 
from  which  nothing  but  loss  accrued,  abandoned  ?] 

The  parties  and  the  Court  have  been  always  anticipating  that 
the  estates  would  become  profitable.  Even  admitting  that  if  there 
had  been  no  trust  for  sale  in  the  present  case,  the  claim  of  the 
consignees  would  have  been  difficult  to  maintain,  still  that  trust 
relieves  them  from  the  difficulty,  for  the  expenses  have  been  in- 
curred in  maintaining  the  estates  with  the  view  of  making  an 
advantageous  sale,  and  of  executing  the  trust,  and  are  therefore 
on  this  account  alone  properly  payable  out  of  the  corpus, 

Mr.  Bacon,  Mr.  Malins,  and  Mr.  W.  Bovill  appeared  for  other 
parties. 

(a)  14  Ves.  438.  (d)  1  Y.  «&  C.  C.  C.  732. 

(6)  1  Knapp,  149.  («)   2  Sm.  &  G.  678,  n. 

(c)  8  Sim.  210. 
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Mr.  Cracknell^  in  reply. 

The  Lord  Justice  Knight  Bruce.  —  The  principles  (as  far  as 
there  are  any),  and  the  authorities  peculiarly  applicable  to  estates 
in  the  West  Indies,  have,  as  it  appears  to  me,  little  in  common 
with  the  present  case,  which,  in  my  opinion,  must  be  decided  on 
general,  and  perhaps  universally  applicable,  principles. 

The  position  of  the  estates  to  which  the  argument 
♦  223  *  relates,  was,  at  the  time  of  the  institution  of  the  suit, 
this:  They  were  under  an  absolute  trust  for  sale.  The 
trustees  had  a  discretion  as  to  postponing  the  sale,  and  there 
was  a  limited  time  beyond  which  as  to  part  of  the  property  the 
sale  was  not  to  be  postponed.  In  the  view  of  this  Court  the  prop- 
erty was  merely  personalty,  inasmuch  as  its  ultimate  shape  was  ta 
be  money,  and  its  value  was  only  so  much  as  it  would  bring.  At 
the  time  of  the  institution  of  the  suit  there  was  not  even  a  ten- 
ancy for  life,  and  it  is  only  by  subsequent  settlements  and  acts 
that  tenancies  for  life,  subject  to  and  under  ^e  trusts,  have  been 
created.  In  the  suit  receivers  were  appointed,  who  also,  owing  to 
the  nature  of  the  property,  became  consignees,  and  every  act  done 
by  them  was  an  act  in  the  administration  of  an  ordinary  trust 
with  respect  to  money  existing  at  the  time  not  in  the  shape  of 
money,  but  in  the  shape  of  the  investment  in  which  the  money 
was  temporarily  lodged.  Every  act  done  by  them  was  done  with 
a  view  to  the  safety  and  protection  of  a  fund,  which  was  to  be 
considered  as  money.  The  Court  may  have  miscarried  in  the 
discharge  of  its  duty  as  trustee  of  the  fund,  or  of  its  office  of 
directing  or  regulating  the  conduct  of  the  trustees;  but  it  ap- 
pears to  have  done  its  best,  and  if  it  had  not  all  the  assistance 
which  it  might  have  had  from  the  parties,  it  is  not  to  blame  on 
that  account.  But  whether  it  is  to  blame  or  not,  it  has  sanctioned 
a  series  of  payments  made  by  the  receivers  or  consignees  as  ser- 
vants of  the  Court  for  the  time  being,  and  a  servant  or  agent  of 
the  Court,  not  affected  with  fraud  or  improper  conduct, is  not 
answerable  for  the  wisdom,  correctness,  or  propriety  of  the  orders 
which  he  receives,  or  for  the  directions  by  which  his  acts  are 
sanctioned.^ 

Here  there  is  no  reason  to  doubt  the  good  faith  of  the  con- 

■  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1715. 
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signees.     Thej   have   been   directed   to   make,   or   been 

*  sanctioned  in  making,  certain  payments,  and  it  is  too  late   *  224 

to  go  back  and  inquire  as  to  the  propriety  of  those  payments. 

The  blame,  if  any,  which  attaches  to  the  Court  is  not  material. 

The  question  is,  What  is  to  be  allowed  to  the  servants  of  the  Court 

in  respect  of  payments  made  by  them  ? 

These  payments  must  be  looked  upon  as  payments  made  in  the 
proper  administration  of  the  trust,  for  the  protection  and  preserva- 
tion of  that  which  was  to  be  protected  and  preserved  until  it 
should  be  converted  into  money.  They  must  be  treated  as  having 
been  in  the  execution  of  a  money  trust,  and  it  is  impossible  to 
permit  the  trust  property  to  be  enjoyed  by  any  persons  claiming 
beneficially  under  the  trust  without  making  good  the  expenditure 
and  advances  bond  fide  made  in  the  execution  of  the  trust  under 
the  authority  of  the  Court,  whose  duty  it  was  to  direct  how  the 
trusts  were  to  be  executed.  It  seems  to  me  that  what  has  been 
done  cannot  be  disturbed. 

The  Lord  Justice  Turner.  —  If  I  had  been  required  in  this 
case  to  give  an  opinion  on  the  general  question  as  to  the  lien  of  a 
consignee  of  a  West  India  estate,  on  the  carpus  of  the  estate,  I 
should  have  desired  time  for  consideration,  for  I  confess  that,  often 
as  I  have  considered  that  question,  my  mind  has  never  been  made 
up  upon  it. 

This  case,  however,  does  not  appear  to  me  to  involve  that  ques- 
tion. There  are  two  points  in  it,  —  one  as  to  the  balance  due  to 
Mr.  EUice  down  to  1841,  and  the  other  as  to  the  balance  due  to 
Mr.  Forsyth.  The  objections  to  the  allowance  of  these  balances 
rest  on  different  grounds. 

*  The  objection  urged  against  the  claim  of  Mr.  EUice  is,  *  225 
that  the  sums  allowed  consist  in  part  of  sums  which  were 
ordered  to  be  paid  and  have  been  paid  to  the  tenants  for  life  of  the 
property,  and  that  as  to  these  sums  there  could  be  no  lien  on  the 
carpus.  The  first  answer  to  this  objection  is,  that  the  accounts  of 
Mr.  Ellice  were  passed  in  the  Master's  office  till  1880,  when  Mr. 
EUice  was  discharged  from  the  receivership,  with  liberty  to  apply 
as  to  the  balance  due  to  him,  and  that  the  attempt  now  made  to 
dispute  that  balance  is,  in  fact,  an  attempt  to  open  aU  those 
accounts  which  were  passed  and  settled  in  1830.  It  is  objected, 
however,  that  the  persons  interested  in  the  carpus  were  not  aUowed 
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to  attend  when  those  accounts  were  passed.  It  may  have  been  so, 
but  I  do  not  think  that  they  can  on  this  ground  apply  to  the  Court 
at  any  distance  of  time  to  open  the  accounts.  If  it  was  wrong  to 
direct  the  accounts  to  be  taken  without  their  attendance,  they 
ought  at  that  time  to  have  had  the  matter  set  right.  Indepen- 
dently, however,  of  the  length  of  time  which  has  elapsed,  the  pay- 
ments have  been  allowed  by  the  Court  itself,  and,  therefore,  if 
there  has  been  a  breach  of  duty,  it  has  arisen  from  the  act  of  the 
Court,  and  not  from  that  of  its  officer.  The  officer  cannot  be  left 
without  indemnity  in  respect  of  his  acts,  unless  they  have  not  been 
warranted  by  the  orders  of  the  Court.  I  think  that  here  the  con- 
signees were  well  warranted  in  making  the  payments,  and  there- 
fore, without  reference  to  any  rights  peculiar  to  a  consignee,  and 
independently  of  the  general  question  as  to  such  rights,  Mr.  EUice's 
balance  must  be  paid  out  of  the  compensation  money. 

The  objection  taken  to  Mr.  Forsyth's  claim  is,  that  in  1837,  four 
years  before  he  became  consignee^  the  compensation  moneys  were 
severed  from  the  rest  of  the  estate  and  paid  into  Court,  and  that 
he,  therefore,  could  have  no  lien  upon  them.  That  is  one 
*  226  view  of  the  case,  but  it  *  is  a  partial  view.  The  Court  has 
represented  the  whole  estate,  and  has  stood  in  the  position 
of  a  trustee  of  it,  and  the  consignee  was  the  paid  agent  of  the 
Com*t  to  manage  the  estate  which  was  in  the  Court's  hands.  The 
moneys  due  to  the  consignee  are  moneys  due  to  the  Court  itself, 
and  as  the  Court  has  in  its  hands  moneys  belonging  to  the  estate, 
on  account  of  which  it  has  made  the  payments,  it  must  have  a 
right  to  repay  itself  its  advances  out  of  these  moneys.  This  right 
has  priority  over  the  costs  of  suit,  for  as  to  a  fund  in  the  hands  of 
a  trustee,  his  expenses  must  be  the  first  charge  on  the  fund. 

These  grounds  seem  to  me  to  free  the  case  entirely  from  the 
general  question  of  the  lien  of  a  consignee  of  a  West  India  estate. 

The  appeal  must  be  dismissed,  but  without  costs. 
[174] 


TBATBS  V.  ROBERTS.  *  227 


♦YEATES  V.  ROBERTS.  ♦227 

1855.    May  24.    Before  the  Lords  Justices. 

A  district  Odd  Fellows  society,  after  expelling  a  lodge  of  the  society  for  non- 
payment of  subscriptions  and  fines,  was  registered  as  a  friendly  society 
pursuant  to  the  18  &  14  Vict.  c.  115,  under  a  name  which,  upon  an  objection 
of  the  certifying  barrister,  was  altered  from  the  original  name.  Some  deposit 
notes  of  a  banker^s  with  whom  a  portion  of  the  subscriptions  were  deposited, 
remained  in  the  hands  of  the  grand  master  of  the  expelled  lodge,  and  were 
demanded  from  him  by  the  trustees  of  the  registered  society :  Held,  that, 
whether  the  expulsion  of  the  lodge  bad  been  proper  or  not,  he  was  bound  to 
deliver  up  the  notes  to  the  trustees,  and  he  was  ordered  to  pay  the  costs  of 
a  suit  instituted  by  the  trustees  against  him  for  their  recovery. 

This  was  an  appeal  from  a  decision  of  Vice-ChanccUor  Kin- 
DERSLET,  ordering  the  defendant,  a  member  of  a  friendly  society, 
to  deliver  up  to  the  plaintiffs,  as  trustees  of  the  society,  certain 
deposit  notes,  which  he  had  withheld  from  them,  disputing  their 
title. 

The  defendant  had  been  a  member  of  a  lodge,  called  the  "  Briton's 
Lion  "  Lodge  of  "  the  Birmingham  District  of  the  original  Wolver- 
hampton Order  of  Odd  Fellows,"  and  had  been  on  the  9th  of  April, 
1840,  appointed  grand  master  of  the  district  society.  Contribu- 
tions were  paid  by  the  members  of  the  district  society,  for  the  pur- 
pose of  affording  relief  to  the  members  in  case  of  sickness  and 
providing  for  the  expenses  of  their  funerals.  Part  of  the  funds 
had  been  deposited  at  a  banker's  on  deposit  notes,  some  of  which 
were  in  the  hands  of  the  defendant. 

Differences  had  arisen  between  the  Briton's  Lion  Lodge  and  the 
rest  of  the  district  society,  in  consequence  of  which  the  members 
of  the  lodge  declined  continuing  their  contributions,  and  a  resolu- 
tion of  the  district  society  was  passed  expelling  the  lodge.  In 
February,  1852,  after  their  expulsion,  the  district  society  was  reg- 
istered as  a  friendly  society  under  the  13  &  14  Vict.  c.  115. 
Mr.  Tidd  Pratt,  the  barrister  appointed  *  under  the  Act,  *228 
having  objected  to  the  name  of  the  society,  it  was  abbrevi- 
ated, and  the  society  was  registered  under  a  different  name. 

The  registered  society  then  applied  to  the  defendant  to  deliver 
up  the  deposit  notes,  and  on  his  refusal  the  trustees  of  the  society 
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instituted  the  present  suit,  which  was  heard  by  the  Vice-Chancellor 
on  a  motion  for  a  decree. 

The  case  is  reported  below  in  the  3d  volume  of  Mr.  Drewry's 
Reports,  (a)  where  the  facts  are  fully  stated. 

Mr.  Selwyn  and  Mr.  Osier j  for  the  plaintiflFs. 

Mr.  Glasse  and  Mr.  Pownall^  for  the  defendant.  —  The  same 
arguments  and  authorities  wei*e  adduced  as  were  relied  upon  before 
the  Vice-Chancellor. 

The  Lord  Justice  Turner.  —  It  appears  that  this  district  soci- 
ety was  divided  in  opinion,  one  part  taking  one  view  and  one 
another.  The  documents  in  question,  however,  were  intrusted  to 
the  defendant  for  the  purposes  of  the  society.  Then  the  society 
was  registered ;  the  consequence  of  which  proceeding  was,  that, 
according  to  the  provisions  of  the  Act  of  Parliament,  all  the  prop- 
erty of  the  society  became  vested  in  its  trustees.  The  defendant 
insists  that  the  registered  society  is  not  the  district  society,  inas- 
much as  one  of  its  lodges  had  been  expelled.    If,  however,  the 

lodge  was  lawfully  expelled,  there  is  an  end  of  all  question. 
*  229    And  if  it  was  not  lawfully  expeUed,  either  the  *  members 

of  it  can  enforce  their  restoration  to  the  society,  or  the  law 
is  defective  in  not  providing  a  remedy  for  that  wrong.  Still  the 
property  of  the  society  must  be  delivered  to  the  trustees  who  are 
appointed  by  law  to  hold  it.  With  respect  to  the  alleged  altera- 
tion, it  appears  to  have  been  one  in  name  only.  I  think,  therefore, 
that  the  decree  is  right. 

The  Lord  Justice  Knight  Bruce.  —  The  appeal  is  dismissed 
with  costs. 

(a)  Page  170. 
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HUGHES  V.  PARAJEORE. 

1855.    April  24.    Before  the  Lords  Jubticbs. 

a 

One  of  two  personi  who  had  dealings  together  and  were  mutually  indebted  to 
one  another,  had  supplied  some  bricks  on  the  credit  of  the  other  in  1884,  but 
no  account  had  been  delivered  or  made  out  on  either  side.  In  1845  they 
signed  in  duplicate  a  memorandum  thus  expressed :  **  It  is  agreed  that  Mr. 
R.,  in  his  general  account,  shall  give  credit  to  Dr.  H.  for  174^,  being  for 
bricks  delivered  in  1834 :  "^  Held,  that  this  was  insufficient  to  exclude  the 
mutual  debts  from  the  operation  of  the  Statute  of  Limitations.' 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Stuabt, 
allowing  exceptions  to  the  Master's  report,  on  the  ground  that 
there  had  been  a  sufficient  acknowledgment  to  take  out  of  the 
Statute  of  Limitations  a  claim  disallowed  by  the  Master  as  barred 
by  that  statute. 

The  suit  was  an  ordinary  one  for  the  administration  of  the  es* 
tate  of  Dr.  Hughes,  the  testator  in  the  cause,  and  by  the  decree 
the  usual  inquiry  had  been  directed  as  to  the  testator's  debts. 

Under  this  decree  the  respondent,  who  was  a  solicitor,  went  in 
before  the  Master  and  claimed  to  be  a  creditor  of  the  testator  upon 
a  general  account,  which  was  as  follows :  — 

*  See  Chitty  Contr.  (10th  Am.  ed.)  910,  911  and  notes ;  Ex  parte  Storer, 
Davies,  294 ;  Angell  Limitations  (4th  ed.),  §§  148-151. 

VOL.  vn.  12  [  177  ] 
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John  Huohss,  Esq.*  M.D. 
1884.  Dr.  £     «.    d, 

Jan.    1.  To  amount  of  taxed  costs  in  Hughes  ▼.  TFiStonu  reoeiyed 

by  Mr.  Evans,  including^. /a. 76     7     8 

Cr.  By  cash  received  out  of  Court 60     0     0 

16     7     8 
Costs  of  action,  Hughes  v.  Jonee  and  another,  received  by 

Mr.  Evans 12    10     0 

1836. 

June  30.  Cash  to  Birchall  &  Marsh,  Harper^s  assignees    ....    20     0     0 

1837. 

Oct.  27.  Mr.  Toulmin,  in  Hughes  ats.  Boies 7     6     0 

1839. 

July   2.  Cash  to  Mrs.  Hughes 60     0 

„    17.      „  „  5     0     0 

1840. 

April    9.    „  „  6     0     0 

Aug.  18.    „  „  5     0     0 

1841. 

Feb.    4.    „  „  .600 

Aug.  19.  Rev.  Robert  Davies^s  balance,  Hughes's  note  £205  19    6 

By  cash  from  you 50    0    0 

155    19     6 

1842. 

June  1.  Mr.  Ward,  debt  and  costs  in  Hughes  ats. 

FouUcea £50    0    0 

By  cash  from  you 42    0    0 

8     0     0 

Sept.  16.  Cash  to  Mrs.  Wolseley 5     00 

Oct.   12.         „  „  5     0     0 

M     28.         „  „  5     0     0 

1843. 

April  6.  „  „  6     0     0 

Bills  for  business,  No.  1  to  60  inclusive,  and  general  bill 
delivered  to  J.  Hughes's  executors 838  18    7 

£1104    1    9 
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To  John  Robinson. 

Cr.  £     «.    d. 

By  amount  of  bill  for  bricks  delivered  by  you  to  the  tmstees  of  Park- 
Place  Chapel 174     0     0 

1835. 

Mar.  2.  S.  CoUey 10     0 

Aprils.      „ 100 

May  7.      „  0    10     0 

June  3.      „  0    10     0 

1838. 

Jan.  20.  Alcock 4   18     4 

1839. 

April  12.  Tronghton  and  another,  for  coats  of  writ 2     2     0 

Oct.    2.  Cash,  balance  of  140Z.  8«.  (see  Dr.  Hughes^s  letter  of  28 

Sept.  1839) 1     0     6 

Dec.  31.  Cash 1    16     0 

1840. 

Aug.  19.  Cash 1     6     8 

1841. 

Aug.  17.  Henry  Yates 274     1     6 

1843. 

Jan.  2.  Dean^s  assignees'  dividend  for  Hughes  and  Robinson     ..178 

1844. 

July  5.  Cash 16    18     0 

1845. 

Mar.  10.  By  Mr.  Hall 33     0     0 

June  3.    „        M         10     0     0 
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*232  *It  appeared  by  the  evidence  that,  prior  to  1834,  the 
respondent  and  the  testator  had  been  engaged  in  some 
building  adventures,  and  that  in  1834  the  testator  furnished  some 
bricks  to  the  trustees  of  a  chapel  in  his  neighbourhood,  on  the 
respondent  agreeing  to  pay  for  them. 

In  1845,  the  testator  signed  the  following  memorandum  relating 
to  this  transaction :  — 

* 

^^  It  is  agreed  that  Mr.  Robinson,  in  his  general  account,  shall 
give  credit  to  Dr.  Hughes  for  174Z.,  being  for  bricks  delivered  to 
the  trustees  of  Park  Place  Chapel,  Toxteth  Park,  in  1834.  Dated 
the  5th  of  September,  1845. 

"  John  Hughes." 

A  duplicate  of  this  memorandum  was  signed  by  the  respondent. 

The  testator  died  in  1847. 

No  account  had  been  delivered  or  made  out  between  the  re- 
spondent and  the  testator,  but  the  above  memorandum  was 
relied  upon  by  the  respondent,  as  an  acknowledgment  in  writ- 
ing taking  out  of  the  Statute  of  Limitations  all  the  intermediate 
debts. 

The  Master  did  not  take  this  view  of  the  case,  and  only  allowed 
the  debts  which  had  accrued  within  six  years  prior  to  the  testator's 
decease.  Accordingly,  by  his  separate  report,  dated  the  3d  of 
July,  1854,  he  found  that  there  was  due  to  the  respondent  from 
the  estate  of  the  testator,  upon  a  balance  of  account  for  business 
done  and  money  paid  and  expended  as  an  attorney  and  so- 
♦  233  licitor,  the  sum  of  279Z.  Is.  4d.,  and  for  *  interest  thereon  at 
the  rate  of  4Z.  per  cent  per  annum,  from  the  27th  of  Feb- 
ruary, 1850,  to  the  3d  of  July,  1854,  the  date  of  the  report,  after 
deducting  income,  tax,  the  sum  of  47Z.  Is.  3e2.,  and  for  his  cOsts  of 
proof  the  sum  of  25Z.  18^. ;  and  in  ascertaining  what  was  due  to 
John  Robinson,  the  Master  stated  by  his  report  that  he  had  dis- 
allowed all  charges  made  by  John  Robinson,  which  bore,  date  pre- 
viously to  the  month  of  January,  1842. 

The  respondent,  by  leave  of  the  Court,  filed  four  exceptions  to 
this  report,  all  of  which  the  Vice-Chancellor  allowed. 

The  plaintifis  and  defendants  appealed. 

Mr.  Amphlett  and  Mr.  Rose^  for  the  appellants.  —  A  mere  ac- 
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knowledgment  is  not  sufficient  to  take  the  case  out  of  the  statute, 
unless  a  promise  to  pay  can  be  inferred  from  it,  and  the  Courts 
look  at  all  the  circumstances  of  the  case  to  judge  whether  the 
acknowledgment  was  intended  as  a  promise.  The  Act  9  Geo.  4, 
c.  14,  requires  the  acknowledgment  to  be  in  writing,  but  does  not 
otherwise  vary  the  antecedent  law.  Tanner  v.  Smarts  (a)  Smith 
V.  Thome.  (6)  In  Gardner  v.  STMahon^  ((?)  an  acknowledgment 
was  held  to  take  an  account  current  out  of  the  statute,  but  in  that 
case  the  balance  was  admitted  to  be  against  the  person  making  the 
acknowledgment. 

[The  Lord  Justice  Knight  Bruce.  —  Had  an  account  been  de- 
livered in  this  case  when  the  memorandum  was  signed  ?] 

No ;  and  it  would  have  been  consistent  with  it,  that  a  balance 
might  have  been  due  to  Dr.  Hughes.     The  memorandum 
was  merely  *  intended  to  acknowledge  that  the  bricks  would    *  234 
be  properly  charged   against  Mr.  Robinson.     Cheslyn  v. 
DaXbyy  (d)  Routledge  v.  Ramsay^  (e)  Waugh  v.  Cope^  (jg)  are  also 
authorities  in  favour  of  the  appellants. 

It  will,  however,  probably  be  argued  that  the  value  of  the  bricks, 
viz.,  174Z.,  was  such  a  part  payment  as  to  take  the  case  out  of  the 
statute;  but  to  have  this  eflFect,  they  must  have  been  delivered 
as  a  part  payment  of  a  sum  admitted  to  be  due.  Tippets  v. 
Heane,  (A) 

They  also  referred  to  Hart  v.  Penderga%ty  (i)  Mills  v.  FoxokeBy  (Jc) 
Bum  V.  Baulton,  (Z)  CottfLm  v.  Partridge,  (ni) 

Mtk  Wigram  and  Mr.  Charles  Hallj  for  the  respondent.  —  The 
memorandum  is  an  acknowledgment  that  the  bricks  were  deliv- 
ered as  a  part  payment,  and  is  sufficient  to  take  the  case  out  of  the 
statute. 

(a)  6  B.  &  C.  603.  (h)  1  C,  M.  &  R.  252. 

(6)  21  Law  J.,  Q.  B.  199.  (i)   14  M.  &  W.  741. 

(c)  8  Q.  B.  661.  (k)  6  Bing.  N.  C.  456. 

((0  4  Y  &  C.  238.  (I)   2  C.  B.  476. 


(tf)  8  A.  &  E.  221.  (to)  4  M.  «&  Gr.  271. 

(g)  6  M.  &  W.  824. 
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They  referred  to  Haydon  v.  WiRiamSj  (a)  A%Kby  v.  Jame%^  (6) 
Edmonds  v.  Goater,  (c)  Hooper  v.  Stephens,  (d)  Worthington  v. 
Qrimsditch,  (e)  Catling  v.  Skaulding.  (^) 

j3&.  Amphlett^  in  reply. 

♦  285       ♦  The  Lord  Justice  Benight  Bruce.  —  With  regard  to  the 

whole  period  of  six  years  next  before  the  testator's  death, 
the  counsel  agreed  that  no  question  should  be  made,  and  the  only 
point  therefore  for  decision  is  as  to  the  effect  of  the  paper  of  the 
6th  of  September,  1845.  ^ 

It  appears  that  when  that  paper  was  written,  the  position  of  Dr. 
Hughes  and  Mr.  Robinson  was  this :  They  had  been  engaged  in  a 
joint,  undertaking  or  adventure  connected  with  building,  which  had 
terminated  in  the  year  1834,  as  I  understand  ;  that  is  to  say,  con- 
siderably more  than  six  years  before  the  date  of  the  document. 
There  had  not  therefore,  within  six  years  before  it  was  signed, 
been  any  joint  adventure  or  undertaking,  or  any  connection  in  the 
nature  of  a  partnership,  between  the  two  gentlemen.  One  was  a 
solicitor,  and  the  other  a  medical  gentleman.  Upon  the  dealings 
between  them,  it  may  safely  be  assumed,  I  think,  that  each  was  a 
debtor  and  each  was  a  creditor.  The  great  probability  is  also  that 
the  sums  of  debit  and  credit  on  each  side  were  not  so  exactly  even 
as  not  to  leave,  upon  the  ultimate  balance,  a  sum  due  from  one  of 
them  to  the  other,  as  the  result  of  the  accounts.  But,  at  this 
period  of  1845,  no  account  had  been  rendered.  There  was  nothing 
in  the  nature  of  an  account  between  them,  except  that  which  was 
the  necessary  result  of  the  position  in  which  they  stood  towards 
each  other,  of  each  owing  the  other  money  as  I  have  said. 

It  seems  that  a  question  had  arisen  between  them  respecting 

certain  bricks  delivered  in  some  manner  in  or  before  the  year 

1834,  as  I  collect,  and  therefore  much  more  than  six  years 

•  286    before  the  document  was  *  signed.    With  a  view,  as  I  infer, 

of  settling  that  question,  the  document  is  signed  by  them 
both,  and  signed  substantially  in  duplicate ;  for  although  there  is  a 
difference  between  the  two  papers,  the  difference  is  immaterial. 
[His  Lordship  read  the  memorandum  above  set  out.] 

(a)  7  Bing.  163.  {d)  4  A.  &  E.  71. 

(6)  11  M.  &  W.  642.  («)   7  Q.  B.  479. 

(c)   15  Beav.  416.  (g)  6  T.  R.  189. 
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It  is  said  that  this  document  not  only  acknowledges  the  bricks 
as  equivalent  to  a  payment  in  1834,  on  account  of  the  debts 
between  the  testator  and  the  respondent,  but  makes  the  transaction 
equivalent  to  a  payment  in  the  year  1845.  To  that  I  cannot  agree. 
I  apprehend  that  the  effect  of  the  document,  in  this  respect,  was 
merely  to  cut  away  all  ground  of  question  as  to  the  propriety  of 
such  an  item  of  debit  or  credit  standing  in  the  accounts  as  of  the 
date  of  1834.  Therefore,  payment  for  any  purpose  material  upon 
the  present  occasion,  I  apprehend,  could  not  well  be.  I  think  that 
it  was  neither  payment,  nor  any  thing  equivalent  to  payment  for 
any  such  purpose. 

But  then  it  is  said  that,  as  the  paper  uses  the  words  '^  general 
account,"  it  is  equivalent  to  an  acknowledgment  of  all  the  items 
that  either  of  them  was  capable  of  bringing  against  the  other  in 
their  books  or  otherwise  (although  there  was  no  account  deliv- 
ered, and  although  there  was  no  document  that  could  be  called  a 
general  account),  and  that  this,  therefore,  is  equivalent  to  a  prom- 
ise in  writing  to  pay  the  balance  upon  the  general  account,  what- 
ever it  might  be.  I  caimot  so  view  the  matter.  I  apprehend  that 
it  would  be  substantially  equivalent  to  a  repeal  of  Lord  Tentebden's 
Act,  to  give  that  effect  to  it.  ''  In  his  general  account "  means 
merely  this,  that  whatever  our  accounts  may  happen  to  be,  —  what- 
ever may  be  the  state  of  demands  between  us.  Dr.  Hughes  is 
to  have  *  credit  for  the  sum  mentioned.  That  effect  is  not  *  237 
denied,  and  no  other  effect  could  it,  in  my  opinion,  have. 

The  account  therefore  to  be  directed  must,  I  apprehend,  be  of 
what  (if  any  thing)  is  due  in  respect  of  any  transactions  within 
six  years  before  the  death  of  the  testator.  Coming  to  this  conclu* 
sion,  I  desire  not  to  be  understood  as  giving  an  opinion  upon  any 
of  the  cases  that  have  been  cited. 

The  Lobd  Justice  Tobneb.  —  I  think  also  that  in  this  case  there 
is  no  such  payment  or  acknowledgment  as  can  take  the  case  out 
of  the  operation  of  the  Statute  of  Limitations.  To  treat  the  sum 
of  1742.  as  a  payment  by  Dr.  Hughes  to  Mr.  Robinson,  it  must  of 
course  be  assumed  that  the  174/.  was  due  from  Dr.  Hughes  to  Mr. 
Robinson  at  the  time  of  the  payment,  but  the  account  shows  that 
no  such  sum  was  or  could  be  due  at  that  time.  Besides  if  the  174Z. 
is  to  be  taken  as  a  payment,  it  must,  as  I  think,  be  taken  as  a  pay- 
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ment  at  the  time  when  it  is  entered  in  the  account,  and  not  at  the 
time  when  the  agreement  was  entered  into. 

That  reduces  the  case  to  the  question  upon  the  memorandum, 
and  I  take  the  memorandum  to  amount  to  no  more  than  this ; 
namely,  an  agreement  to  take  a  particular  item  into  account 
between  the  parties.  What  the  account  was,  how  the  accoimt 
stood,  or  how  it  would  stand  upon  being  taken,  are  matters  on 
which  the  memorandum  is  wholly  silent.  Such  a  memorandum  is 
not,  in  my  opinion,  sufficient  to  take  the  case  out  of  the  operation 
of  the  Statute  of  Limitations. 

The  Lord  Justice  Knight  Bruce.  —  Our  order  will  be  to 
*288  vary,  the  order  of  the  22d  of  *  January  last,  and  to  direct 
that,  as  varied,  it  be  as  follows  :  Neither  allow  nor  overrule 
the  exceptions,  and  let  an  account  be  taken  of  what,  if  any  thing, 
is  due  to  Mr.  Robinson,  from  the  estate  of  the  testator  John 
Hughes,  in  respect  of  any  dealings  or  transactions  between  them 
subsequent  to  the  2d  of  December,  1841,  and  in  taking  the  account 
all  just  allowances  are  to  be  made. 

The  order  also  directed  an  account  as  to  a  bond  debt  not  mate- 
rial  to  be  here  noticed. 


HACKWOOD  V.  LOCKERBY. 

1855.    May  8.    Before  the  Lords  Justices. 

Where  a  defendant  had  been  served  with  the  bill  out  of  the  jorisdiction  of  the 
Court  where  he  resided,  but  came  from  time  to  time  to  England,  the  Court 
declined  to  issue  an  attachment  against  him  for  want  of  appearance.* 

This  was  an  application  made  ex  parte  for  an  attachment,  for 
want  of  appearance  to  the  bill.  The  defendant  had  been  served 
under  an  order  obtained  for  that  purpose  with  the  bill  in  the  Isle 
of  Man,  and  was  stated  to  be  in  the  habit  of  coming  over  to  Liver- 

»  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  453. 
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pool,  where  he  had  been  seen  since  the  service  of  the  bill  upon 
him.  The  Vice-Chancellor  had  declined  making  the  order  for 
which  there  appeared  no  precedent. 

Mr.  Q-.  M.  GHffard,  in  support  of  the  application,  submitted 
that  the  defendant  was  in  contempt,  and  that  whenever  he  came 
within  the  jurisdiction  he  ought  to  be  subject  to  the  consequences 
of  it,  of  which  he  was  apprised  by  the  ordinary  notice  Indorsed 
upon  the  bill. 

Their  Lordships  declined  making  the  order,  and  suggested  that 
an  appearance  might  be  entered  for  the  defendant  by  the  plaintiff. 


*  ROBINSON  V.  ANDERSON.  *  239 

1855.    May  24.    Before  the  Lords  Justices. 

• 

Where  two  separate  Bolicitors  are  retained  by  the  same  clients  in  the  same  busi- 
ness, the  presumption  of  law  is,  that  as  their  liability  is  joint,  the  profits  are 
to  be  equally  divided,  and  this  presumption  is  ftot  removed  by  the  delivery 
of  separate  bills  of  costs  where  the  solicitors  have  conducted  different  parts 
of  the  business.  Where,  therefore,  the  evidence  in  favour  of  an  agreement 
for  a  different  division  was  not  stronger  than  that  against  it,  the  Court 
decided  in  favour  of  equality.* 

In  a  case  of  conflicting  testimony,  neither  party  has  the  right  to  demand  an 
issue,  if  the  Court  is  able  without  one  to  arrive  at  a  conclusion  satisfactory 
to  its  own  mind.' 

This  was  the  appeal  of  the  defendant  from  a  decision  of  the 
Master  of  the  Rolls,  holding  that  the  plaintiff  and  defendant  who 
were  solicitors,  carrying  on  business  separately,  but  who  had  been 
jointly  retained  by  the  same  clients  to  defend  the  same  actions, 
were  entitled  to  participate  equally  in  the  profits. 

The  actions  which  led  to  the  dispute  were  brought  in  1838  by 
the  trustee  of  a  market-place  against  two  persons  who  had  used 

^  See  Stewart  v.  Forbes,  1  Mac.  &  6.  137,  n.  (2)  and  cases  cited. 

■  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1071-1073,  and  notes ;  1076,  1076  in  notes ; 
Carlisle  v.  Cooper,  3  C.  £.  Green  (N.  J.),  241 ;  Stockbridge  Iron  Co.  r.  Hudson 
Iron  Co.,  102  Mass.  45 ;  Shaw  v,  Norfolk  Co.  R.  R.  Co.,  16  Gray,  409. 
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the  market  for  non-payment  of  the  tolls.  Upon  these  actions 
being  commenced,  a  meeting  took  place  of  the  persons  using  the 
market,  and  a  committee  was  appointed  for  the  purpose  of  defend- 
ing the  actions  at  the  common  expense  of  the  persons  using  the 
market-place.  The  plaintiff  was  at  first  retained  alone  to  defend 
the  actions,  but  it  being  suggested  that  he  was  the  solicitor  of 
some  of  the  cestuis  que  trmtent  of  the  market-place,  it  was  resolved 
that  the  defendant  should  be  retained  and  appointed  to  act  as  a 
joint  attorney  with  the  plaintiff  in  the  defence  of  the  actions. 
Communications  took  place  accordingly  between  the  plaintiff  and 
defendant  as  to  the  terms  on  which  the  business  and  remuneration 
were  to  be  divided  between  them,  and  the  purport  of  these  commu- 
nications and  of  the  arrangements  (if  any),  made  between  the 

plaintiff,  was  the  subject  of  conflicting  evidence. 
*  240        *  The  actions  after  verdicts  for  the  plaintiff  at  the  trials, 

with  liberty  to  turn  the  verdicts  into  special  cases,  and  after 
a  consolidation  of  the  actions  and  verdicts  for  the  defendants  in 
two  successive  new  trials,  followed  by  a  rule  absolute  for  another 
new  trial,  were  finally  compromised  in  1848. 

In  January,  1849,  the  defendant,  without  communication  with 
the  plaintiff,  made  out  and  delivered  to  the  committee  his  bill  of 
costs  as  a  bill  due  to  himself  alone,  for  the  business  done  in  the 
country  relating  to  the  actions,  but  not  containing  any  items  relat- 
ing to  the  London  portion  of  the  business,  nor  to  a  portion  of  the 
business  which  had  been  personally  transacted  by  the  plaintiff. 
The  amount  of  these  costs  was  1058Z.  16«.  Id.  The  plaintiff,  hav- 
ing heard  of  the  delivery  of  this  bill,  remonstrated  with  the  defend- 
ant against  the  delivery  of  a  separate  bill,  and  afterwards  made 
out  and  delivered  to  the  committee  a  bill  of  the  costs  not  contained 
in  the  defendant's  bill,  amounting  to  786/.  148. 

Payments  had  been  made  to  the  defendant  on  account  of  these 
bills  by  means  of  calls  on  the  subscribers  to  the  defence  fund,  and 
the  plaintiff  and  defendant  disagreeing  as  to  the  mode  of  account- 
ing between  themselves,  the  plaintiff  filed  the  bill  in  the  present 
suit,  praying  for  a  declaration  that  the  moneys  received  ought  to 
be  applied  in  the  first  place  in  payment  of  the  sums  advanced  by 
the  plaintiff  and  defendant,  and  of  the  sums  due  to  their  London 
agents,  and  subject  thereto  ought  (except  with  respect  to  a  period 
during  which  the  defendant  had  acted  alone,  and  as  to  which  there 
[186] 


BOBINSON  V.  ANDEBSON.  *  240 

was  no  qnestion  or  dispute)  to  be  divided  equally  between  them, 
and  for  the  proper  consequential  directions. 
*The  appeal  was  from  the  whole  decree.  *  241 

Mr.  Baundell  Palmer  and  Mr.  Bendall,  for  the  plaintiff,  con- 
tended that  upon  the  evidence  an  agreement  for  an  equal  division 
was  established. 

Mr.  Daniel  and  Mr.  0.  Barber^  for  the  defendant,  insisted  that 
the  effect  of  the  evidence  was  in  favour  of  an  agreement  for  pay- 
ment to  each  solicitor  of  the  costs  relating  to  the  business  trans- 
acted by  him,  and  that  this  was  further  shown  by  the  delivery  of 
two  distinct  bills.  At  all  events,  they  contended  that  if  the  evi- 
dence left  the  nature  of  the  agreement  in  doubt,  the  defendant 
was  entitled  to  have  an  issue  directed. 

The  Lord  Justice  Knight  Bruce.  —  Tlie  evidence  satisfies  us 
that  the  result  of  it  cannot  be  represented  more  favourably  for  the 
defendant  than  that  the  statements  on  one  side  neutralize  those  on 
the  other.  So  putting  it,  I  conceive  that  the  presumption  of  law 
remains,  which  is  equality.  I  believe,  indeed,  that  this  was  the 
agreement,  and  that  the  decision  of  the  Master  of  the  EoUs,  with 
which  I  entirely  agree,  is  not  less  according  to  the  truth  and  honour 
than  it  is  according  to  the  technical  equity  of  the  case. 

The  Lord  Justicb  Turner.  —  My  opinion  entirely  agrees  with 
that  of  my  learned  brother.  The  plaintiff  and  defendant  were 
jointly  retained  to  defend  certain  actions.  They  must,  therefore, 
have  been  in  some  sense  jointly  interested  in  the  profits  of 
the  proceedings.  In  the  absence  of  evidence  of  an  *  agree-  *  242 
ment  for  a  different  division  the  presumption  is  in  favour 
of  equality,  inasmuch  as  they  were  jointly  liable  to  the  clients  for 
the  proper  conduct  of  the  business.  The  burden  of  showing  an 
agreement  to  the  contrary  is  on  the  defendant.  The  delivery  of 
separate  bills  of  costs  which  has  been  relied  upon  does  not,  I  think, 
afford  any  presumption  that  the  solicitors  were  not  jointly  inter- 
ested in  a  case  like  the  present,  where  they  conducted  different 
parts  of  the  business. 

It  has  been  much  pressed  upon  us,  that  in  a  case  of  conflicting 
evidence  it  is  the  right  of  either  party  to  have  an  issue  directed. 
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I  disayow  any  such  doctrine.  I  think  that  if  the  Court  is  able  to 
come  to  a  conclusion  satisfactory  to  its  own  mind,  it  is  not  bound 
to  direct  an  issue. 

Appeal  dismissed  with  costs. 


*  243  •  TURNER  v.  LETTS. 

1855.    May  25,  28.    Before  the  Lords  Justices. 

The  solicitor  of  an  executrix  had  in  that  character  title-deeds  of  the  testator's 
leasehold  property.  He  acted  for  the  executrix  in  a  suit  instituted  against 
her  by  cestuis  que  trustent  under  the  will.  On  her  death  an  administratrix 
de  bonis  non  of  the  testator  applied  fpr  the  deeds  to  the  solicitor,  and  on  his 
refusal  to  give  them  up  without  being  paid  his  costs,  instituted  a  suit  against 
hipi  to  have  them  delivered  up :  Held,  that  unless  the  estate  of  the  executrix 
was  indebted  to  that  of  the  testator,  her  estate  was  entitled  to  a  lien  on  the 
deeds  for  her  costs,  and  that  the  solicitor  had  a  lien  to  that  extent.  On  the 
administratrix  suggesting  that  the  testatrix's  estate  was  so  indebted,  the  suit 
•for  delivery  of  the  deeds  was  ordered  to  stand  over  until  proceedings  had 
been  taken  in  the  other  suit  to  try  that  question.' 

This  was  an  appeal  from  a  decision  of  the  Master  of  the  Rolls, 
reported  in  the  twentieth  volume  of  Mr.  Beavan's  Reports,  (a) 

Some  of  the  cestuis  qus  trustent  under  a  will  instituted  a  suit 
against  the  executrix,  who  was  tenant  for  life  under  it,  for  admin, 
istration  of  the  testator's  estate.  The  suit  was  defended  on  her 
behalf  by  her  solicitof ,  who,  in  that  character,  held  title-deeds  of 
the  testator's  leasehold  estates.  Before  the  hearing  the  executrix 
died,  and  the  suit  having  been  revived  against  an  administratrix 
de  bonis  non  of  the  testator  (without,  however,  making  a  party  to 
the  suit  any  representative  of  the  deceased  executrix),  a  decree 
for  administration  of  the  estate  of  the  testator  was  made.  The 
administratrix  de  bonis  non  applied  to  the  solicitor  for  the  title- 
deeds,  and  on  his  reAisal  to  deliver  them  up  without  payment  of 
his  bill  of  costs  against  the  executrix,  the  administratrix  insti- 

(a)  Page  185. 

*  See  2  Dan.  Ch.  Pr.  (4th  Am.ed.)  1842,  1843,  and  cases  referred  to  in 
note  (3). 
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tated  the  present  suit  against  him,  to  have  the  deeds  delivered 
up.  The  Master  of  the  Rolls  made  a  decree  accordingly,  and  the 
solicitor  appealed  from  the  decision. 

Mr,  Follett  and  Mr.  Macnaghten^  for  the  plaintiff,  referred 
to  Pelly  V.  Wathen^  (a)  Molesworth  v.  JRobbins^  (6)  *  Sail  v.    *  244 
Lover ^  (c)  Baker  v.  HenderBonj  (d)  Bell  v.  Taylor^  (e)  War- 
burton  V.  Edge^  {g)  FrancU  v.  FranciSj  (A)  and,  on  the  question  of 
parties,  cited  Angeratein  v.  Clarke,  (i) 

Mr.  JR.  Palmer  and  Mr.  F.  T.  White,  for  the  appellant. 

The  Lord  Justice  Turner.  —  In  this  case  the  testator  appointed 
his  widow  executrix,  and  gave  her  some  leaseholds  and  shares, 
being  the  bulk  of  his  property,  for  her  life,  with  subsequent  limi- 
tations to  his  children.  A  suit  was  instituted  to  administer  the 
trusts  of  the  will,  and  the  widow  put  in  her  answer,  but  died  when 
the  cause  was  ripe  for  hearing.  Some  title-deeds  of  the  testator's 
,  property  were  then  in  the  hands  of  the  defendant  Mr.  Letts,  the 
widow's  solicitor,  who  claimed  a  lien  upon  them  for  63/.,  being  the 
expenses  of  preparing  the  widow's  answer.  The  plaintiffs  in 
the  original  suit,  instead  of  applying  in  that  suit  for  the  delivery 
up  of  the  deeds,  passed  by  the  claim  of  the  executrix  to  be  in- 
demnified against  the  costs  of  that  suit,  and,  with  the  intention  of 
defeating  that  claim,  proceeded  by  a  fresh  bill  in  the  name  of  the 
administratrix  de  bonis  non,  to  recover  the  deeds.  The  effect  of 
the  decree  of  the  Master  of  the  Bolls  is  to  take  away  from  the  ex- 
ecutrix, or  those  who  claim  imder  her,  the  security  for  her 
expenses  as  trustee.  If  there  had  been  no  (Question  as  to  the  so- 
licitor's lien,  the  residuary  legatees  could  not  have  taken  the  deeds 
out  of  the  hands  of  the  executrix,  except  on  the  terms  of 
indemnifying  *  her  against  the  costs  of  the  other  suit.  It  *  245 
is  said  that  there  was  nothing  due  to  the  executrix,  and 
that  she  was,  on  the  contrary,  a  debtor  to  the  testator's  estate ; 
but  this  cannot  be  ascertained  in  the  absence  of  any  representative 
of  the  executrix.    It  is  said  that  she  has  no  legal  personal  repre- 

(a)  1  De  6.,  M.  &  6.  16.  (e)  8  Sim.  216. 

(6)  2  JoDGB  &  Lat.  868.    '  (g)  9  Sim.  216. 

(c)  1  Hare,  671.  (A)  2  De  6.,  M.  &  6.  73. 

Id)  4  Sim.  27.  (i)   8  Swanft.  147,  note. 
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sentative.  The  Court,  however,  has  power  to  appoint  a  person  to 
represent  her  estate  for  the  purposes  of  the  suit.  K  it  appears 
that  her  estate  was  indebted  to  that  of  the  testator,  Mr.  Letts  will 
be  in  peril  if  he  refuses  to  deliver  up  the  deeds  ;  but  the  present 
decree  takes  them  away  from  him  without  regard  to  the  claims  of 
the  widow's  personal  representative.  The  more  advisable  course 
for  setting  the  matter  right  seems  to  be  to  order  the  appeal  to 
stand  over,  Mr.  Letts  undertaking  to  apply  in  the  original  suit  for 
liberty  to  bring  the  documents  into  Court  in  that  suit,  subject  to 
his  lien  (if  any),  the  documents  not  to  be  delivered  out  without 
notice  to  him,  and  he  to  concur  in  any  proceedings  which  the 
Court  may  direct  in  that  suit  for  ascertaining  whether  any  and 
what  lien  exists,  and  liberty  being  given  to  him  to  apply  ac- 
cordingly. If  the  executrix  was  indebted  to  the  estate,  Mr.  Letts 
will  have  great  difficulty  in  establishing  a  lien. 

The  Lord  Justice  Knight  Bruce  concurred. 


•  246  •  BOTHOMLET  v.  SQUIRE. 

1855.    May  SO.    Before  the  Lords  Justicbs. 

The  three  months  mentioned  in  the  29th  Order  of  August  7th,  1852,  as  to  moYing 
to  dismiss  for  want  of  prosecution,  are  not  to  be  reckoned  exdusiyely  of 
vacation.^ 

This  was  a  motion  appealing  from  an  order  of  Vice-chancellor 
KiNDEBSLET,  directing  notice  of  motion  for  a  decree  to  be  served, 
or  the  cause  to  be  set  down  within  one  month,  or  the  bill  to  be 
dismissed. 

The  bill  was  filed  on  the  1st  of  February,  and  on  the  8th  of 
February  the  defendant  appeared.  No  answer  was  required  from 
him.  On  May  15th,  the  defendant  gave  notice  of  a  motion  to  dis- 
miss for  want  of  prosecution,  under  the  29th  Order  of  the  7th  of 
August,  1852,  which  is  as  follows :  ^^  A  defendant  to  a  suit  com- 

*  See  1  Dan.  Ch.  Fr.  (4th  Am.  ed.)  SOS,  965. 
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menced  by  bill  who  shall  not  have  been  required  to  answer  the 
bill,  and  shall  not  have  answered  the  same,  shall  be  at  liberty  to 
apply  for  an  order  to  dismiss  the  bill  for  want  of  prosecution  at 
any  time  after  the  expiration  of  three  months  from  the  time  of  his 
appearance,  unless  a  motion  for  a  decree  or  decretal  order  shall 
have  been  set  down  in  the  mean  time,  or  the  cause  shall  have  been 
set  down  to  be  heard,  and  the  Court  may  upon  such  application,  if 
it  shall  think  fit,  make  an  order  dismissing  the  bill,  or  make  such 
other  order,  or  impose  such  terms  as  may  appear  just  and  reasona- 
ble." 
The  plaintiff  appealed. 

Mr.  F.  S.  WiUiamSj  for  the  plaintiff.  —  By  the  118th  Order  of 
May,  1845,  a  motion  cannot  be  made  to  dismiss  until  after  the  ex- 
piration of  the  time  allowed  to  amend ;  and  according  to  the  14th 
Order  of  May,  1845,  vacations  are  not  to  be  reckoned  in 
this  *  computation.  The  Easter  vacation,  therefore,  ought  *  247 
not  to  have  been  here  reckoned,  and  on  that  computation 
the  motion  was  premature. 

He  referred  to  Dalton  y.  HayteVj  (a)  Bcehdak  Canal  Company 
V.  King.  (6) 

Mr,  Haddan,  for  the  defendant. 

Their  Lordships  held,  that  the  period  of  three  months,  men- 
tioned in  the  29th  Order  of  7th  August,  1852,  was  not  exclusive 
of  vacations. 

Ultimately  it  was  arranged  that  the  plainCiff  should  serve  notice 
of  motion  for  a  decree,  or  set  down  the  cause  within  five  weeks,  or 
the  bill  be  dismissed,  and  should  pay  the  costs  here  and  below  of 
this  application. 

(a)  7  Beav.  586.  (&)  16  Beav.  630. 
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*  248  •  WARE  V.  WATSON. 

1855.    May  80,  81.    Before  the  Lords  Justicbs.  • 

A  testator,  having  three  sons  and  three  daughters,  gave  bj  his  will  his  residuaiy 
estate  in  trust  to  be  divided  into  six  shares  (**  being  as  many  shares  as*^ 
he  had  children),  one  share  to  be  for  the  benefit  of  each  child  in  manner 
following,  viz.,  the  share  of  sons  to  be  paid  to  them  as  soon  as  convenient 
after  the  testator^s  death,  and  the  shares  of  daughters  to  be  vested  in 
trustees  for  their  respective  benefit  as  thereinafter  mentioned.  Provided 
that  if  any  son  died  without  having  issue  living  at  his  death,  the  share 
intended  for  such  son,  and  any  share  accruing  under  that  proviso,  should 
accrue  to  the  survivors  of  the  testator^s  children,  their  executors  or  admin- 
istrators. And  he  directed  his  daughters^  shares  to  be  invested  upon 
trusts  therein  mentioned  for  them  and  their  children.  By  a  codicil,  recit- 
ing that  he  desired  to  settle  more  distinctly  the  share  of  one  of  the  daugh- 
ters, he  revoked  the  will  as  to  her  share,  and  gave  it  in  trust  for  her  for 
life,  and  after  her  death  for  such  of  her  children  as  should  attain  twenty- 
one,  or,  being  daughters,  marry;  and  in  case  she  should  have  no  child 
living  at  her  decease  who  should  attain  a  vested  interest,  in  trust  for  the 
testator^s  children  who  should  be  living  at  her  decease,  and  the  repre- 
sentatives of  such  as  should  be  dead.  One  of  the  testator^s  sons  died  in 
his  lifetime  a  bachelor,  and  the  above-mentioned  daughter  died  after  the 
testator's  death  a  spinster :  Hdd,  — 

1.  That  the  surviving  sons'  shares,  both  original  and  accruing,  vested  absolutely 

on  the  testator's  death,  the  clause  of  substitution,  as  to  sons'  shares,  operat- 
ing only  in  case  of  death  in  the  lifetime  of  the  testator. 

2.  That  the  daughters'  accruing  shares  vested  in  them  absolutely.^ 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Stuabt 
upon  the  construction  of  the  will  of  William  Watson,  dated 
the  5th  of  July,  1833,  whereby  he  gave  the  residue  of  his  real  and 
personal  estate  upon  trusts  for  conversion  into  money,  and  after 
payment  of  his  debts  and  testamentary  and  funeral  expenses  he 
directed  his  trustees  to  retain  in  their  hands  a  sum  of  money  suffi- 
cient to  produce  the  yearly  sum  of  250/.,  and  to  invest  the  same 
and  pay  the  dividends  to  his  wife  for  her  life  for  her  separate  use, 
and  to  stand  possessed  of  the  money  to  arise  from  his  residuaiy 
estate  upon  trusts  expressed  as  follows :  ''  Upon  trust  that  they, 
or  the  survivors  or  survivor  of  them,  do  and  shall  divide  the  same 

'  See  Bowers  v.  Bowers,  L.  B.  5  Ch.  Ap.  244. 
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into  six  equal  shares,  being  as  many  shares  as  I  have  children 
now  living,  and  one  of  the  said  shares  to  be  for  the  benefit  of  each 
of  mj  said  children,  in  manner  hereinafter  mentioned,  the  shares 
of  each  and  every  of  my  sons,  viz.,  William,  Henry,  and 
John,  to  be  *  paid  and  transferred  and  assigned  to  them  ac-  *  249 
cordingly  as  soon  as  conveniently  may  be  after  my  decease, 
and  the  shares  of  my  daughters  Elizabeth  Ware,  Ann  and  Sophia 
Watson,  to  be  vested  interests  respectively  for  their  respective 
benefits  in  manner  hereinafter  mentioned,  immediately  upon  or 
after  my  decease :  provided  always,  nevertheless,  and  I  do  hereby 
direct  that  in  making  such  division  as  aforesaid,  all  and  every  the 
sum  and  sums  of  mopey  which  I  have  advanced  or  paid,  or  shall 
advance  or  pay  to  or  for  the  preferment,  advancement,  or  benefit  of 
any  one  or  more  of  my  said  six  children  which  shall  appear  by 
any  memorandum  or  note  in  my  handwriting  of  the  sums  or 
sum  so  advanced  to  him,  her,  or  them  respectively,  the  same  shall 
be  considered  as  part  of  the  portions  or  shares  of  the  child  or  re- 
spective children  to  whom  or  in  whose  favor  the  same  shall  have 
been  respectively  so  advanced  as  aforesaid,  it  being  my  intention 
that  none  of  my  said  six  children  who  shall  have  been  so  advanced 
as  last  aforesaid  shall  be  entitled  to  any  share  of  my  said  residuary 
estate  until  the  others  and  every  other  of  them  shall  have  received 
thereout  so  much  as  will  place  them  on  an  equal  footing  with  the 
child  or  children  so  advanced  as  aforesaid :  provided  always,  and  I 
do  hereby  declare  my  will  and  mind  to  be,  that  if  any  of  my  said 
sons  shall  depart  this  life  without  having  any  issue  of  his  or  their 
body  or  respective  bodies  living  at  the  time  of  his  or  their  decease 
or  respective  deceases,  or  born  in  due  time  after  their  decease,  the 
share  by  me  intended  to  be  provided  for  each  such  son  so  dying, 
and  also  the  share  or  shares  surviving  or  accruing  by  virtue  of 
this  present  clause,  shall  from  time  to  time  go,  accrue,  and  belong 
to,  or  be  for  the  benefit  of,  the  survivors  of  my  said  children,  their 
executors,  administrators,  and  assigns,  in  equal  shares."  And  the 
testator  thereby  declared  that  the  trustees  should  stand  possessed 
of  and  interested  in  the  portions  thereinbefore  by  him  pro- 
vided *  for  his  said  daughters,  and  invest  the  same  in  the  *  250 
government  stocks  or  funds  in  their  names,  and  stand  pos- 
sessed thereof,  as  to  the  share  of  his  daughter  the  wife  of  Thomas 
Wade,  upon  trust  during  her  life  to  pay  the  interest,  dividends,  and 
annual  produce  of  her  share  for  her  separate  use  without  power  of 
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anticipation,  and  from  and  immediately  after  the  decease  of  bis 
said  daughter,  to  stand  possessed  of  and  interested  in  the  said 
share  in  trust  for  all  and  every  the  child  and  children  of  the  said 
Elizabeth  Wade  by  her  then  present  or  any  future  husband  who 
should  attain  the  age  of  twenty-one  years,  to  be  divided  among 
them,  if  more  than  one,  in  equal  shares,  and  if  there  should  be  no 
such  child,  then  in  trust  for  the  benefit  of  the  survivors  or  survi- 
vor of  his  said  sons  and  daughters,  to  be  divided  equally,  and  in  case 
there  should  be  none  of  them  surviving,  then  to  be  divided  equally 
amongst  such  of  the  children  of  his  said  sons  and  daughters  as 
should  be  then  living ;  and  the  testator  further  directed  that  the 
sum  of  500/.,  which  he  advanced  to  his  sai(]^  daughter  Elizabeth  on 
her  marriage  with  the  said  Thomas  Wade,  should  be  placed  to  the 
account  of  his  said  daughter  Elizabeth,  and  should  be  taken  and 
considered  as  so  much  advanced  and  placed  to  her  on  account  of 
her  share  and  interest  in  and  under  that  his  will ;  and  as  to  the 
shares  of  each  of  his  daughters  Ann  Watson  and  Sophia  Watson, 
upon  trust  during  their  lives  to  pay  the  interest,  dividends,  and 
annual  produce  of  their  respective  shares  into  their  own  hands  for 
their  separate  use.  And  the  testator  further  declared,  that  in  case 
either  of  his  said  daughters  married,  his  said  trustees  should,  from 
and  immediately  after  the  decease  of  such  married  daughter,  stand 
and  be  possessed  of  and  interested  in  the  share  of  such  married 
daughter,  and  the  stocks,  funds,  and  securities  forming  the  same, 
and  the  interest,  dividends,  and  annual  produce  thereof,  in 
*  251  trust  for  all  and  every  the  child  and  children  of  such  *  mar- 
riage or  marriages,  to  be  divided  amongst  such  children  in 
*  equal  shares  and  proportions,  and  in  trust  during  the  minority  of 
such  child  or  children  to  pay  the  interest,  dividends,  and  annual 
produce  arising  from  their  respective  shares  towards  his,  her,  or  their 
maintenance  and  education,  and  from  and  immediately  after  such 
child  or  children,  being  a  son  or  sons,  respectively  attaining  the 
age  of  twenty-one  years,  or  being  a  daughter  or  daughters  should 
attain  that  age  or  marry  previously  thereto,  to  pay  unto  such  child 
or  children  his,  her,  or  their  share  of  and  in  the  said  trust  moneys, 
stocks,  funds,  and  securities ;  and  if  there  should  be  no  such  child, 
then  in  trust  for  the  benefit  of  the  survivors  or  survivor  of  his  said 
sons  and  daughters,  to  be  divided  equally  amongst  them  ;  and  in 
case  there  should  be  none  of  them  surviving,  then  to  be  divided, 
equally,  share  and  share  alike,  amongst  such  of  the  children  of  his 
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said  sons  and  daughters  as  should  be  then  living,  in  manner  herein- 
before mentioned. 

By  a  codicil  dated  the  11th  of  August,  1835,  the  testator,  after 
reciting  his  desire  that  the  share  of  Sophia  given  by  his  will  should 
be  more  distinctly  settled  for  her  own  use  and  benefit,  revoked  his 
will  so  far  as  it  applied  to  Sophia's  share,  and  gave  the*  sixth  part 
or  share  thereby  given  for  the  benefit  of  Sophia  upon  the  following 
trusts,  that  was  to  say  :  upon  trust  to  lay  out  and  invest  such  sixth 
part  or  share  in  the  names  of  them,  his  said  trustees,  in  govern- 
ment securities,  at  interest,  to  a  separate  account,  and  from  time 
to  time  to  receive  the  dividends,  interest,  and  annual  produce 
thereof,  and  to  pay  and  apply  the  same  for  and  towards  her  sole 
and  separate  use  and  benefit  for  her  life,  free  from  the  debts,  con- 
trol, or  engagements  of  any  husband  with  whom  she  might  there- 
after happen  to  intermarry ;  and  inasmuch  as  his  said  daughter 
Sophia  was  then  in  a  delicate  state  of  health  and  incapable 
of  managing  her  affiurs,  and  might  *  by  possibility  continue    *  252 
80  after'  she  should  have  attained  her  age  of  twenty-one 
years,  so  as  to  require  that  some  one  should  administer  and  take 
charge  of  her  personal  property,  as  or  in  the  same  manner  as  was 
done  for  infants  whilst  in  their  minority,  the  testator  thereby 
directed  and  declared  that  the  trustees  for  the  time  being  of  his 
said  daughter  Sophia's  property,  as  well  during  her  minority  as 
afterwards,  should  pay  the  dividends,  interest,  and  annual  produce 
of  her  fortune  into  her  own  hands  by  weekly,  monthly,  or  other 
short  and  convenient  instalments ;  and  in  case  of  weakness,  ill 
health,  or  incapacity  as  aforesaid  at  any  time  during  her  life, 
might  pay,  apply,  lay  out,  and  expend  the  same  for  her  use,  ben- 
efit, and  comfort  in  such  way  and  manner  at  the  discretion  of  his 
said  trustees  in  all  respects  as  if  she  were  under  the  age  of  twenty- 
one  years,  without  being  answerable  or  accountable  to  his  said 
daughter  Sophia  for  the  same,  otherwise  than  as  guardians  were 
answerable  to  their  wards  under  the  age  of  twenty-one  years  in  a 
Court  of  Equity  ;  and  from  and  immediately  after  the  decease  of 
his  said  daughter  Sophia,  then  the  testator  declared  and  directed 
that  the  trustees  should  stand  possessed  of  the  capital  of  her  share 
in  trust  for  her  children  who  should  attain  the  age  of  twenty-one 
years  or  marry  (if  more  than  one  in  equal  shares)  ;  and  after  pro- 
viding for  the  maintenance  and  education  of  children  until  their 
majority  or  marriage,  the  testator  directed,  that  i|i  case  his  said 
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daughter  should  not  leaye  anj  issue,  or  should  not  leave  any  child 
at  her  decease  who  should  liye  to  acquire  a  vested  interest  under 
the  trust  aforesaid,  his  trustees  should  stand  possessed  of  the  said 
one-sixth  share,  and  the  stocks  and  funds  upon  which  the  same 
might  be  invested,  in  trust  for  the  benefit  of  such  of  his  other  chil- 
dren as  should  be  living  at  the  time  of  the  decease  of  his  said 
daughter  Sophia  without  issue  as  aforesaid,  their  execu- 

*  253    tors,  administrators,  and  assigns,  in  equal  shares  to  *  and 

amongst  the  children  or  representatives  of  such  of  them 
his  said  children  as  should  be  then  dead,  to  take  the  same  fer 
stirpes  et  non  per  capita ;  and  the  testator  directed,  that,  in  case 
the  sixth  part  or  share  of  the  residue  of  his  said  estate  so  intended 
for  his  daughter  Sophia  should  not  yield  an  income  of  100/.  per 
annum,  it  should  be  lawful  for  his  trustees  to  sink  the  whole  or 
such  part  of  the  capital  of  such  sixth  share  as  they  niiight  in  their 
discretion  think  fit  or  find  necessary  in  the  purchase  of  a  govern- 
ment life  annuity  for  his  said  daughter  as  would  altogether  yield 
an  income  of  at  least  100/.  per  annum,  or  such  further  or  other 
sum  as  his  trustees  might  in  their  discretion  coHsider  to  be  neces- 
sary for  her  comfort,  maintenance,  and  support,  regard  being  had 
to  the  amount  of  her  fortune  and  to  her  situation  and  state  of 
health. 

The  testator's  son,  Henry,  died  a  bachelor  in  the  testator's  life- 
time. 

The  testator  died  on  the  5th  of  January,  1848,  leaving  his  widow, 
his  s.ons  William  and  John,  and  his  three  daughters,  Elizabeth, 
Ann,  and  Sophia,  him  surviving. 

The  widow  died  in  1848.  No  child  of  the  testator  married 
except  Elizabeth.  Sophia  died  in  1850,  and  Ann  took  out  admin- 
istration to  her  estate. 

The  bill  was  filed  on  behalf  of  the  infant  children  of  Elizabeth, 
to  have  the  trusts  of  the  will  carried  into  effect,  and,  on  further 
directions,  the  decree  under  appeal  was  made,  declaring  that, 
according  to  the  true  construction  of  the  will,  the  shares  of  Wil- 
liam and  John,  both  original  and  accruing,  vested  in  them  abso- 
lutely at  the   testator's   death,  but   that   the   shares    of 

*  254    Elizabeth  and  *  Ann,  both  original  and  accruing,  were  sub- 

ject to  the  trusts  for  them  and  their  children. 
From  this  decision,  as  far  as  it  was  adverse  to  her,  Ann  Wat- 
son appealed. 
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Mr.  ChandlesB  and  Mr.  Cole,  in  support  of  the  appeal.  —  Accord- 
ing to  the  true  construction  of  the  will,  the  deceased  sister  took 
absolutely,  and  the  appellant  as  her  administratrix  was  entitled  to 
her  share.  Also  the  appellant  is  absolutely  entitled  to  her  accru- 
ing share  of  the  share  intended  for  her  brother  Henry,  who  died 
in  the  testator's  lifetime.  As  to  the  original  shares  they  are  liable 
to  accrue  on  the  death  of  any  of  the  sons  or  daughters  who  may 
die  without  having  issue,  and  therefore  the  decree  is  wrong  in 
declaring  the  sons  absolutely  entitled. 

They  referred  to  Wright  v.  Atkyns,  (a)  Gee  v.  Corporation  of 
Manchester,  (6)  Hall  v.  Fisher,  (c) 

Mr.  Malins  and  Mr.  Meiherington,  for  William  Watson,  Mr. 

Craig  and  Mr.  Surrage,  for  John  Watson,  and  Mr.  Elmsley  and 
Mr.  W.  JRudall,  for  the  infant  plaintiflFs,  referred  to  Wbodbum  v. 

Wbodbum,  (c?)  Clayton  v.  Lowe,  (/)  Doe  v.  Sparrow,  (^)  Edwards 
V.  Edwards,  (A)  Farthing  v.  Allen,  (i)  Child  v.  Gihlett,  (Jc) 

Gosling  v.  Toumshend,  (l)  and  the  authorities  *  referred  to    *  256 
by  Mr.  Jarman  in  the  2d  volume  of  his  Treatise  on  Wills, 
page  688. 

Mr.  Chandless,  in  reply. 

The  Lord  Justice  Knight  Bruce.  —  The  length  of  time  that  the 
argument  of  this  cause  occupied  has  been  greater  than  I  should 
have  considered  possible.  As  Mr.  Justice  Buller  said  in  i)oe  v. 
Lyde,  '^  Nothing,  in  my  opinion,  can  raise  a  doubt  in  this  case  but 
overwhelming  it  with  a  number  of  cases." 

The  material  dates  and  facts  here  are  thus :  The  will  and  cod- 
icil to  be  construed  are  dated  respectively  in  1833  and  1836. 
Henry,  one  of  the  testator's  six  children,  died  a  bachelor  in  the 
year  1846.  The  testator  and  his  widow  died  in  the  year  1848. 
His  daughter  Sophia,  who  never  married,  died  in  1850  intestate, 
and  her  administratrix  is  her  sister,  the  appellant,  Miss  Ann  Wat- 

(a)  19  Ves.  299.  {g)  13  Eart,  359. 

(6)  17  Q.  B.  737.  (h)  16  Beav.  367. 

(c)  1  CoU.  47.  (0  2  Madd.  310. 

(d)  3  De  Gex  &  Sm.  643.  (Jfe)  3  Myl.  &  K.  71. 
\e)  6  B.  &  A.  638.  \l)  17  Beav.  246. 
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son.  The  question  is  as  to  the  title  to  the  four-sixths  of  the  tes- 
tator's residuary  estate,  both  real  and  personal,  intended  by  him 
originally  for  the  benefit,  whether  during  life  only,  or  more  exten- 
sively, of  his  two  surviving  sons  and  his  two  deceased  children, 
and  I  construe  the  will  and  codicil  in  respect  of  these  four-sixths 
partly  as  his  Honor  the  Vice-Chancellor  has  done,  and  partly 
otherwise. 

It  appears  to  me  that  the  testator  has  •  shown  an  intention  to 
give  and  has  given  the  two  original  sixths  of  the  two  surviving 
sons  to  those  two  sons  absolutely,  that  the  original  sixth,  which 
would  have  belonged  to  Henry  if  he  were  now  alive,  would  in  that 
event  have  belonged  to  him  absolutely,  and,  in  the  events  which 
have  happened,  belongs,  as  to  four-fifths  of  it,  to  the  testa- 
*  256  tor's  four  surviving  *  children  absolutely,  and  as  to  the  other 
fifth  of  it  absolutely  to  the  appellant,  Miss  Ann  Watson,  in 
the  character  of  administratrix  of  her  sister  Sophia,  and  that  the 
original  sixth  of  Sophia,  the  original  sixth,  namely,  which  belonged 
to  Sophia  for  her  life,  now  belongs  absolutely  (or  so  much  of  it  as 
remained  at  her  death  belongs  absolutely)  to  the  testator's  four 
surviving  children. 

Not  one  of  these  conclusions,  as  I  think,  contravenes  the  case  of 
Godling  v.  Totvnshend;  the  will  there  was  essentially  difierent 
from  the  will  and  codicil  here.  The  strong  and  marked  diversity 
between  the  present  testator's  language  in  mentioning  and  dispos- 
ing of  the  original  shares  of  his  sons,  and  that  in  which  he  men- 
tions and  disposes  of  the  original  shares  of  his  daughters  (going 
far  beyond  any  difference  of  that  kind  to  be  found  in  the  will 
expounded  in  Q-osling  v.  Townshend)^  and  the  whole  of  the  pro- 
visions before  us  taken  together,  demonstrate,  as  it  seems  to  me, 
that  the  present  testator  intended  his  sons  that  should  survive 
him,  or  at  least  that  should  survive  both  him  and  his  widow,  to 
take  absolutely  whatever  was  given  to  those  sons ;  nor  do  I  find 
enough  in  the  instruments  by  which  to  cut  down  to  less  than  an 
absolute  interest  what  he  gave  to  his  daughters  in  the  share  of 
Henry,  or  what  he  gave  to  the  surviving  daughters  in  the  share  of 
Sophia. 

The  Lord  Justice  Turner.  —  There  are  two  questions  in  the 
present  case :  first,  whether  the  accrued  shares  of  the  two  sons 
vested  in  them  absolutely ;  secondly,  whether  the  accrued  shares 
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of  the  daughters  were  subject  to  the  trusts  for  their  children 
declared  of  the  original  shares.  First,  as  to  the  *  second  *  267 
question.  The  disposition  of  the  shares  of  the  children  was 
as  follows :  [His  Lordship  read  it.]  So  that,  in  the  case  of  both 
the  original  and  accruing  shares,  the  surviving  children  were  to 
take.  There  is  no  gift  to  the  grandchildren,  except  in  the  event 
of  there  being  no  surviving  child.  Is  there  any  manifest  inten- 
tion tending  to  countervail  the  express  terms  of  the  will  ?  The 
intention  seems  to  me  directly  the  other  way.  It  is  clear,  from 
the  gift  over  of  Sophia's  share  in  the  codicil,  that  when  the  testa- 
tor wished  to  give  an  interest  to  his  grandchildren,  he  Ipiew  how 
to  do  it.  For  in  the  codicil  the  limitations,  in  the  event  of  his 
having  no  children,  are  these:  [His  Lordship  read  them.]  He 
therefore  knew  how  to  provide  for  such  an  event. 

If  the  testator  had  intended  the  accrued  shares  to  go  to  the 
grandchildren,  he  would  have  expressed  himself  as  he  has  done  in 
the  codicil  with  reference  to  Sophia's  share.  He  has  not  done  sO, 
and  the  inference  is  that  he  did  not  intend  them  to  go  to  the 
grandchildren.  But  yet  the  construction  for  which  Mr.  Chandless 
has  contended  would  give  to  grandchildren  that  which  the  testator 
has  pointedly  abstained  from  giving  them,  and  so  far  as  we  can 
collect  his  intention,  it  was  contrary  to  this  contention.  The  argu- 
ment in  support  of  the  contention  is,  that  the  word  "  share  "  extends 
to  accruing  shares.  But  the  word  is  not  "  shares,"  but  "  share  '* 
in  the  singular;  that  is,  the  original  share.  I  am  therefore  of 
opinion  that,  according  to  the  true  construction  of  the  will,  the 
accruing  shares  are  free  from  the  trusts  of  the  original  share,  and 
went  to  the  surviving  daughters  absolutely.  So  far,  therefore,  I 
differ  from  the  Vice-Chancellor. 

As  to  the  first  question,  whether  the  sons  took  absolutely  the 
original  and  accrued  shares,  it  is  clear  that  the  testator  gave 
the  accrued  shares  to  the  daughters  absolutely,  *  and  it  is    *  258 
improbable  that  he  should  intend  the  daughters  to  take  abso- 
lutely, and  not  the  sons.     The  reasonable  inference  is,  that  he 
intended  the  sons  to  take  the  accrued  shares  absolutely. 

As  to  the  original  shares,  the  provisions  of  the  will  are  peculiar, 
and  the  first  observation  that  occurs  is,  that  the  testator  has 
directed  the  trustees  to  divide  the  fund  into  six  equal  shares,  and 
the  reason  for  this  is  given,  "  being  as  many  shares  as  I  have  chil- 
dren now  living,"  showing  that  this  is  a  will  made  with  reference 
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to  the  then  existing  state  of  circumstances.  He  then  declares  the 
trusts  thus :  "  One  of  the  said  shares  to  be  for  the  benefit  of  each 
of  my  said  children  in  manner  hereinafter  mentioned."  The  tes- 
tator then  makes  a  careful  distinction  between  the  shares  of  the 
sons  and  those  of  the  daughters,  and  is  equally  careful  in  distin- 
guishing the  trusts  of  their  shares,  directing  the  shares  of  the  sons 
to  be  paid,  transferred,  and  assigned  to  them,  and  those  of  the 
daughters  to  be  vested  in  them  in  manner  thereinafter  mentioned « 
Whatever  efiFect  the  words  "  pay  and  divide  "  might  have  had  if 
they  had  stood  by  themselves,  as  in  most  of  the  authorities  cited, 
we  have  here  a  clear  expression  of  intention,  showing  the  testator 
to  have  meant  something  different  from  a  direction  that  the  shares 
should  be  vested,  when  he  used  the  words  "  pay  and  transfer." 

We  then  come  to  the  proviso  with  respect  to  the  shares  of  sons 
dying  without  issue.  [His  Lordship  read  it.]  This  is  a  proviso 
which  in  different  wills  has  different  meanings,  according  to  the 
intentions  of  the  testators.  It  maybe  intended  to  take  effect  by 
substitution  or  by  limitation,  and  if  by  limitation  it  may  be  intended 
to  operate  generally,  or  may  be  confined  to  the  period  of  the  testa- 
tor's lifetime.  But  it  is  not  immaterial  to  observe  that  the 
*  259  words  may  operate  by  substitution,  and  I  *  think  that,  upon 
the  true  construction  of  the  will,  the  meaning  of  the  testator 
was  to  substitute  the  survivors  or  survivor  for  the  person  who,  if 
he  had  sm-vived  the  testator,  would  have  taken  under  the  original 
gift.  Of  course  there  could  be  no  substitution  for  those  whose 
shares  had  been  paid  or  transferred  in  his  own  lifetime. 

Looking  at  the  expression  ''  then  living,"  and  the  distinction 
between  the  trusts  for  the  sons  and  daughters,  and  the  whole 
language  of  the  trusts,  I  am  of  opinion  that  there  is  in  the  will 
enough  to  control  the  general  effect  of  the  proviso,  and  to  show 
that  the  intention  of  the  testator  was,  that  the  sons  should  take 
both  their  original  and  accrued  shares  absolutely. 

The  Lord  Justice  Knight  Bruce,  with  reference  to  the  following 
passage  of  his  Lordship's  judgment  in  Key  v.  Key^  (a)  said  that 
he  adhered  to  it :  ^'  In  common  with  all  men,  I  must  acknowledge 
that  there  are  many  cases  upon  the  construction  of  documents,  in 
which  the  spirit  is  strong  enough  to  overcome  the  letter ;  cases 

(a)  4  De  0.,  M.  &  G.  73-64. 
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in  which  it  is  impossible  for  a  reasonable  being,  upon  a  carefttl 
perusal  of  an  instrument,  not  to  be  satisfied  from  its  contents  that 
a  literal,  a  strict,  or  an  ordinary  interpretation  given  to  particular 
passages,  would  disappoint  and  defeat  the  intention  with  which 
the  instrument,  read  as  a  whole,  persuades  and  convinces  him  that 
it  was  framed.  A  man  so  convinced  is  authorized  and  bound  to 
construe  the  writing  accordingly."  ^ 

The  order  under  appeal  was  varied,  by  declaring  in 
*  substance  that  each  of  the  sons  William  and  John  took  *  260 
an  absolute  and  indefeasible  interest  in  one-sixth  part,  and 
that  the  one-sixth  share  intended  for  Henry  became  divisible  in 
five  shares  between  the  then  two  surviving  sons  and  the  three 
daughters,  and  that  such  sons  and  daughters  took  absolute  and 
indefeasible  interests  therein,  and  that  the  one-fifth  of  the  late 
daughter  Sophia  of  such  one-sixth  was  to  be  paid  to  the  appellant 
Miss  Watson  as  her  legal  personal  representative,  and  that  on  the 
death  of  Sophia  her  one-sixth  share  became  divisible  into  four 
parts  between  the  surviving  two  sons  and  two  daughters,  and  that 
they  took  absolute  and  indefeasible  interests  therein. 
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1855.    May  7,  8.    June  9.    Before  the  Lords  Justices. 

A  brother  and  sister  entitled  in  moieties  to  a  reversionary  interest  in  a  fund  in 
Court,  mortgaged  it  to  secure  a  debt  of  the  brother,  the  sister  joining,  and 
being  described  in  the  security  as  a  surety  for  the  brother.  The  mort- 
gagee obtained  a  stop  order,  and  afterwards  on  his  marriage  assigned  the 
mortgage-debt  to  trustees,  who  however  neither  obtained  a  stop  order  nor 
«gaye  notice  to  the  sister  of  the  settlement.  On  a  petition  of  the  brother 
stating  that  the  tenant  for  life  had  assigned  to  him  her  life-interest  in  his 
share  of  the  fund,  and  that  he  had  paid  a  portion  of  the  mortgage-debt, 
and  praying  for  a  transfer  of  his  share  of  the  fund,  a  solicitor  who  had 
acted  for  the  sister  and  for  the  mortgagee  on  the  occasion  of  the  mortgage, 
took  upon  himself  without  authority  to  instruct  counsel  to  appear  for  the 
sister  and  her  husband,  and  also  for  the  mortgagee,  who  was  abroad,  and 

»  See  Key  v.  Key.  4  De  G.,  M.  &  G.  73  in  note  (1). 
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to  consent  to  or  not  oppose  the  petition.    Upon  the  hearing  of  this  pedtioB 
the  fund  was  ordered  to  be,  and  was  transferred  out  of  Court :  Hdd :  — 

1.  That  the  mortgagee  was  not  bound  or  affected  by  the  unauthorized  appear- 

ance for  him. 

2.  That  neither  the  omission  of  the  trustees  to  obtain  a  stop  order,  nor  any  of 

the  above  circumstances,  operated  to  discharge  the  liability  of  the  surety^s 
share,  but  that  it  continued  subject  to  the  payment  of  the  mortgage-debt. 
On  the  above  circumstances  appearing  in  evidence,  although  the  solicitor  was 
not  a  party,  but  only  a  witness  in  the  cause,  the  Court  directed  him  to  be 
served  with  notice  to  show  cause  why  he  should  not  be  struck  off  the  roU.^ 

This  was  an  appeal  from  the  decision  of  Vice-Clhaneellor 
Stuart,  holding  that  a  reversionary  interest  of  the  late  plaintifT^ 
the  wife  of  the  present  plaintiff  Henry  Wheatley,  in  a  fund  in 
Court,  which  she  had  while  single  as  a  surety  mortgaged  to  secure 
a  debt  of  her  brother,  was  discharged  from  the  liability  created  by 
the  mortgage  under  the  following  circumstances : 

The  interest  in  question  arose  under  the  will  of  John  Lloyd, 
dated  the  20th  of  March,  1834,  whereby  the  sum  of  9000?.  3/.  per 
cent  consolidated  bank  annuities  was  bequeathed  to  trustees  in 
trust  to  pay  the  dividends  of  4000Z.  consols,  part  thereof  to  Ann 
Barratt  (Mrs.  Wbeatley's  mother)  for  her  life  for  her  separate  use, 
without  power  of  anticipation,  and  after  her  decease  in  trust 
to    divide    the    capital  of   4000Z.   consols  among  her    children 

equally. 
*  262  *  In  1835,  soon  after  the  testator's  death,  the  trustees 
instituted  a  suit  of  Morrison  v.  Jefferiea  for  the  adminis- 
tration of  his  estate,  and  in  that  suit  the  sum  of  4000/.  consols 
was  transferred  into  Court,  and  carried  over  to  a  separate  account, 
entitled  "  the  annuity  account  of  Ann  Barratt  and  her  children." 
This  sum  was  afterwards  reduced,  by  payment  of  the  legacy  duty, 
to  3589Z.  155.  8d.  consols. 

Mrs.  Barratt  had  two  children  besides  Mrs.  Wheatley;  viz., 
Thomas  Barratt  the  younger  and  Ann  Barratt. 

By  an  indenture,  dated  the  23d  of  February,  1841,  made^  be- 
tween Thomas  Barratt  the  younger  of  the  first  part,  Mrs.  Wheat- 
ley,  by  her  then  name  of  Hester  Barratt  of  the  second  part, 
Thomas  Barratt  the  elder  of  the  third  part,  John  Collins  of  the 
fourth  part,  and  the  defendant  William  Bastow  of  the  fifth  part, 
after  reciting  that  Thomas  Barratt  the  younger  was  in  want  of 

>  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1840. 
.     [  202  ] 


WHEATLET  V.  BA8T0W.  •  262 

lOOOL  to  establish  himself  in  business,  and  that  he  had,  with 
Hester  Barratt,  Thomas  Barratt  the  elder,  and  John  Collins  as  his 
sureties,  applied  to  and  requested  William  Bastow  to  lend  him 
that  sum,  which  he  had  agreed  to  do  upon  having  the  repayment 
of  the  same  with  interest  secured  in  manner  therein  expressed,  it 
was  witnessed  that,  in  consideration  of  the  sum  of  10007.  paid  to 
Thomas  Barratt  the  younger,  he  and  Hester  Barratt  as  his  surety 
assigned  unto  William*  Bastow,  his  executors,  administrators,  and 
assigns,  the  one  undivided  third  part  or  share,  and  all  other  the 
parts  or  shares  to  which  each  of  them  was  entitled  under  the 
above-mentioned  will,  expectant  on  the  decease  of  Ann  Barratt 
the  elder,  of  and  in  the  above-mentioned  sum  of  consols,  upon  the 
trusts  therein  expressed  for  securing  the  repayment  by 
Thomas  Barratt  the  younger  and  *  Hester  Barratt,  or  either  *  263 
of  them,  of  the  sum  of  lOOOi.  and  interest  at  QL  10«.  per 
cent  per  annum. 

On  the  5th  of  March,  1841,  William  Bastow  obtained  a  stop 
order  in  the  cause  of  Morrison  v.  Jefferies. 

On  the  23d  of  February,  1846,  William  Bastow,  previously  to 
and  in  contemplation  of  his  marriage,  executed  an  indenture  of 
settlement  of  that  date,  whereby  he  assigned  the  mortgage  debt  of 
1000/.  and  the  securities  for  the  same  to  trustees  upon  trusts  for 
the  benefit  of  himself  and  his  wife  and  the  issue  of  the  marriage. 

No  stop  order  was  obtained  by  the  trustees  of  the  settlement,  nor 
did  they  give  any  notice  of  it  to  Mrs.  Wheatley  before  her  mar- 
riage, or  to  her  or  her  husband  afterwards. 

In  June,  1846,  she  married  the  plaintiff  Henry  Wheatley,  but  no 
settlement  was  executed  upon  or  subsequently  to  their  marriage. 

On  the  28th  of  November,  1846,  Mr.  Collins,  who  was  the  uncle 
of  Mrs.  Wheatley,  and  who  had  acted  as  the  solicitor  of  her  and 
her  brother,  as  well  as  of  William  Bastow,  in  the  preparation  of 
the  mortgage,  caused  a  petition  to  be  presented  in  the  cause  of 
Morrison  v.  Jefferies^  purporting  to  be  that  of  Thomas  Barratt  the 
younger  and  Ann  Barratt  the  younger,  stating  that  Thomas  Bar- 
ratt the  younger  had  paid  William  Bastow  the  sum  of  500/.  in  part 
satisfaction  and  discharge  of  the  debt  of  1000/.,  and  stating  an  in- 
denture of  the  18th  of  November,  1846,  whereby  Mrs.  Barratt 
assigned  her  life-interest  in  the  dividends  on  the  two-third  parts 
or    shares    to  which    Thomas    Barratt    and    Ann    Barratt  the 
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younger   would    be    entitled   of  the    fund    in    Court    to 

*  264    Thomas  *  Barratt  and  Ann  Barratt  the  younger,  during  the 

life  of  Mrs.  Barratt,  as  tenants  in  common,  and  praying  that 
the  accountant-general  might  be  directed  to  sell  two-third  parts 
of  the  fund  in  Court,  and  to  pay  one  moiety  of  the  proceeds  to 
each  of  the  petitioners,  and  that  the  interest  or  dividends  of  the 
residue  might  be  paid  to  Mrs.  Barratt  for  her  life,  or  until  further 
order,  and  that  no  part  of  the  said  residue  arfter  the  death  of  Mrs. 
Barratt  might  be  transferred  •  or  paid  to  Henry  Wheatley  and  his 
wife,  or  any  other  person,  except  William  Bastow,  without  notice 
to  him. 

The  petition  omitted  all  mention  of  Mr.  Bastow's  marriage 
settlement. 

Mr.  Collins  took  upon  himself  to  instruct  counsel  to  appear 
upon  this  petition  for  Mr.  Bastow,  who  was  abroad,  and  also  for 
Mr.  and  Mrs.  Wheatley,  and  an  order  was,  on  the  18th  of  Decem- 
ber, 1846,  made  in  the  terms  of  the  prayer  of  the  petition,  and  was 
expressed  to  have  been  made  upon  hearing  counsel  for  the  peti- 
tioners, for  the  defendant  William  Bastow  and  for  Henry  Wheatley 
and  his  wife. 

Pursuant  to  the  order  of  the  18th  of  December,  1846,  two-third 
parts  of  the  sum  of  the  fund  in  Court  were  sold  out,  and  the  pro- 
ceeds were  received  by  Mr.  Collins,  or  by  him  and  his  partner,  as 
the  solicitor  or  solicitors  of  the  petitioners. 

The   original  bill  in   the  present  suit,  which  was  afterwards 

amended,  was  filed  by  Mrs.  Wheatley,  by  a  next  friend,  against 

Mr.  Bastow  and  the  trustees  of  his  marriage  settlement,  and  the 

persons  beneficially  interested  under  it.     Mrs.  Wheatley 

*  ii65    having  afterwards  died,  her  *  husband,  having  become  her 

administrator,  obtained  an  order  to  revive  the  suit. 
The  amended  bill  prayed  that  Mr.  Bastow  and  the  persons 
claiming  under  his  marriage  settlement  might  be  declared  to  be 
bound  by  the  statement  in  the  petition  whereon  the  order  of  the 
18th  of  December,  1846,  was  made,  that  Mr.  Barratt  had  paid  Mr. 
Bastow  500L  in  part  satisfaction  and  discharge  of  his  debt  of  1000^. ; 
and  for  a  declaration  that  all  sums  received  or  retained  by  Mr.  Col- 
lins on  behalf  or  for  the  use  of  Mr.  Bastow,  or  of  the  trustees  under 
his  marriage  settlement,  in  respect  of  the  same  debt  or  the  interest 
thereof,  ought  to  be  considered  as  received  by  Mr.  Bastow,  or  by 
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the  trustees.  The  amended  bill  prayed  also  for  an  account  of 
what  (if  any  thing)  was  due  to  Mr.  Bastow,  or  to  the  trustees  of 
the  settlement,  in  respect  of  the  debt  of  10002.  and  interest,  the 
plaintiff  Henry  Wheatley  being  willing  to  pay  what  (if  any  thing) 
should  be  found  due. 

The  defendant  Bastow,  by  his  answer,  stated  that  he  was  never 
served  with  a  copy  of  the  petition  of  tlie  28th  of  November,  1846, 
and  never  heard  nor  *had  any  notice  that  any  such  petition  had 
been  or  was  intended  to  be  presented  by  or  in  the  name  of  any 
persons  or  person  until  some  time  after  the  order  of  the  18th  of 
December,  1846,  and  the  sale  and  payments  thereby  directed  had 
been  made.  He  Airther  stated  that  the  allegation  contained  in  the 
petition  that  Thomas  Barratt  had  paid  the  sum  of  500Z.  in  part 
satisfaction  of  the  mortgage  debt  was  wholly  untrue,  and  he 
denied  that  Mr.  Collins  had  any  authority  to  act  for  him  on  the 
hearing  of  the  petition. 

Mr.  Collins,  who  was  examined  as  a  witness  in  the  cause  on 
behalf  of  the  plaintiff,  stated  in  his  evidence  that  his  firm 
acted  as  solicitors  for  Mr.  Bastow  in  the  *  preparation  of  *  266. 
the  mortgage,  and  that  the  witness  attended  to  it  person- 
ally, and  acted  as  solicitor  for  Mr.  Bastow  in  all  matters  which 
required  professional  legal  assistance  ;  that  he  so  acted  in  Decem- 
ber, 1846  ;  that  Mr.'  Bastow  was  then  on  the  continent ;  that  the 
witness  was  a  personal  friend  of  Mr.  Bastow,  and  that  when  the 
latter  went  abroad  he  left  with  the  witness  all  his  deeds,  bills  of 
exchange,  shares  in  railways,  and  all  his  papers,  as  the  witness 
believed,  relating  to  all  his  property ;  that  the  witness  considered 
that  Mr.  Bastow  had  left  them  with  him  to  act  in  as  large  a  man- 
ner as  if  Mr.  Bastow  had  given  him  a  power  of  attorney ;  that  the 
witness  had  also  acted  as  solicitor  for  Thomas  and  Ann  Barratt  in 
presenting  the  petition,  and  had  instructed  counsel  to  appear  on 
behalf  of  Mr.  Bastow,  and  consent  to  the  order  being  made,  and 
had  done  so  on  the  authority  which  he  had  before  mentioned,  hav- 
ing had  no  other  authority  than  that ;  that  the  witness  received  all 
the  produce  of  the  stock  sold  out  of  the  share  belonging  to  Mr. 
Thomas  Barratt.  On  cross-examination  the  witness  said  that  his 
firm  had  acted  as  solicitors  for  Mrs.  Wheatley  (who  was  the  wit- 
ness's niece)  to  the  time  of  her  marriage,  and  that  after  the 
marriage  he  considered  himself  the  solicitor  of  the  plaintiff  and 
his  wife,  and  acted  as  their  solicitor  in  the  matter  of  the  petition ; 
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that  he  had  instructed  counsel  to  appear  and  consent  on  their 
behalf;  that  Mrs.  Barratt  (Mrs.  Wheatley's  mother)  was  living 
with  him  at  that  time,  and  that  he  was  in  daily  communication 
with  Mrs.  Wheatley ;  that  there  was  no  precise  arrangement  with 
the  plaintiff  and  his  wife  as  to  the  petition,  but  that  the  circum- 
stances were  almost  daily  talked  over  between  the  witness  and 
Mrs.  Wheatley's  mother  and  sister,  and  Mrs.  Wheatley  when  she 
came  in  (the  Wheatleys  living  close  to  the  witness)  ;  but  that  the 
witness  had  no  communication  with  Mrs.  Wheatley  on  the 

*  267    subject.    He  considered  himself,  however,  *  fully  author- 

ized to  appear  on  behalf  of  Mr.  and  Mrs.  Wheatley,  and  to 
instruct  counsel  to  appear  and  consent  to  the  petition  on  their 
behalf,  or  he  should  not  have  done  so ;  that  he  was  not  aware  that 
any  copy  of  the  petition  was  served  on  the  trustees,  and  had  no 
doubt  that  the  order  of  the  18th  of  December,  1846,  was  obtained 
without  their  knowledge,  which  he  did  not  consider  necessary ; 
that  no  copy  of  the  petition  was  sent  to  Mr.  Bastow,  who  did  not 
know  of  it  (so  far  as  the  witness  was  aware)  till  his  return  from 
the  continent.  When  the  witness  mentioned  it  to  him,  and  on  his 
considering  his  security  damnified  by  it,  the  witness  handed  him 
some  securities,  which  he  specified.  The  witness  admitted  that  the 
statement  in  the  petition  that  500Z.,  part  of  the  debt,  had  been 
paid  to  William  Bastow,  was  not  then  true. 

On  re-examination,  the  witness  stated  that  the  plaintiff,  Mr. 
Wheatley,  had  never  authorized  the  witness  in  any  way  to  act  for 
him  in  the  matter  of  the  petition,  and  that  he  never  gave  any  notice 
to  Mr.  or  Mrs.  Wheatley  of  Mr.  Bastow's  marriage  settlement. 

The  Vice-Chancellor  held,  that  relief  could  not  be  given  upon 
the  case  made  by  the  bill,  but  that  upon  the  facts  as  disclosed 
there  was  this  ground  for  relief,  that  the  trustees  by  omitting  to 
obtain  a  stop  order,  or  to  give  notice  to  Mrs.  Wheatley  or  her  hus- 
band of  the  settlement,  the  trustees  of  that  instrument  had  caused 
the  loss  of  Mr.  Barratt's  portion  of  the  fund,  which  was  primarily 
liable  to  the  mortgage  debt,  and  had  thereby  discharged*  Mrs. 
Wheatley's  portion,  and  that  the  defendant  William  Bastow  and 
his  trustees  could  not  treat  the  share  of  Mrs.  Wheatley  as  subject 
to  the  security. 

His  Honor  made  a  decree,  declaring  that  the  defendants, 

*  268    *  the  trustees  of  the  settlement,  had  lost  all  right  to  resort 

to  the  remainder  of  the  fund  in  Court,  and  that  the  plaintiflT 
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Henry  Wheatlej,  as  the  administrator  of  the  estate  and  effects  of 
the  late  plaintiff  Hester  Wheatley,  deceased,  was  entitled  to  the 
bank  annuities,  subject  to  the  life-interest  of  Mrs.  Barratt  therein, 
and  directing  that  the  defendants,  the  trustees,  should,  on  or  before 
the  1st  of  June  then  next,  execute  a  proper  deed  assigning  the 
remaining  fund  in  Court,  subject  as  aforesaid,  to  the  plaintiff  Mr. 
Wheatley,  as  such  administrator  as  aforesaid,  and  directing  Mr. 
Bastow  and  the  trustees  to  pay  the  plaintiff's  costs. 

From  this  decree  Mr.  and  Mrs.  Bastow  and  their  children  ap- 
pealed. 

Mr,  Malins  and  Mr,  Goldsmid^  for  the  plaintiff,  in  support  of 
the  decree.  —  In  the  first  place,  the  event  which  has  happened  is 
not  one  against  which  the  surety  agreed  to  fill  that  character. 
She  never  agreed  to  guarantee  the  mortgagee  against  the  act  of 
this  Oo^rt,  or  to  be  a  surety  for  the  correctness  of  its  proceedings. 
Secondly,  the  solicitor  through  whose  act  the  share  of  the  fund 
has  been  abstracted,  was  the  mortgagee's  solicitor,  or  must  be  so 
treated.  It  is  necessary  for  the  administration  of  justice,  that  the 
Court  should  act  upon  the  consent  of  its  officer  who  takes  on  him- 
self to  represent  a  client,  and  the  remedy  which  the  client  has  is 
against  the  solicitor.  Thirdly,  the  trustees  facilitated  the  fraud  by 
omitting  to  do  what  was  incumbent  upon  them ;  namely,  to  obtain 
a  stop  order,  or  at  all  events  to  give  to  the  surety  notice  of  the 
settlement.  As  they  took  neither  of  these  steps,  they  were  prop- 
erly held  by  the  Vice-Chancellor  to  have  discharged  the  sister's 
share. 

*  They  referred  to  Duke  of  Beaufort  v.  Neeld,  (a)  Capel    *  269 
V.  Butler^  (6)  Watson  v.  Allcock,  (<?)   Watts  v.  Hyde^  (rf) 
Palk  V.  Clinton^  (e)  Stronge  v.  Sawkes,  (^) 

Mr,  Bolt  and  Mr.  Speedy  for  the  appellants.  —  The  principles 
on  which  a  surety  is  held  to  be  discharged  by  conduct  of  the  cred- 
itor, do  not  at  all  apply  to  the  present  case.  Those  principles  are 
thus  explained  by  Lord  Rosslyn  in  Rees  v.  Berringion :  (A)  "  It 

(o)  12  01.  &  Fin.  248.  (e)    12  Ves.  48. 

(6)  2  Sim.  &  St.  467.  (g)  4  De  G.,  M.  &  G.  186. 


(c)  4  De  G.,  M.  &  G.  242.  (A)  2  Yes.  Jr.  543. 

(d)  2  Ph.  406. 
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only  amounts  to  this,  that  there  shall  be  no  transaction  with  the 
principal  debtor  without  acquainting  the  person  who  has  a  great 
interest  in  it.  The  surety  only  engages  to  make  good  the  defi- 
ciency. It  is  the  clearest  and  most  evident  equity  not  to  carry  on 
any  transaction  without  the  privity  of  him,  who  must  necessarily 
have  a  concern  in  every  transaction  with  the  principal  debtor. 
You  cannot  keep  him  bound,  and  transact  his  affairs  (for  they  are 
as  much  his  as  your  own)  without  consulting  him.  You  must  let 
him  judge,  whether  he  will  give  that  indulgence  contrary  to  the 
nature  of  his  engagement." 

Here  there  has  been  no  dealing  on  the  part  of  the  trustees  with 
the  principal  debtor.  Nor  has  there  even  been  any  omission  of 
which  the  surety  can  complain.  They  owed  no  obligation  to  any 
one  but  their  cestuis  que  tnistenty  to  obtain  a  stop  order  or  to  give 
any  notice  of  the  settlement.  The  whole  basis  of  the  doctrine  as 
to  the  discharge  of  a  surety  is,  that  there  must  be  good  faith  on 
the  part  of  the  creditor.  Here,  however,  the  argument  has  been, 
that  if  perchance  the  subject  of  the  security  is  lost  without  the 

fault  of  either  creditor  or  surety,  it  is  the  creditor,  and  not 
*  270    the  surety,  who  is  to  be  *  the  sufferer.    That  has  never 

been  the  law.  The  contract  is,  that  the  surety  shall  be 
liable  for  so  much  of  the  debt  as  is  not  paid  by  the  principal,  from 
whatever  cause  the  failure  to  pay  may  arise,  other  than  any  default 
of  the  creditor  himself.  The  surety  contracts  to  stand  between 
the  creditor  and  loss.  No  authority  has  been  or  can  be  cited  for 
any  such  proposition  as  that  on  which  the  judgment  below  is 
founded,  namely,  that  a  surety  is  discharged  by  want  of  notice  of 
the  assignment  of  the  debt.  The  authorities  are  collected  in  a 
note  to  Mayhew  v.  Cricket,  (a)  They  are  thus  summed  up  by 
Mr.  Justice  Story  :  (6)  "  If  a  creditor  does  any  act  injurious  to 
the  surety  or  inconsistent  with  his  rights ;  or  if  he  omits  to  do  any 
act,  when  required  by  the  surety,  which  his  duty  enjoins  him  to  do, 
and  the  omission  proves  injurious  to  the  surety,  in  all  such  cases 
the  latter  will  be  discharged." 

No  authority  carries  the  doctrine  beyond  this.  In  Watson  v. 
Allcock,  ((?)  the  surety  was  damnified  by  the  default  of  the  creditor 
in  not  filing  the  warrant  of  attorney,  a  default  which  had  put  it 
out  of  the  power  of  the  latter  to  perform  the  agreement  into  which 

(a)  2  Swanst.  185.  (c)  4  De  G.,  M.  &  6.  242. 

(6)  1  Story  Eq.  Jur.  §  825. 
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he  had  entered  with  the  surety,  to  issue  execution  when  requested 
by  the  surety.  The  principle  is,  that  the  surety  is  a  trustee  of  his 
security  for  the  benefit  of  the  surety.  But  his  omission  to  do  an 
act  which  he  was  not  bound  to  do  by  any  contract,  express  or 
implied,  but  which  being  done  might  possibly  have  prevented  loss, 
has  never  been  held  to  prejudice  him.  A  contrary  principle  has 
been  acted  on  in  analogous  cases.  Harper  v.  Faulder.  (a) 
Here  what  has  happened  has  in  no  degree  arisen  from  *  the  *  271 
want  of  notice,  or  of  a  stop  order.  If  there  had  been  no 
settlement  at  all,  it  would  have  been  the  same  to  the  surety. 

They  also  referred  to  Curtis  v.  Droughty  (V)  Wilkinson  v.  Cand- 
lish,  (c) 

Mr,  Malins^  in  reply. 

Judgment  reserved. 

June  9. 

The  Lord  Justice  Knight  Bruce.  —  Before  proceeding  to  state 
the  manner  in  which  this  case,  as  it  appears  to  me,  ought  to  be 
disposed  of,  I  think  it  right  to  observe  that  —  though,  by  the 
nature  of  the  controversy  and  the  relevant  evidence  before  the 
Court,  it  is  rendered  fit  and  right,  that  I  should  express  an  opinion 
upon  the  conduct  of  one  of  the  witnesses  —  not  as  a  witness 
merely,  but  as  a  member  of  society,  and  a  professional  man  (he  is 
a  solicitor,  I  believe,  of  the  Court  of  Chancery)  —  upon  his  con- 
duct, I  mean  of  course,  as  seeming  to  me  proved  by  the  materials 
in  this  litigation  —  we  should  yet  remember  that,  in  a  sense  at 
least,  it  is  proved  only  as  between  the  parties  to  the  present  suit, 
one  of  whom  he  is  not ;  that,  in  a  sense  at  least,  the  witness, 
though  he  has  been  not  simply  examined,  but  cross-examined  and 
re-examined,  may  perhaps  be  thought  not  to  have  had  an  opportu- 
nity of  defending  himself,  and  that  it  may  be  considered  possible 
that  he  may,  so  far  as  his  reputation  and  personal  interest  are  con- 
cerned, clear  himself  of  the  imputations,  to  which  there  is  at 
present  presumptively  or  primd  facie  groimd,  in  my  opinion,  for 
suspecting  him  at  least  to  be  liable. 

(a)  4  Mad.  129.  (6)  1  MoU.  487.  (c)  6  Exch.  91. 
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•  272        *  The  question  for  our  determination  now  is,  whether  the 

late  and  present  plaintiffs'  share  of  the  fund  in  Court  in 
another  cause — the  suit  of  Morrison  v.  Jefferies  —  has  been  dis- 
charged wholly,  or  to  some  extent,  from  its  liability  for  the  debt 
of  Mrs.  Wheatley's  brother,  Mr.  Barratt,  to  the  defendant  Mr. 
William  Bastow,  which  by  way  of  suretyship  for  her  brother,  she 
created  by  the  deed  of  1841,  mentioned  in  the  pleadings ;  that  is  to 
say,  has,  independently  of  payment  or  satisfaction,  been  so  dis- 
charged by  the  conduct  of  some  or  one  of  the  defendants ;  and  the 
points  made  by  the  original  plaintiff  Mrs.  Wheatley,  and  her 
husband,  and  administrator,  the  present  plaintiff,  in  support  of  the 
affirmative  of  the  proposition  are  :  First,  that  though  Mr.  William 
Bastow,  on  his  marriage  in  1846,  assigned  the  debt  and  the  benefit 
of  the  security  for  it  to  the  trustees  of  his  marriage  settlement, 
neither  was  a  stop  order  obtained  on  the  footing  of  that  assign- 
ment, nor  was  notice  of  it  given  to  Mrs.  Wheatley  or  her  husband ; 
and,  secondly,  that  if  the  discharge  was  not  so  effected,  it  was 
effected  wholly,  or  to  the  extent  at  least  of  the  alleged  500Z.  men- 
tioned in  the  petition,  which  was  the  foundation  of  the  order  of 
the  18th  of  December,  1846,  by  that  petition  and  that  order,  and 
the  consequent  abstraction  for  the  purposes,  and  application  to  the 
use  of  Mr.  Barratt  and  Mr.  Gollins,  or  one  of  them,  of  Mr. 
Barratt's  share  of  the  fund. 

Of  these  points  one  at  least  appeared  to  me,  daring  the  argu- 
ment, not  to  be  free  from  difficulty ;  but,  upon  reflection,  I  am  well 
satisfied  that,  on  each  of  them,  the  case  of  the  original  plaintiff, 
were  she  alive,  would,  and  that  of  the  present  plaintiff  does,  fail. 
Mrs.  Wheatley,  who  executed  the  deed  of  1841,  before  her 
marriage,  did  certainly  by  that  deed  charge  her  share  of  the  fund 
(the  share  in  controversy),  by  way  of  suretyship  merely,  for 

*  273    *  her  brother,  Mr.  Barratt,  whose  share,  also  charged,  was, 

as  between  them  at  least,  primarily  applicable  for  paying' off 
the  incumbrance  so  created.  The  deed,  on  the  face  of  it,  showed 
the  circumstances  to  be  so ;  and,  therefore,  if,  from  the  evidence 
before  us,  it  had  appeared  that  the  brother's  creditor,  the  defendant 
Mr.  William  Bastow,  in  whose  favour  the  charge  was  made,  and 
the  three  trustees  of  his  marriage  settlement,  to  whom  he  assigned 
the  charge,  or  any  one  of  tlie  four,  had  participated  in  the  transac- 
tion of  obtaining  from  the  Court  the  property  obtained  from  it  by 
means  of  the  order  of  the  18th  of  December,  1846,  or  had  been 
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connected  or  associated  with  it  or  privj  to  it,  I  might  possibly  have 
held  the  plaintiff  to  be  right  in  his  contention. 

But  the  evidence  shows  no  such  thing ;  and,  on  the  contrary,  it 
proves  that  Mr.  Bastow  and  his  trustees  were  wholly  strangers  to 
the  matter.  True,  the  order,  which  makes  no  mention  of  the 
trustees  at  all,  nor  purports  to  have  been  made  with  the  consent  of 
Mr.  Bastow,  does  purport  to  have  been  made  on  his  appearance, 
and  does  not  intimate  any  opposition  upon  his  part.  But  this  was 
the  unauthorized,  and  it  must,  I  fear,  be  added,  the  highly  improper 
act  of  Mr.  Collins,  who  unwarrantably  permitted  himself  to  instruct 
counsel  on  the  occasion  as  for  Mr.  Bastow.  He,  as  I  have  said, 
gave  no  direction,  nor  was  consulted.  Doubtless  there  are  instances 
in  which  a  man,  for  whom  a  solicitor  or  legal  agent  has  appeared, 
and  acted  in  a  Court  of  justice  without  authority  from  the  alleged 
chent,  is  for  some  purposes  disabled  from  asserting  effectually  as 
between  him  and  a  third  person,  that  the  solicitor  or  legal  agent 
did  act  without  authority.  Whatever  the  hardship  in  particular 
cases,  it  is  obvious  that  this  must  sometimes  be. 

The  reason  or  principle,  however,  on  which  such  instances 
*  proceed,  has,  I  think,  no  application  in  the  present  dis-  *  274 
pute.  The  evidence  appears  to  me  to  show  that  Mr.  Wheat- 
ley  (who  married  Mrs.  Wheatley  in  June,  1846)  was,  before  and 
when  the  order  was  obtained  and  the  transaction  completed  by  the 
solicitor's  possession  of  the  abstracted  property,  as  ignorant  of  the 
order  and  transaction,  and  as  much  a  stranger  to  it,  as  Mr.  Bastow, 
though  the  oi-der  purports  to  be  made  on  the  appearance  not  only 
of  that  gentleman,  but  also  of  Mr.  and  Mrs.  Whe9.tley,  and  she 
certainly  did  not  before  her  marriage,  nor  he,  before  or  after  it, 
authorize  the  step,  or  become  privy  to  it,  or  to  any  such  intention. 
This  also  was  the  much  more  than  irregular  act  of  Mr.  Collins. 
The  whole  transaction  was  a  mere  fraud,  so  far  as  it  affected  or 
was  designed  or  calculated  to  affect  Mr.  Bastow,  and  his  trustees, 
and  Mr.  and  Mrs.  Wheatley,  or  any  one  or  more  of  them, — a  fraud, 
the  nature  and  character  of  which  were  much  the  same,  as  to  the 
six,  but  were  exactly  the  same  as  to  Mr.  Bastow  and  Mr.  Wheatley, 
for  it  makes  no  difference  that  Mr.  Collins,  who  was  probably  not 
the  general  solicitor  of  his  nephew-in-law  the  plaintiff,  did  stand  in 
that  position  towards  Mr.  Bastow,  as  to  whom  the  conduct  of 
Mr.  Collins  in  the  matter  was  as  wrong  and  indefensible,  as  if  they^ 
had  never  seen  or  heard  of  each  other.    Nor  can  the  plaintiff 
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derive  any  benefit  from  the  untrue  assertion  of  the  payment  of 
500Z.  contained  in  the  petition  (I  must,  I  fear,  say  the  fraudulent 
petition),  which  was  the  foundation  of  the  order.  I  may  add,  in 
passing,  the  remark,  sufficiently  obvious,  that  the  plaintifTs  case 
would  not  be  assisted,  were  we  to  ascribe  to  Mrs.  Wheatley,  at  any 
time  after  her  marriage,  either  knowledge  or  approval  of  the  trans- 
action, or  of  the  intention  that  it  should  take  place.  But  I  am 
not,  upon  the  evidence,  satisfied  that  this  ought  to  be  done.     If 

Mrs.  Wheatley  and  her  brother,  instead  of  giving  the  secu- 
*  275    rity  which  they  did  give  to  Mr.  Bastow,  had  pledged  *  and 

deposited  with  him  jewels,  —  some  belonging  to  the  lady, 
some  to  her  brother,  and  the  latter  had  been  stolen  from  Mr.  Bas- 
tow, without  any  negligence  or  fault  on  his  part,  could  it  have 
been  reasonably  said  that  Mr.  or  Mrs.  Wheatley  was,  therefore, 
entitled  to  have  her  jewels  restored  without  paying  the  debt  for 
which  they  were  pledged  ?  I  apprehend  not ;  nor  do  I,  for  any 
present  purpose,  see  any  substantial  difference  between  such  a  case 
and  that  now  before  the  Court. 

It  is  argued,  however,  that  Mr.  Bastow  and  his  trustees  acted 
negligently  and  faultily  in  not  obtaining  a  stop  order  founded  on 
the  trustees'  title,  and  not  apprising  Mrs.  Wheatley  or  her  hus- 
band in  any  manner  of  it.  To  that  position  I  am  unable  to 
accede.  The  debt  in  question  was  not  legally  assignable,  and 
when  a  debt,  not  legally  assignable,  has  been  assigned  in  the  only 
manner  in  which  it  can  be,  that  is  to  say,  equitably,  and  the 
debtor  has  not  notice  of  the  assignment,  he  may,  of  course,  pay 
the  assignor  as  safely  and  effectually  for  all  purposes  of  the 
debtor  as  if  the  assignment  had  not  been  made,^  and  generally, 

*  Until  notice  of  the  assignment,  the  rights  and  interests  of  the  debtor  are  in 
no  way  affected  by  it.  I^roomis  v,  Ix)omi8,  26  Yt.  19S ;  Parsons  C.  J.,  in  Com- 
stock  V.  Farnum,  2  Mass.  95.  If,  in  the  mean  time,  and  before  such  notice,  the 
debtor  pays  the  debt  to  the  assignor,  or  his  subsequent  assignee,  he  will  be  dis- 
charged. Jones  V.  Witter,  13  Mass.  304 ;  Stocks  v.  Dobson,  19  Eng.  Law  & 
£q.  96 ;  Ward  v.  Morrison,  25  Yt.  593.  It  is  the  notice  of  the  assignment  tb&t 
binds  the  debtor,  and  devolves  on  him  an  equitable  obligation  in  favor  of  the 
assignee.  The  assignment  operates  between  the  assignor  and  assignee  onlj, 
until  the  act  of  notice  takes  place  which  brings  the  debtor  into  the  arrangement, 
Pabksr  C.  J.,  in  Jones  v.  Witter,  13  Mass.  304,  307 ;  Crocker  v.  Whitney,  10 
Mass.  316,  319 ;  Mowry  v.  Todd,  12  Mass.  281 ;  Morton  J.,  in  Parkhurst  «. 
Dickerson,  21  Pick.  310.  Special  notice,  however,  is  not  necessary;  it  is 
enough,  if  the  party  to  be  affected  has  such  knowledge  of  facts  and  circumstancoa 
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therefore  (if  not  universally),  is,  I  apprehend,  not  entitled  to 
complain  of  the  want  of  notice.  Mrs,  Wheatley  does  not  seem  to 
have  become  in  the  ordinary  sense  indebted  to  Mr.  Bastow,  but 
had  she  or  her  husband,  for  the  purpose  of  redeeming  her  share 
of  the  mortgaged  property  paid  to  Mr.  Bastow  after  the  settlement 
made  by  him,  but  without  notice  of  it,  and  in  the  absence  of  a 
stop  order  founded  on  it,  the  amount  secured,  that  would  have 
entitled  the  plaintiff  or  his  wife  to  have  the  share  restored  just  as 
if  the  settlement  had  not  existed,  a  proposition  too  clear  and  too 
well  recognized  to  render  a  reference  to  Mathews  v.  Walwi/n  or 
any  other  authority  necessary. 

That  the  trustees  of  it  have  rendered,  if  they  have 
*  rendered  themselves  personally  liable  to  the  wife  and  *  276 
children  of  Mr,  Bastow  for  the  debt,  is  not,  I  think,  ma- 
terial in  this  controversy,  nor  can  I  suggest  to  myself  any  reason 
for  holding  that  the  mere  circumstance  of  assigning  a  debt,  or  a 
security  for  it,  and  omitting  to  give  notice  to  a  surety  or  to 
a  person  whose  property  is  mortgaged  by  way  of  suretyship  for 
the  debt,  discharges  the  surety  or  the  property. 

It  does  not  appear  to  me  that  there  has,  on  the  trustees'  part, 
or  on  that  of  Mr.  Bastow,  been  a  failure  in  performing  any  duty 
which  they  or  which  he  owed  to  Mrs.  Wheatley  or  the  plaintiff,  as 
between  whom  and  Mr.  Bastow  and  the  trustees  it  was,  in  my 
opinion,  well  allowable  for  the  latter  to  incur,  if  they  chose  to 
incur,  the  risk  of  Mr.  Bastow  committing,  if  disposed  to  commit, 
the  very  improper  act  of  receiving  or  discharging  the  assigned 
debt  as  if  be  had  not  assigned  it ;  no  such  thing,  however,  having 
been  done  or  attempted  by  him. 

It  was  suggested,  that  if  a  stop  order  had  been  obtained  by  the 
trustees  the  fraud  would  not  have  been  committed.  This  seems 
to  me,  however,  mere  matter  of  speculation  or  conjecture ;  and  I 

as  ought  to  induce  a  reasonable  belief  of  the  fact.  Anderson  v.  Van  Alen,  12 
John.  343 :  Fakris  J.  in  Hackelt  v,  Martin,  8  Greenl.  88,  89 ;  U.  States  v, 
Sturges,  1  Paine  0.  C.  525;  Kellogg  v.  Krauser,  H  Serg.  &  R.  137.  It  is  not 
necessary  that  the  assignee  should  exhibit  the  security  to  the  debtor,  or  offer 
other  evidence  of  the  assignment,  when  it  is  not  demanded  of  him  for  the  proper 
satisfaction  of  the  debtor.  Bean  v,  Simpson,  16  Maine,  49;  Davenport  v, 
Woodbridge,  8  Greenl.  17 ;  Johnson  v.  Bloodgood,  1  John.  Ch.  51.  It  is  not 
necessary  that  the  debtor,  having  notice,  should  concur  in  the  arrangement. 
Bell  V.  London  and  North- Western  Railw.  Co.,  21  Eng.  Law  &  £q.  566 ;  Spring 
V.  So.  Car.  Ins.  Co.,  8  Wheat.  268. 
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think  it  rather  probable,  that  Mr.  Collins,  who  conducted  himself 

» 

as  he  did  in  the  actual  circumstances,  would  not  haye  allowed  an 
additional  stop  order  to  stand  in  his  way ;  but  this,  as  I  have  said, 
cannot  be  known. 

I  am  (I  repeat)  satisfied  that  it  was  no  breach  of  duty  to  Mrs. 
Wheatley  or  the  plaintiflF  not  to  obtain  such  a  stop  order.  The 
trustees  claim  only  the  rights  of  Mr.  Bastow.  He  claims  for  them 
and  himself  only  those  rights  which  he  would  have  had  if  he  had 
made  no  assignment;  nor  can  I  perceive  any  reason  why  he 

should  not. 
*  277  *  I  think,  therefore,  that  our  order  must  be  on  this  foot- 
ing, one  for  redemption  or  dismissal ;  but  that  we  cannot, 
in  the  proper  execution  of  our  duty,  part  thus  with  the  case,  so 
far  as  it  seems  to  affect  Mr.  Collins,  as  to  whom  it  must,  I  repeat, 
particularly  be  understood  that  all  that  I  have  said  is  merely  on 
the  footing  of  the  evidence  now  before  us,  considered  as  evidence 
between  others,  though  part  of  that  evidence  has  been  given  by 
himself. 

Before  a  case  can  be  deemed  to  be  substantiated  against  Mr. 
Collins  personally  and  directly,  he  must  have  an  opportunity  of 
being  heard  as  an  accused  person  and  adducing  evidence  for 
himself.  When  he  shall  be  so  heard,  when  the  evidence  shall  be 
so  adduced,  he  may  possibly  appear  blameless.  But  the  mate- 
rials at  present  before  the  Court  are  such  as  to  make  it,  in  our 
judgment,  incumbent  on  us  to  take  the  course  taken  by  Lord 
RossLYN  in  Dungey  v.  Angove^(a)  by  ordering  Mr.  Collins  to 

(a)  Reg.  Lib.  1793,  A.  fol.  160.  Lord  Chancellor.  Tuesday,  28th 
January,  1794. 

DUNGEY  t>.  ANGOVE. 

His  Lordship  doth  order  and  decree  that  the  227Z.  8».  4<2.,  cash  in  the  bank 
in  this  cause,  be  paid  to  the  defendant  Peter  Angove,  and  for  payment  thereof 
the  accountant-general  is  to  draw  on  the  bank,  according  to  the  form  prescribed 
by  the  Act  of  Parliament  and  the  general  rules  and  orders  of  this  Court  in  thai 
case  made  and  provided.  And  it  is  ordered  that  it  be  referred  to  Mr.  EamxSv 
one  of  the  Masters  of  this  Court,  to  inquire  by  whose  direction  and  at  whose 
instigation  the  bill  in  this  cause  was  filed,  and  the  answers  to  it  put  in,  and 
whether  notice  of  the  ejectments  served  on  the  plaintiff  Thomas  Dungey  was 
given  to  the  defendants  Peter  Angove  and  William  Angove,  or  either  and  which 
of  them,  and  when,  and  by  whom,  and  what  proceedings  were  had  on  those 
ejectments,  and  in  order  to  the  said  inquiries  the  parties,  and  particularly  the 
plaintiff  Thomas  Dungey,  the  defendant  John  Humall,  and  Anthony  Steventon^ 
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*  show  cause  why,  upon  the  matters  now  appearing,  he   *  278 
should  not  be  struck  off  the  roll  of  solicitors  of  this  Court, 

for  upon  that  roll  I  suppose  him  still  to  be.     The  proceeding  will 
be  prosecuted  by  the  solicitor  to  the  suitors'  fund,  (a) 

The  Lord  Justice  Turner.  —  The  short  point  which  has  been 
decided  by  the  Yice-Chancellor  in  this  case  is  that,  where  a  cred- 
itor has  security  upon  the  equitable  interests  of  his  debtor,  and  of 
a  surety  in  a  trust  fund,  and  assigns  the  debt  with  the 

*  securities  for  the  same,  the  assignee  loses  his  right  against  *  279 
the  interest  assigned  by  the  surety,  unless  the  surety  has 
notice  of  the  assignment;  and  his  Honor  has  rested  this  con- 
clusion upon  the  ground  that  the  surety  is  entitled  to  the  benefit 
of  all  the  securities  which  the  creditor  has  against  the  principal 
debtor,  and  ought,  therefore,  to  be  informed  who  the  creditor 
from  time  to  time  may  be. 

of  Castle  Street,  Holbom,  one  of  the  solicitors  of  this  Court,  and  also  John 

Wallis,  of  Bodmin,  in  the  county  of  Cornwall,  one  of  the  solicitors  of  this  Court, 

and  stated  by  the  said  Anthony  Steventon  to  be  the  solicitor  for  the  plaintiff  in 

this  cause,  are  to  be  examined  upon  interrogatories,  and  are  to  produce  before 

the  said  Master  upon  oath  all  deeds,  books,  papers,  and  writings  in  their  custody 

or  power  relating  thereto,  as  the  said  Master  shall  direct.     And  it  is  ordered, 

that  the  said  Master  do  state  the  several  examinations  of  the  plaintiff  Thomas 

Dungey,  and  the  defendant  John  Hurnall,  and  the  said  Anthony  Steventon  and 

John  Wallis,  and  all  facts  and  circumstances  as  shall  appear  to  him  material  to 

the  Court.     And  his  Lordship  doth  reserve  the  consideration  of  the  costs  of  this 

suit,  and  of  all  further  directions,  until  after  the  said  Master  shall  have  made 

his  report,  and  any  of  the  parties  are  to  be  at  liberty  to  apply  to  this  Court  as 

they  shall  be  advised. 

Reg.  Lib.  1793,  A.  fol.  543.    Lord  Chancellor.    Tuesday,  the  5th  of 

August,  1794. 

DUNGEY  p.  ANGOVE. 

Upon  opening  and  debate  of  the  matter  and  hearing  the  said  decree  dated 
'the  28th  day  of  January,  1794,  and  the  said  Ma^tter^s  said  report,  dated  the  11  th  of 
July,  1794,  read,  and  what  was  alleged  by  the  counsel  on  both  sides,  his  Lord- 
ship doth  order,  that  the  said  Master  to  whom  this  cause  stands  referred  do  tax 
the  defendants,  the  Angoves,  their  costs  of  all  the  inquiries  before  the  said 
Master,  such  costs  to  be  taxed  as  between  solicitor  and  client.  And  it  is 
ordered,  that  such  costs,  when  taxed,  be  paid  to  Mr.  Charles  Sbeppard,  their 
solicitor,  by  the  plaintiff  Thomas  Dungey,  and  Anthony  Steventon.  And  it  is 
further  ordered,  that  the  said  Anthony  Steventon  be  struck  off  the  roll  of  solici- 
tors of  this  Court,  unless  he  shall,  on  the  first  day  of  next  Michaelmas  term, 
show  unto  this  Court  good  cause  to  the  contrary. 

(a)  See  ^e  Collins,  post,  558. 
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This  point,  so  far  as  I  am  aware,  is  wholly  new,  and  it  is  cer- 
tainly of  great  importance,  as  it  introduces  a  new  element  into  the 
consideration  of  the  cases  of  principal  and  surety.  In  the  absence 
of  authority  we  can  determine  the  question  only  upon  principle. 
It  must  depend  upon  what  are  the  relative  obligations  of  the  cred- 
itor, the  assignee,  and  the  surety,  arising  out  of  the  relation  which 
subsists  between  them. 

The  creditor  is,  no  doubt,  under  the  obligation  of  preserving  the 
securities,  which  he  takes  from  the  principal  debtor,  for  (as  observed 
by  the  Vice-Chancellor)  the  surety  may  entitle  himself  to  the  bene- 
fit of  those  securities,  and  if  any  of  them  be  lost  by  the  act  or 
default  of  the  creditor,  the  surety  may  be  wholly  or  partially  dis- 
charged,^ but  the  creditor  enters  into  no  contract  with  the  surety 
not  to  assign  the  debt  or  the  securities.  Tlie  law  gives  him  the 
right  to  assign  them ;  and  if  he  does  so  assign  them,  the  obliga- 
tion which  attached  upon  the  creditor  attaches  upon  the  assignee. 
The  position  of  the  surety  is  in  no  respect  altered.  The  assignee, 
on  the  other  hand,  acquires  by  the  assignment  all  the  rights  of  the 
assignor,  and  it  is  difficult,  I  think,  to  see  how  the  surety  can  be 
in  a  better  position  against  the  assignee  than  he  was  in  against  the 
assignor. 

The  surety,  it  is  said,  has  the  right  to  know  who  is  the 
*  280  *  assignee ;  but,  admitting  this  right,  the  question  still 
remains,  is  the  right  of  the  assignee  against  the  surety 
destroyed  because  the  fact  of  the  assignment  has  not  been  commu- 
nicated to  him  ?  On  whom  does  the  law  cast  the  onus  of  finding 
the  creditor  ?     Generally  speaking,  as  I  conceive,  upon  the  debtor ; 

>  See  Chitty  Contr.  (10th  Am.  ed.)  5SS;  Law  v.  East  India  Co.,  4  Yes. 
824 ;  Capel  v,  Butler,  2  S.  &  S.  457.  A  creditor  who  has  his  debt  secured  by  a 
surety,  and  has  also  property  pledged  to  him  by  the  principal  debtor  as  security, 
is  bound  to  keep  the  property  fpr  the  benefit  of  the  surety  as  well  as  of  himself; 
and  if  he  surrender  the  property  without  the  knowledge  and  consent  of  the 
surety,  he  loses  his  claim  against  the  surety  to  the  extent  of  the  property  given 
up.  Baker  o.  Briggs,  8  Pick.  122;  Bank  of  Manchester  v.  Bartlett,  13  Yt. 
815 ;  Lichtenthaler  o.  Thompson,  13  Serg.  &  R.  157 ;  N.  Hamp.  Savings  Bank 
V,  Colcord,  15  N.  H.  119;  Watriss  v.  Pierce,  32  N.  H.  560.  573;  La  Farge  v. 
Hester,  11  Barb.  (N.  Y.)  159;  Taylor  v,  Morrison,  26  Ala.  728;  Neimcewiez 
0.  Gahn,  3  Paige,  614;  Smith  v.  Tunno,  1  M'Cord  Ch.  443.  The  fact  that 
other  security,  as  good  or  better  than  that  surrendered,  was  substituted  for  it, 
will  not  preclude  the  surety  from  availing  himself  of  the  discharge.  N.  Hamp. 
Savings  Bank  r.  Colcord,  15  N.  H.  116. 

[216] 


WHEATLET  V.  BA8T0W.  *  280 

but,  apart  from  this  consideration,  the  surety,  if  he  has  no  notice 
of  the  assignment,  may  pay  the  creditor,  and  the  payment,  as  I 
apprehend,  will  be  perfectly  good  against  the  assignee ;  ^  and  if, 
upon  the  payment  being  made  or  tendered,  the  creditor  be  required 
to  deliver,  and  does  not  deliver  any  securities  held  by  him,  the 
surety  would,  no  doubt,  be  entitled  to  relief  in  this  Court,  and  to 
stay  any  proceedings  by  the  creditor.  It  is  to  be  remembered  in 
these  cases,  that  a  surety  though  a  favoured  debtor  is  still  a  debtor, 
and  that  he  may  at  any  time  relieve  himself  by  paying  the  debt ; 
and  further,  that  if  notice  to  the  surety  of  the  assignment  of  the 
debt  be  held  to  be  necessary,  serious  impediments  to  assignments 
by  creditors  may  in  many  cases  be  created. 

Upon  these  grounds  I  feel  compelled,  in  the  absence  of  author- 
ity, rfispectfuUy  to  dissent  from  the  opinion  which  the  Vice-Chan- 
eellor  has  expressed,  and  to  hold  that  the  plaintiff's  fund  has  not 
been  discharged  upon  the  grounds  on  which  the  Vice-Chancellor 
has  relied. 

Upon  the  rest  of  the  case  I  have  but  little  to  say,  for  I  agree  in 
opinion  with  the  Vice-Chancellor  that  no  decree  in  favour  of  the 
plaintiff  can  be  made  upon  the  case  stated  by  the  bill.  There  is 
no  sufficient  evidence  to  support  that  case. 

The  case  as  it  really  stands  upon  the  evidence  is  this:  The 
plaintiff  and  her  brother  being  entitled  to  shares  of  a  fund  in 
Court,  subject  to  the  life-interest  of  their  mother,  assigned 
their  shares  of  the  fund  for  securing  *  lOOOZ.  advanced  by  *  281 
Bastow  to  the  brother,  the  plaintiff  joining  as  surety  merely, 
and  being  so  described  in  the  assignment.  A  stop  order  was 
obtained  by  Mr.  Bastow.  He  afterwards  assigned  the  10002.  and 
the  securities  for  it  to  the  trustees  of  his  marriage  settlement. 
The  trustees  rested  upon  the  stop  order  obtained  by  Bastow,  and 
did  not  themselves  put  a  stop  upon  the  fund. 

After  the  assignment  to  the  trustees,  the  brother's  share  of  the 
fund  was  got  out  of  Court  upon  a  petition  presented  in  the  name 
of  the  brother  and  the  mother,  representing  that  500/.  had  been 
paid  by  the  brother  to  Mr.  Bastow ;  and  Mr.  Collins,  the  solicitor 
by  whom  the  petition  was  presented,  without  the  authority  and 
without  the  knowledge  of  Mr.  Bastow,  of  the  plaintiff's  husband 
or  probably  of  the  plaintiff  herself  (although  this  is  not  material 

'  See  ante,  275,  and  note  (1)  and  cases  cited. 
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as  she  was  then  married),  appeared  for  them  upon  the  petition 
and  consented  to  it,  or  did  not  oppose  it. 

In  this  state  of  circumstances  the  plaintiff's  case  was  rested*  in 
argument  upon  two  points:  first,  that  the  plaintiff's  share  of  the 
funds  was  not  intended  to  be,  and  was  not  liable  for  any  deficiency 
arising  from  an  improper  disposition  of  the  funds  under  the  order 
of  the  Court ;  that  the  plaintiff  was  not,  as  it  was  said,  a  guar- 
antee for  the  Court  of  Chancery ;  —  and  secondly,  that  the  de- 
fendant Bastow,  and  the  trustees  of  his  settlement,  claiming  under 
him,  were  bound  by  the  statement  made  by  Collins  in  the  petition 
presented  to  the  Court,  that  500Z.  had  been  paid  to  Bastow,  and 
by  the  other  acts  of  Collins  ;  and  the  case  of  the  Dvke  of  Beau- 
fort V.  Neeld  was  cited  upon  this  latter  point. 

But  with  respect  to  th^  first  point,  I  think  that  the  plain- 
tiff's share  of  these  funds  was  a  security  generally 
*  282  *  for  the  moneys  advanced  by  Bastow,  and  must  be  answer- 
able for  the  deficiency  of  those  moneys,  from  whatever 
cause  other  than  the  act  or  default  of  Bastow,  or  of  those  claim- 
ing under  him,  that  deficiency  may  have  arisen  ;  and,  as  to  the 
second  point,  I  think  that,  as  the  case  stands  upon  the  evidence,  it 
is  clear  that  Collins  had  no  authority  either  for  the  statements 
which  he  made  in  the  petition  or  for  the  acts  which  he  did,  and 
that  neitlier  Bastow  nor  those  claiming  under  him  can  be  boimd 
by  those  statements  or  acts.  In  the  case  referred  to,  the  agent 
was  a  general  agent  for  the  purpose  of  dealing  with  the  property 
in  question  ;  the  solicitor  in  this  case  does  not  appear  to  me  ever 
to  have  stood  in  that  situation. 

If  the  plaintiff  desires  it,  there  may  be  an  account  of  what  has 
been  received  by  Bastow  or  the  trustees  in  respect  of  the  lOOOL 
and  interest,  and  of  what  remains  due  in  respect  thereof  and  a 
decree  for  re-transfer  on  payment  of  what  is  due,  but  the  rest  of 
the  bill  must  be  dismissed,  and  if  the  plaintiff  does  not  take  the 
account  the  whole  bill  must  be  dismissed.  In  either  case  the 
plaintiff  must  pay  the  costs. 
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1855.    June  9,  12.    Before  the  Lords  Justices. 

A  testator  had  a  daughter  who,  at  the  date  of  his  will,  was  a  widow,  having  been 
twice  married.  By  his  will,  dated  after  the  Wills  Act  came  into  operation, 
he  gave  a  sum  of  stock  upon  trust  to  pay  the  income  to  her  for  her  life  or 
until  her  marriage,  and  afler  her  decease  or  her  marriage,  which  should  first 
happen,  upon  trust  for  her  children  hy  both  her  late  husbands.  Afler  the 
date  of  the  will  the  daughter  married  a  third  time,  with  the  knowledge  and 
approbation  of  the  testator,  who  however  died  without  republishing  his  will : 
Edd^  that  the  daughter  took  no  interest  under  it.' 

The  provision  in  the  Wills  Act,  that  the  will  is  to  be  construed  as  if  made  imme- 
diately before  the  testator^s  death  relates  only  to  the  property  comprised  in 
the  will. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Wood, 
upon  a  special  case  submitted  to  the  Court,  in  order  to  determine 
the  construction  of  the  will  of  Samuel  Bullock,  dated  the  1st  of 
July,  1852,  whereby,  after  directing  all  his  estate  to  be  converted 
into  money,  he  gave  1200/.  to  trustees  upon  trusts  expressed  as 
follows :  — 

"  Upon  trust  to  pay  the  income  thereof  to  my  daughter  Mary 
Ann  for  her  life,  or  until  her  marriage,  and  after  her  decease  or 
marriage,  which  shall  first  happen,  upon  trust  as  to  the  sum  of 
900Z.,  part  of  the  said  sum  of  1200/.,  for  William  Bennett  and 
Sarah  Ann  Maria  Bennett,  children  of  my  said  daughter  Mary 
Ann  by  her  late  husband  William  Bennett,  in  equal  shares,  and  as 
to  the  sum  of  300/.,  further  part  of  the  said  sum  of  1200/.,  to  pay 
and  divide  the  same  equally  between  Ann  Bullock,  Mary  Smith, 
and  Susannah  Wilce,  children  of  the  said  Mary  Ann  Bennett  by 
her  former  husband  Thomas  Wilce." 

At  the  time  of  the  date  and  execution  of  the  testator's  will,  his 
daughter  Mary  Ann  was  a  widow,  having,  as  was  mentioned  in 
the  will,  been  twice  married,  first  to  Mr.  Wilce  and  next  to  Mr. 
Bennett.  After  the  date  of  the  will,  on  the  21st  o/  February, 
1853,  in  the  lifetime  of  the  testator,  she  married  the  defendant 
Joseph  Morris. 

>  See  2  Jarman  Wills  (3d  £ng.  ed.),  46. 
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*  284        ♦  Tlie  testator  died  on  the  11th  of  March,  1853,  without 

having  republished  his  wijll  after  the  solemnization  of  his 
daughter's  third  marriage. 

These  facts  were  stated  in  a  special  case,  in  which  the  trustees 
were  named  as  plaintiffs,  and  the  children  of  the  testator's  daughter 
Mary  Ann  by  her  first  and  second  husband,  as  well  as  Mary  Ann 
herself,  and  her  third  husband,  as  defendants. 

The  questions  for  the  opinion  of  the  Court  were :  first,  what 
interest  the  defendants,  the  children,  took  under  the  will  of  the 
testator  in  the  1200/.  bequeathed  by  him  in  trust ;  and  secondly, 
whether  the  defendant  Mary  Ann  Morris  took  any,  and  if  any, 
what  interest  under  the  will  in  the  same  sum  of  1200/. 

The  case  was  argued  before  the  Vice-Chancellor,  and  adjudged 
by  his  Honor  upon  the  assumption  that  the  testator's  daughter 
married  the  defendant  Morris  with  the  knowledge  of  the  testator. 

The  Vice-Chancellor  held  that  the .  daughter  continued  entitled 
to  the  income  of  the  fund,  notwithstanding  her  third  marriage. 
The  case  is  reported  below  in  the  1st  volume  of  Messrs.  Kay  and 
Johnson's  Reports,  (a) 

From  this  decision  the  children  appealed. 

Mr,  Bolt  and  Mr.  Faber,  in  support  of  the  appeal,  referred 
to  Willing  v.  .  Baine^  (6)  Humphreys  v.  Howes ^  (c)  Rishton  v. 
Cobb,  (d)  and  West  v.  Kerr,  (e) 

Mr.    W.   M.  James  and  Mr.    G.  M.    GKffard,  for  the 

♦  285    *  defendants  Morris  and  his  wife,  referred  to  Crommelin  v. 

Crommelin,  (^)  Wheeler  v.  Warner.  (K) 

Judgment  reserved. 

June  12. 

The  Lord  Justice  Turner,  after  stating  the  will  and  the  facts, 
said:  We  so  generally  agree  with  the  Vice-Chancellor,  that,  al- 
though I  felt  during  the  argument  a  strong  impression  adverse  to 
the  judgment,  I  desired  further  to  consider  before  venturing  to 
differ  from  it.     Having  now  further  considered  the  question,  I 

(a)  Page  816.  (e)   6  Ir.  Jur.  141. 

(6)  3  P.  W.  113.  ig)  3  Ves.  227. 

(c)  1  Russ.  &  M.  639.  Qi)  1  S.  &  S.  304. 

(d)  5  Myl.  &  Or.  146. 
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feel  myself  compelled  to  dissent  from  the  Vice-Chancellor's  de- 
cision. 

Questions  of  this  nature  must  depend  upon  the  language  and 
context  of  the  instrument,  and  the  point  to  be  ascertained  here  is, 
whether  the  testator  is  referring  to  the  state  of  circumstances  as 
they  existed  at  the  date  of  the  will,  or  as  thej  might  exist  at  the 
time  of  his  death. 

I  state  advisedly  that,  in  my  judgment,  this  is  the  point,  not- 
withstanding the  late  Wills  Act,  which,  by  its  24th  section,  enacts, 
that  every  will  shall  be  construed  with  reference  to  the  real  and 
personal  estate  comprised  in  it,  as  if  it  had  been  executed  immedi- 
ately before  the  death  of  the  testator,  unless  a  contrary  intention 
shall  appear  by  the  will.  It  is  "  with  reference  to  the  real  and 
personal  estate  comprised  in  it "  that  the  will  is  to  speak,  as  if 
executed  immediately  before  the  death  of  the  testator.  I 
understand  this  to  mean,  not  with  reference  *  to  the  objects  •  286 
of  the  testator's  bounty,  who  are  to  take  the  real  and  per- 
sonal estate,  but  with  reference  to  the  real  and  personal  estate, 
which  is  to  be  taken  by  those  objects.  Had  it  been  intended  other- 
wise, the  words  with  reference  to  the  real  and  personal  estate  would 
hardly,  if  at  all,  have  been  required  to  be  inserted. 

The  statute,  therefore,  does  not  in  my  opinion  affect  the  case, 
and  we  must  consider  the  question  on  the  language  and  context 
of  the  will.  Now,  according  to  the  dispositions  of  the  will,  the 
trustees  are  to  pay  the  income  to  the  daughter  during  her  life,  or 
until  her  marriage.  It  was  present  therefore  to  the  testator's 
mind  when  he  made  his  will,  that  she  was  not  at  that  time  mar- 
ried, and  he  has  made  this  more  clear  by  ulterior  dispositions,  by 
which  he  has  given  the  fund  after  her  decease  or  marriage  to  the 
children  of  her  first  and  second  husband.  Are  we  then  to  under- 
stand a  testator,  who  thus  speaks  of  his  legatee  as  not  being  mar- 
ried, to  refer,  when  he  speaks  of  her  future  marriage,  not  to  her 
next  marriage,  if  it  should  take  place  in  his  lifetime,  but  to  any 
future  and  subsequent  marriage  which  may  take  place  after  his 
decease  ?  I  think  not,  but  that  we  must  apply  the  words  which 
the  testator  uses  to  what  his  will  shows  to  have  been  passing  in 
his  mind  at  the  time.  He  demonstrates  that  he  was  referring  to 
the  circumstances  as  they  then  stood,  and  we  must  apply  his  words 
to  those  circumstances. 
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The  Vice-Chancellor  seems  to  have  placed  some  reliance  on 
the  circumstance  of  testator  having  approved  the  marriage.  But 
this  circumstance  does  not  seem  to  me  to  be  material.  He  might 
approve  the  marriage,  and  still  intend  the  dispositions  of  the  will 
to  take  effect.  It  seems  probable  indeed  that  this  was  his  inten- 
tion, for  the  dispositions  over  are  in  favour  of  children  of 
*  287  the  *  former  marriages,  for  whom  the  daughter  might  be 
disabled  from  providing  by  the  third  marriage.  With  re- 
spect to  what  might  have  been  the  effect  of  the  disposition  if  the 
testator  had  republished  his  will  after  the  marriage,  it  is  unneces- 
sary to  give  any  opinion,  and  I  give  none;  but  the  absence  of 
republication  certainly  does  not  aid  this  lady's  case. 

Some  authorities  were  referred  to  on  the  part  of  this  lady  in  the 
course  of  argument ;  but  they  were  cases  in  which  the  provisions 
of  the  will  applied  to  marriages  with  the  consent  of  trustees  ap- 
pointed by  the  testator's  will,  and,  the  marriages  afterwards  having 
taken  place  in  the  lifetime  of  the  testator,  the  legatees  were  held 
to  be  entitled.  Those  cases  do  not  seem  to  me  to  touch  the  present. 
The  plain  intention  in  such  cases  is  to  provide  for  the  event  not 
of  any  marriage,  but  of  an  improvident  marriage  ;  and  the  consent 
of  the  testator  proves  that  he  did  not  consider  the  marriage  to  be 
improvident.  But  here  the  provision  in  the  will  applies  to  any 
marriage,  whether  provident  or  improvident.  So  far  as  they  go, 
however,  these  cases  seem  to  be  rather  against  than  in  favour  of 
the  lady,  for  I  can  find  no  trace  in  them  of  its  ever  having  been 
supposed  that  the  legatees  could  take  if  the  marriage  was  without 
the  testator's  consent,  and  yet  they  would  be  so  entitled  if  the  will 
was  to  be  construed  as  referring  only  to  marriages  after  the  death 
of  the  testator.  The  answer  to  the  case  will  be  altered  as  I  have 
mentioned. 

The  Lord  Justice  Kniqht  Bruce  concurred. 
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1855.    Maj  26.    Jane  12.    Before  the  Lords  Justices. 

A  mortgagor  instructed  his  Boliciton ,  to  whom  he  was  indebted  in  a  bill  of  costs, 
to  prepare  a  reconveyance  of  the  mortgaged  property.  They  did  so,  and 
sent  the  engrossment  to  the  mortgagees^  solicitors,  with  an  intimation  that 
they  had  a  lien  on  it,  and  a  request  that  the  mortgagees^  solicitors  would  hold 
it  on  account  of  the  mortgagor's  solicitors.  The  engrossment  was  executed 
by  the  mortgagees.  The  mortgage-money  was  not  paid,  but  the  mortgagor 
sold  the  property  to  purchasers  who  agreed  to  pay  it :  Sdd,  that  the  mort- 
gagor's solicitors  had  a  lien  on  the  engrossment,'  and  that  such  lien  was  not 
prejudiced  by  their  having  parted  with  the  engrossment  under  the  above 
circumstances,  nor  by  the  execution  of  it  as  a  deed,  nor  by  a  promissory  note 
delivered  to  the  solicitors  not  covering  their  whole  demand,*  and  that  the 
purchaser  had  been  properly  restrained  by  injunction  from  proceeding  at  law 
to  recover  the  deed.' 

This  was  one  of  the  first  petitions  of  appeal  from  the  Court  of 
Chancery  of  the  Duchy  of  Lancaster  under  the  recent  Act  17  & 
18  Vict.  c.  82.  It  was  addressed  to  "  The  Right  Honourable  the 
Chancellor  of  the  Duchy  and  County  of  Lancaster  and  their  Lord- 
ships the  Lords  Justices  of  the  Court  of  Appeal  in  Chancery." 

The  bill  was  filed  in  the  Duchy  Court  of  Lancaster  by  Messrs. 
Watson  and  Webster,  solicitors,  at  Liverpool,  against  Messrs. 
Lyon  and  Ryder,  mortgagees  of  an  estate  called  the  Clifton  estate, 
belonging  to  a  gentleman  of  the  name  of  Sharp,  and  against  John 
Walker  and  William  Walker,  purchasers  of  a  villa  called  Laurel 
Villa,  built  upon  the  Clifton  estate,  for  the  delivery  to  the  plain- 
tiflFs,  Watson  and  Webster,  of  a  deed  of  reconveyance  of  Laurel 
Villa  to  Sharp,  which  was  executed  by  Lyon  and  Ryder,  and  re- 
maining in  the  hands  of  Messrs.  North  &  Orred,  their  solicitors ; 
and  for  an  injunction  to  restrain  the  delivery  of  the  deed  to  the 
defendants,  the  Walkers,  without  the  consent  of  the  plaintiffs ;  and 
also  to  restrain  the  •  defendants,  the  Walkers,  from  proceeding  at 
law  against  Lyon  and  Ryder  for  the  recovery  of  the  deed. 

>  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1848. 
•  See  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  1845. 
»  Kerr  Inj.  196. 
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The   circumstances  which   gave  rise  to  the   suit   are 

*  289    *  shortly  these :  Sharp  became  purchaser  of  the  Clifton  es- 

tate. He  mortgaged  it  to  Lyon  and  Ryder,  and  afterwards 
built  Laurel  Villa  upon  it.  It  was  afterwards  agreed  between  Lyon 
and  Ryder  and  Sharp,  that  Lyon  and  Ryder  should  release  from 
the  mortgage  the  portion  of  the  mortgaged  estate  which  consisted 
of  Laurel  Villa,  and  should  reconvey  that  portion  to  Sharp  upon 
payment  of  398/.,  part  of  the  money  due  upon  the  mortgage. 

The  plaintiflFs  Watson  and  Webster  were  then  and  had  for  some 
time  previously  been  the  solicitors  of  Sharp,  who  was  largely  in- 
debted to  them  for  costs.  They  prepared  the  reconveyance  of 
Laurel  Villa,  and  paid  for  the  stamps  upon  it.  On  the  3d  Septem- 
ber, 1851,  they  forwarded  it  (with  another  reconveyance  of  another 
part  of  the  estate,  as  to  which  no  question  arose)  to  Messrs.  North 
&  Orred,  the  solicitors  of  Messrs.  Lyon  and  Ryder,  accompanied 
by  the  following  letter :  — 

"  September  3d,  1851. 
"  Lyon  to  Sharp. 

"  Dear  Sir,  —  The  drafts  were  made  in  strict  conformity  with 
the  opinion  of  Mr.  Crooke,  which  I  sent  you ;  I,  therefore,  had 
them  engrossed,  and  now  send  them  for  execution  by  the  mortga- 
gees. As  Watson  and  Webster  have  a  lien  on  the  deeds,  and  I 
also  have  a  lien  on  them  individually,  you  will  be  good  enough  to 
hold  them  on  our  account. 

"  I  am  truly  yours, 
"  Messrs.  North  &  Orred,  Jas.  Otley  Watson. 

"  Solicitors." 

Lyon  and  Ryder  thereupon  executed  the  deed  of  reconveyance, 
and  the  deed  afterwards  either  remained  in  the  hands  of  North  & 
Orred,  or  was  put  into  the  hands  of  Messrs.  Crook,  other  agents 
of  Lyon  and  Ryder. 

Sharp  subsequently,  on  the  21st  of  November,  1851, 

*  290    *  agreed  to  sell  Laurel  Villa  to  the  defendants,  the  Walkers, 

and  by  the  terms  of  this  agreement  the  Walkers  were  to 
pay  Lyon  and  Ryder  the  398/.  The  defendants,  the  Walkers, 
accordingly  offered  to  pay  Lyon  and  Ryder  the  398/.  upon  having 
the  deed  of  reconveyance  delivered  to  them  ;  but,  in  consequence 
of  the  plaintiffs'  claim,  the  deed  was  not  delivered,  and  the  money 
was  not  paid. 
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In  December,  1851,  Sharp  came  to  a  settlement  of  account  with 
the  plaintiffs,  in  respect  of  what  was  due  from  him  to  them  for 
costs  down  to  the  1st  of  September,  1851,  and  he  gave  the  plain- 
tiffs his  promissory  note  for  the  balance  which  was  due  from  him 
on  the  settlement  of  that  account ;  but  in  the  month  of  March, 
1852,  he  became  bankrupt,  without  having  paid  the  amount  due 
upon  the  note. 

An  attempt  was  made,  after  the  bankruptcy,  to  bring  the  matter 
to  a  settlement,  the  defendants  the  Walkers  offering  to  pay  the 
costs  of  preparing  the  reconveyance,  and  what  had  been  paid  for 
the  stamps  upon  it,  but  this  offer  was  declined  ;  and,  ultimately,  by  a 
deed  dated  the  12th  of  June,  1854,  Sharp  and  his  assignees  con- 
veyed the  villa  to  the  defendants  the  Walkers,  who  immediately 
gave  notice  of  the  conveyance  to  Messrs.  North  &  Orred,  and  de- 
manded from  them  the  deed  of  reconveyance,  and  in  consequence 
of  this  notice  and  demand  the  bill  was  filed  in  the  present  suit, 
stating,  among  other  things,  to  the  above  effect,  and  also  stating 
that  shortly  after  the  forwarding  of  the  engrossments  of  the  re- 
conveyances by  Messrs.  Watson  and  Webster  to  Messrs.  North  & 
Orred,  the  plaintiff  6.  Webster  had  an  interview  with  Mr.  Orred 
of  the  firm  of  North  &  Orred,  as  such  solicitors  of  the  defendants 
John  Lyon  and  James  Ryder  as  aforesaid,  and  that  Mr.  Orred 
then  promised  the  plaintiff  G.  Webster  that  their  (viz. 
Messrs.  *  North  &  Orred's)  clients  would  not  part  with  the  *  291 
reconveyances  exoept  in  accordance  with  the  letter  of  the  3d 
of  September,  1851.  The  bill  charged  that  no  money  or  other 
valuable  consideration  was  paid  or  given  by  the  defendants  John 
Walker  and  William  Walker  for  the  conveyance  to  them,  or  for 
the  agreement  upon  which  it  was  founded,  at  or  subsequently  to 
the  several  times  of  the  execution  thereof  respectively,  and  that, 
in  fact,  the  only  consideration  for  such  conveyance  and  agreement 
respectively  was  some  antecedent  debt,  alleged  to  have  been  owing 
by  William  Sharp  to  the  defendants  John  Walker  and  William 
Walker  at  the  date  of  the  agreement ;  and  the  bill  also  charged, 
that  before  and  at  the  date  of  the  conveyance  and  agreement  re- 
spectively, the  defendants  John  Walker  and  William  Walker  had 
actual  or  constructive  notice  of  the  fact  that  the  reconveyance  of 
the  6th  of  September,  1851,  was  in  the  possession  of  the  defendants 
John  Lyon  and  James  Ryder,  or  of  their  solicitors  Messrs.  North 
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A  Orred,  and  of  the  circumstances  under  which  they  held  posses- 
sion thereof,  and  of  the  lien  thereon  to  which  the  plaintiffs  were 
entitled  as  aforesaid ;  and  that  if  at  the  date  of  the  convejance  to 
the  Walkers  they  had  not  actual  notice  of  the  existence  of  the 
plaintiff's  lien,  at  all  events  they  might  and  would  have  had  such 
notice  if  they  had  made  the  inquiries  which  they  ought  to  have 
made.  The  prayer  was  that  the  defendants  John  Lyon  and  James 
Ryder  might  be  decreed  to  deliver  up  to  the  plaintiffs  the  recon- 
veyance of  the  6th  of  September,  1861,  then  in  the  possession  of 
the  defendants  or  of  their  solicitors,  the  plaintiffs  submitting,  upon 
the  delivery  up  thereof  to  them  as  aforesaid,  to  pay  to  the  defend- 
ants John  Lyon  and  James  Ryder  the  unpaid  consideration  of 
898/.,  with  such  interest  thereon  as  the  Court  might  direct ;  and 
that  the  defendants  John  Lyon  and  James  Ryder  might  be 
*  292  restrained  from  delivering  up  the  reconveyance  *  of  the  6th 
of  September,  1851,  to  the  defendants  John  Walker  and 
William  Walker  without  the  previous  consent  of  the  plaintiffs. 

The  defendants  the  Walkers,  by  their  answers,  set  forth  the 
agreement  between  them  and  Sharp  for  the  purchase  dated  the 
21st  of  November,  1851,  by  which  they  agreed  to  become  purchas- 
ers of  the  land  and  villa,  and  to  pay  what  was  due 'in  respect  of 
the  398{. ;  and  that  it  was  provided  by  the  agreement  that  the 
Walkers  were  to  have  the  option  of  paying  for  the  land  and  taking 
up  the  conveyance  at  any  time. 

Among  the  affidavits  filed  on  behalf  of  the  defendants  the  Walk- 
ers was  one  of  Mr.  Sharp,  stating  that  the  plaintiffs  had  never 
requested  him  to  give  them  any  lien  on  the  deed  of  reconveyance 
of  Laurel  Villa,  and  that  he  never  agreed  to  give  them  any  lien 
thereon,  and  he  never  heard  of  their  claiming  any  lien  thereon,  or 
of  the  letter  of  the  3d  of  September,  until  some  time  after  the 
6th  of  January,  18o2.  That  in  the  month  of  December,  1851,  he 
had  a  settlement  of  the  accounts  with  the  plaintiffs,  and  gave 
them  a  promissory  note  for  the  balance  due  to  them,  and  he  did 
not  believe  any  mention  was  then  made  of  any  lien  on  the  deed 
relating  to  Laurel  Villa.  That  he  always  believed  that  the 
deed  of  reconveyance  would  be  handed  over  to  him  on  payment 
of  the  398Z.  ^ 

The  plaintiff  Mr.  Watson,  however,  stated  by  his  affidavit  that 
he  verily  believed,  that  on  the  24th  of  December  Mr.  Sharp  was 
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perfectly  aware  of  the  lien  which  the  plaintiffs  claimed,  inasmuch 
as  he  had,  previously  to  the  24th  of  December,  as  the  deponent 
verily  believed,  endeavoured  to  get  possession  of  the  deed 
in  question,  *  which  Mr.  Orred  refused  to  deliver  up,  on   *  298 
acoount  of  the  letter  of  the  3d  of  September, 

The  case  was  heard  before  the  Vice-Chancellor  of  the  Duchy, 
on  a  motion  for  a  decree,  on  the  2d  of  February,  1855. 

The  order  under  appeal  was  then  made,  which  directed  that  the 
district  registrar  should  tax  the  defendants  John  Lyon  and  James 
Ryder  their  costs  of  this  suit,  and  then  proceeded  as  follows: 
*^  And  the  plaintiffs  paying  to  the  defendants  John  Lyon  and 
James  Ryder,  on  or  before  the  2d  of  August  next,  the  sum  of 
398/!.,  with  interest  thereon  after  the  rate  of  4i.  per  cent  per 
annum,  to  be  computed  from  the  6th  of  September,  1851,  up  to 
the  day  of  the  payment  thereof;  and  the  costs  as  taxed,  the 
amount  of  such  principal,  interest,  and  costs,  to  be  verified  by 
affidavit ;  it  is  ordered  that  the  defendants  John  Lyon  and  James 
Ryder  do  deliver  up  to  the  plaintiffs,  or  as  they  shall  direct,  the 
indenturt  of  reconveyance  of  the  6th  of  September,  1851,  in  the 
pleadings  mentioned:  and  it  is  ordered,  that  ah  injunction  be 
awarded  and  issued  to  restrain  the  defendants  John  Walker  and 
William  Walker  from  commencing  or  prosecuting  any  action  at 
law  against  the  defendants  John  Lyon  and  James  Ryder,  or  their 
solicitors,  to  obtain  the  possession  or  delivery  up  of  the  said  in- 
denture ;  but  in  default  of  the  plaintiffs  paying  to  the  defendants 
John  Lyon  and  James  Ryder  such  principal,  interest,  and  costs, 
on  or  before  the  2d  of  August  next,  it  is  ordered  that  the  plain- 
tiffs' bill  be  dismissed  out  of  this  Court,  with  costs,  to  be  taxed  by 
the  district  registrar,  and  to  be  paid  by  the  plaintiffs ;  and  any  of 
the  parties  are  to  be  at  liberty  to  apply  to  this  Court,  as  there 
shall  be  occasion." 

The  defendants  the  Walkers  appealed  from  this  decree, 
*  and,  by  their  petition  of  appeal,  submitted  that  the  bill   *  294 
ought  to  have  been  dismissed  with  costs. 

Mr.  lAtde  and  Mr.  U.  R.  Turner  appeared  for  the  plaintiffs. 

Mr.  Qiffard  and  Mr.  Druce,  for  the  appellants. — The  nature 
of  the  arguments  appears  sufficiently  from  the  judgments. 
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The  following  authorities  were  referred  to :  Man  v.  Shiffner^  (a) 

M*Comhie  v.  Davie8^(by   Hx  parte  Itoheri9y(jc)  Cowdl  v.  Simp- 

soHj  (d)  Batch  v.  SymcBj  (e)  Stevenson  v.  Blakelocky  (^)  Jacobs  v. 

'  Latour^Qi)  Ramsbottom  v.    TFaZK«,  (i)  Smith  v.    Chichester^  (h) 

Blunden  v.  JDesarty  (Z)  C7ar&  v.  QHbert,  (ni)  Pelly  v.  W^^Aen.  (n) 

Judgment  reserved. 

June  12. 

The  Lobd  Justice  Knight  Bbuce.  —  I  think  it  unnecessary  in 
this  case  to  give  an  opinion,  whether  the  plaintiffs,  as  between 
themselves  and  Messrs.  Lyon  and  Ryder,  or  whether  Messrs. 
Lyon  and  Ryder  had  or  have  reason  to  be  dissatisfied  with  the 
decree  under  appeal,  for  we  may  fairly  and  properly  assume  that 
the  plaintiffs,  as  between  themselves  and  Messrs.  Lyon  and  Ryder, 
and  Messrs.  Lyon  and  Ryder,  are  satisfied  with  it.    The  only 

question  in  controversy  is  whether,  as  between  the  plain- 
*  295   tiffs  and  the  appellants,  *  the  decree  is  correct.    And  in 

this  point  of  view,  considering  the  words  "  on  our  account " 
contained  in  the  letter  of  the  8d  of  September,  1851,  and  the 
circumstances  and  manner  in  which  the  parchment  in  dispute 
(now  a  deed)  was  transmitted  by  the  plaintiffs  to  the  solicitors  of 
Messrs.  Lyon  and  Ryder,  I  think  that  if,  upon  the  supposition 
that  the  parchment  had  not  left  the  hands,  but  had  remained  in 
the  actual  possession  of  the  plaintiffs,  they  (the  plaintiffs)  would 
now  have  had  a  lien  upon  it  rightfully  and  availably  against  the 
appellants,  they  (the  appellants)  cannot  be  heard  to  say  that  it 
ought  not  now  to  be  redelivered  by  Messrs.  Lyon  and  Ryder  in  its 
actual  state  to  the  plaintiffs. 

The  point  then  to  be  determined  is,  whether  a  debt  is  due  to  the 
plaintiffs  for  which,  if  they  had  not  parted  with  the  actual  posses- 
sion of  the  deed,  they  would,  as  between  themselves  and  the 
appellants,  have  had  a  lien  upon  it,  and  a  right  therefore  to  retain 

(a)  2  East,  528.  (e)  T.  &  B.  87. 

(6)  7  East,  6.  {g)  1  M.  &  S.  635. 

(c)  2  Mac.  &  Gor.  192.  Qi)  5  Bing.  ISO. 

Id)  16  Vcs.  275. 

(i)  Coote  on  Mort.,  App.  576 ;  5  Law  J.,  N.  S.,  Ch.  92. 

(k)  2  Dr.  &  War.  398.  (m)  2  Bing.  N.  C.  843. 

(0  i5.  405. 

(n)  7  Hare,  351 ;  1  De  G.,  M.  &  G.  16. 
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it  until  payment  or  tender  of  the  debt.  And  upon  the  facts  and 
the  law  applicable  to  them,  this  point  must,  I  think,  be  decided  in 
the  plaintiffs'  favour. 

The  amount  of  the  debt,  the  extent  of  the  lien,  we  have  not  to 
determine,  that  is  not  the  office  of  the  present  suit,  at  least  with- 
out the  consent  of  the  appellants,  which  consent  has  not  been 
given.  It  may  be,  however,  and  probably  is,  true  that,  for  any 
debt  incurred  after  the  contract  of  sale  to  the  appellants  of 
November,  1851,  under  which  they  claim,  there  could  not  have 
been  nor  can  be  any  lien  available  against  them.  It  may  be  also 
that  the  promissory  note  for  619Z.  17a.  IQd,  given  in  December, 
1851,  diminished  to  a  certain  extent  the  plaintiffs'  right  of  lien. 
Each  of  these  points,  without  deciding  either  of  them,  I  assume  to 
be  properly  determinable  in  the  appellants'  favour ;  but  the 
assumption  still,  in  my  judgment,  as  I  *  have  said,  leaves  *  296 
the  plaintiffs'  case  sufficient  to  support  their  bill. 

I  think  the  decree  substantially  right,  subject  only  to  these  two 
remarks :  first,  that  I  doubt  whether,  in  respect  of  costs,  it  might 
not  well  have  been  more  favourable  to  the  plaintiffs ;  and,  secondly, 
that  there  should  probably  be  an  addition  to  it,  which  perhaps  the 
Tice-Chancellor,  if  asked,  would  himself  have  made,  namely, 
that  it  should  be  declared  to  be  without  prejudice  to  any  legal  or 
equitable  question  between  the  plaintiffs  and  the  appellants  in  any 
other  suit.  It  may  be  said  that  this  will  enable  the  appellants  to 
re-open  with  the  plaintiffs  a  dispute  that  we  now  decide.  The 
particular  nature,  however,  of  a  solicitor's  lien,  and  the  particular 
shape  of  the  suit  and  case,  seem  to  me  to  render  this  course 
nevertheless  not  unjust  nor  inexpedient. 

The  Lord  Justice  Turner,  after  stating  the  facts  of  tlie  case, 
said :  The  first  objection  which  was  raised  to  the  decree  on  the 
part  of  the  appellants  was,  that  it  has  dealt  with  the  case  upon  the 
footing  of  the  plaintiffs  having  the  right  to  pay  off  the  398Z.,  and 
to  obtain  the  deed  in  question  by  means  of  such  payment,  a  right 
which  it  was  insisted  could  only  be  acquired  by  contract,  and 
does  not  belong  to  a  solicitor  by  virtue  of  his  lien,  the  lien  being 
merely  dormant.  This  objection,  however,  seems  to  me  to  rest 
upon  a  false  assumption.  It  assumes,  that  the  case  of  the  plain- 
tiffs is  wholly  founded  upon  the  lien,  which  they  claim,  but  this, 

I  view  tlie  case,  is  not  so.     Upon  the  facts  alleged  and  proved, 
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it  must,  I  think,  be  considered  as  established,  that  the  mortgagees 

agreed  to  hold  the  deed  upon  the  terms  contained  in  the  letter  of 

the  3d  of  September,  1851 ;  in  effect,  that  they  agreed  not 

*  297   to  part  with  the  deed  without  the  authority  of  the  *  plaintiffs, 

and  the  plaintiffs'  case  seems  to  me  to  rest  not  upon  the 
lien  only,  but  upon  the  lien  coupled  with  the  agreement. 

Assuming  then,  for  the  present,  that  the  lien  and  the  agreement 
can  subsist  together,  the  plaintiffs'  case  presents  a  wholly  different 
aspect.  There  is  an  equity  independent  of  the  lien  to  restrain  the 
mortgagees  from  parting  with  the  deed,  and  it  is  abundantly  clear 
upon  the  evidence,  that  the  defendants  the  Walkers,  the  appellants 
before  us,  had  notice  of  that  equity. 

The  injunction  prayed  by  the  bill  would,  therefore,  be  due,  but 
then  the  mortgagees,  having  executed  the  deed  and  thereby  passed 
the  estate  to  Sharp,  had,  as  I  conceive,  a  right  to  insist  against 
the  plaintiffs,  that  they  would  not  continue  to  hold  the  deed  with- 
out payment  of  the  8982.,  the  consideration  for  which  it  was  exe- 
cuted, and  to  require  the  plaintiffs  to  pay  them  that  amount,  and 
they  might  do  this,  as  I  apprehend,  either  in  Court  or  out  of  Court. 
The  decree  has,  I  think,  proceeded  upon  this  footing,  for,  althouj^ 
in  some  respects  it  partakes  of  the  character  of  a  redemption 
decree,  in  other  respects  it  differs  from  such  decrees.  There  is  no 
foreclosure  consequent  upon  the  redemption.  For  these  reasons 
I  think  that  the  objection  first  urged  against  the  decree  cannot  be 
maintained. 

But  then  it  was  argued,  on  the  part  of  the  appellants,  that  the ' 
agreement  to  which  I  have  referred,  and  the  lien,  could  not  subsist 
together ;  that  the  fact  of  the  plaintiffs  having  parted  with  the 
possession  of  the  deed  for  the  purpose  of  its  being  executed  by  the 
mortgagees,  of  itself  destroyed  the  lien,  and,  further,  that  the  char- 
acter of  the  document,  on  which  the  lien  originally  attached, 

*  298    was  altered  by  the  execution  of  it  by  the  *  mortgagees,  and 

that  the  lien  could  not  attach  upon  the  altered  document. 
Both  these  questions  depend,  as  it  seems  to  me,  upon  the  char- 
acter in  which  this  deed  was  held  by  the  mortgagees  and  their 
solicitors.  If  a  solicitor,  having  a  lien  upon  a  document,  places 
it  in  the  hands  of  an  agent  or  trustee,  it  cannot,  I  think,  be  said 
that  his  lien  is  defeated,  nor  can  any  change  in  the  character  of 
the  document,  as  I  think,  destroy  the  lien,  if  the  agent  or  trustee 
has  agreed  to  hold  the  altered  document  subject  to  the  lien.  In 
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either  case  the  document  cannot  rightfully  pass  into  the  hands  of 
any  third  person.  In  each  case  the  possession  of  the  agent  or 
trustee  is  the  possession  of  the  solicitor.  Suppose  a  country  so- 
licitor to  send  up  documents  to  his  London  agent,  with  directions 
to  hold  them  on  his  account,  the  lien  of  the  country  solicitor  must 
surely  remain.  Let  it  be  added,  that  they  are  sent  to  procure 
their  execution  by  a  third  party,  and  with  directions  to  hold  them 
on  account  of  the  third  party,  and  on  account  of  the  country  so- 
licitor. The  latter  part  of  the  direction  must  surely  qualify  the 
former.  The  third  party  could  not  take  the  documents  out  of 
the  hands  of  the  agent  without  the  consent  of  the  solicitors.  In 
other  words,  the  possession  of  the  solicitor  by  his  agent,  though 
qualified,  would  remain,  and  with  the  possession  there  would  re- 
main the  lien. 

Having  regard  to  the  letter  of  the  3d  of  September,  1851, 1 
think  that  in  this  case  Messrs.  North  &  Orred  must  be  considered 
as  the  agents  of  the  plaintiffs,  to  procure  the  execution  of  the  deed 
by  Messrs.  Lyon  and  Ryder,  and  to  hold  it  when  executed  on  their 
account,  ai^  on  account  of  the  plaintiffs,  and,  under  these  cir- 
cumstances, I  think  that  the  plaintififs'  lien  cannot  be 
*  held  to  have  been  destroyed  upon  either  of  the  grounds  *  299 
above  suggested. 

It  was  urged,  however,  on  the  part  of  the  appellants,  that,  if  the 
lien  was  not  destroyed  upon  either  of  these  grounds,  it  was  at  all 
events  destroyed  by  the  promissory  note  ;  but  without  reference  to 
what  was  stated  at  the  bar,  that  the  promissory  note  has  been  dis- 
honoured, it  is  a  sufficient  answer  to  this  argument,  that  the  prom- 
issory note  does  not  cover  the  whole  demand,  and  that  we  cannot, 
in  this  suit,  try  the  extent  of  the  lien. 

With  reference  to  this  point  it  may  be  well  to  add  (what  is  cer- 
tainly not  an  immaterial  consideration),  that  to  have  allowed  the 
appellants  to  proceed  for  the  recovery  of  the  deed  would,  in  truth, 
have  been  to  allow  them  to  recover  it  in  the  absence  of  the  parties 
who  alone  were  interested  in  contesting  their  right,  and  without 
the  means  of  contesting  that  right. 

Upon  the  whole,  my  opinion  agrees  with  that  of  my  learned 
brother,  that  this  decree  is  in  substance  right.  I  agree  with  him 
also  that  the  addition  which  he  has  suggested,  as  to  its  being  with- 
out prejudice,  should  be  made,  and,  subject  to  his  concurrence,  I 
think  the  addition  should  be  extended,  and  that  the  decree  should 
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be  without  prejudice  to  any  claim  on  the  part  of  the  plaintifis  to 
add  their  costs  of  this  suit,  including  the  costs  of  the  appeal  to  the 
lien  claimed  by  them. 

The  motion  before  the  Vice-Chancellor  was  much  too  extended, 
and  the  case  too  doubtful,  to  justify  us  in  further  altering  the  de- 
cree as  to  the  costs,  or  in  giving  the  costs  of  the  appeal. 


*  300  *  NICKELS  v.  HANCOCK. 

1855.    April  28.    May  2.    Before  the  Lords  Justices. 

By  a  submission  to  arbitration  between  patentees,  all  matters  in  difference 
between  the  parties  relating  to  gutta-percha  were  referred  to  the  decision 
of  the  arbitrator,  who  was  empowered  to  set  aside  certain  deeds  which  had 
been  executed  by  the  parties,  if  he  thought  fit,  and  to  order  assignments 
to  be  executed  for  vesting  in  trustees  all  patents  and  applications  for 
patents  relating  to  gutta-percha  taken  out  or  made,,  or  to  be  taken  out 
thereafter  by  the  parties,  or  any  of  them. 

By  the  award  the  arbitrator,  **  if  and  so  far  as  he  had  power  and  jurisdiction,'^ 
set  aside  altogether  certain  deeds  which  he  specified,  but  if  he  had  not 
"  power  or  jurisdiction  to  set  the  same  or  any  or  either  of  them  aside,'^  or 
to  award  any  other  matter  in  that  his  award  contained,  he  declared  that 
the  rest  of  his  award  was  yet  to  stand.  He  also  by  the  award  decided 
upon  the  rights  of  the  parties  under  the  deeds  executed  by  them,  and  not 
thereby  set  aside,  and  directed  that  neither  of  the  parties  should  grant  any 
license  of  or  work  any  of  the  patents  save  under  a  license  from  the  trustees 
to  be  appointed  under  the  award,  which  required  the  parties  to  nominate 
their  respective  trustees  within  fourteen  days,  and  to  signify  their  election 
to  take  licenses  within  two  calendar  months  from  the  date  of  the  award. 
The  award  also  directed,  that  the  parties  should  covenant  with  one  another 
that  they  and  their  licensees  should  assign  to  the  trustees  any  assignable 
interest  which  they  might  respectively  have  in  any  patents  relating  to  gutta- 
percha. The  submission  was  made  a  rule  of  a  common-law  Court.  In  a 
suit  for  a  specific  performance  of  the  award :  Hdd^ — 

1.  That  the  award  was  bad  for  want  of  finality  and  excess  of  authority. 

2.  That,  if  it  had  not  been  so,  a  submission  which  would  warrant  such  an  award 

was  not  sufficiently  reasonable  to  be  enforced  by  way  of  specific  perform- 
ance.' 

3.  That,  although  the  defendant  had  to  some  extent  acted  on  the  award,  by 

nominating  trustees  and  signifying  an  election  to  take  licenses,  there  had 


>  See  Fry  Spec.  Ferf.  (2d  Am.  ed.)  183,  §§  254,  510,  974  et  seq,  and  notes. 
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not  been  such  an  acquiescence  in  the  award  as  to  justify  the  Court  in 
enforcing  a  specific  performance  of  it  against  him  on  that  ground,  no  one 
appearing  to  have  been  misled  by  his  acts. 

4.  That  many,  if  not  all,  of  the  principles  applicable  to  suits  for  the  specific 

performance  of  agreements,  apply  to  those  for  the  specific  performance  of 
a  submission  to  arbitration,  and  that  therefore  the  above  objections  were 
sufficient  answer  to  such  a  suit. 

5.  That,  ordinarily,  this  Court  will  not  enforce  specific  performance  of  part  of  an 

agreement,  nor  consequently  of  part  of  an  award.* 

This  was  an  appeal  from  the  dismissal  by  Vice-Chancellor  Wood 
of  a  bill  for  the  specific  performance  of  an  award. 

The  plaintiffs  and  the  defendants  Charles  Hancock,  Henry  Bew- 
ley,  and  Samuel  Gurney,  together  with  a  Mr.  Bunn,  were  proprie- 
tors of  a  patent  relating  to  gutta-percha. 

*  On  the  29th  of  October,  1852,  an  indenture,  being  a  sub-  *  801 
mission  to  arbitration,  was  made  between  Mr.  Hancock  of 
the  first  part,  Messrs.  Bewley  and  Gurney,  described  as  forming  to- 
gether the  second  party  to  the  reference,  of  the  second  part,  and 
the  plaintiffs  and  Mr.  Bunn,  described  as  forming  together  the 
third  party  to  the  reference,  of  the  third  part,  and  thereby  the 
several  parties  thereto  submitted  to  the  award  of  W.  Garpmael, 
Esq.,  all  matters  in  difference,  actions,  suits,  and  proceedings  in 
any  way  relating  to  gutta-percha  then  pending  or  subsisting  be- 
tween the  parties  or  any  of  them,  or  the  rights  arising  to  them  or 
any  or  either  of  them  under  any  agreements  or  deeds  executed  by 
them  in  relation  thereto,  and  also  all  matters,  things,  and  regula- 
tions relating  to  or  in  any  way  concerning  the  future  working  of 
the  inventions  the  subject  of  the  patents,  and  the  business  and  the 
manufacture  and  sale  of  gutta-percha  by  the  parties  thereto,  or 
any  or  either  of  them.  And  it  was  thereby  agreed  that  the  arbi- 
trator should  have  power  (subject  to  the  proviso  thereinafter  con- 
tained) by  his  award  to  decide  on  the  rights  as  between  each 
other  of  the  parties  thereto  of  the  first,  second,  and  third  parts 
respectively,  or  any  of  them,  under  the  aforesaid  agreements  and 
deeds  or  any  or  either  of  them,  and  to  set  aside  all  or  any  part  of 
certain  specified  agreements  and  deeds,  or  any  of  them,  and  to 
order  in  any  such  award  what  should  be  done  or  omitted  to  be 
done  by  the  parties  thereto,  or  any  of  them,  and  should  also  have 

»  See  Fry  Spec.  Perf.  (2d  Am.  ed.)  329,  §  636-548 ;  Price  r.  Griffith,  1  De 
G.,  M.  &  G.  80. 
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the  power  of  ordering  such  assignments  and  deeds  to  be  executed 
as  he  might  think  fit  for  vesting  the  patents,  either  wholly  or  in 
part,  relating  to  gutta-percha  or  any  application  or  applications 
thereof  then  taken  out  by  or  on  account  of  or  belonging  to  the 
parties,  or  any  or  either  of  them,  or  in  which  they  or  any  or 
either  of  them  were  interested,  or  which  might  thereafter 

*  302   be  taken  out  *  by  them,  or  any  or  either  of  them,  or  any 

one  or  more  of  such  patents,  in  trustees,  and  declaring  the 
trusts  on  which  they  should  be  so  vested,  or  otherwise  dealing 
with  them,  as  might,  in  his  opinion,  best  efiectuate  the  object  and 
intent  of  his  award  in  relation  to  the  matters  therein  referred  to 
him.  And  the  arbitrator  was  to  have  the  power  of  declaring  how 
and  in  what  manner,  and  upon  what  terms  and  conditions,  the 
patents,  or  any  or  either  of  them,  should  be  worked  thereafter, 
and  to  decide  what  articles  either  or  all  of  the  parties  might  or 
should  not  make,  manufacture,  or  sell,  and  of  prescribing  (if  the 
said  arbitrator  should  so  think  fit)  the  terms  on  which  licenses  for 
working  any  of  such  patents  might  be  granted  to  some  or  one  or  all 
of  the  parties,  and  by  whom  and  at  whose  expense,  and  in  what 
manner  any  infringers  or  infringements  of  the  said  patents,  or 
either  of  them,  should  be  prosecuted  and  proceedings  by  scire 
facias  defended.  The  deed  contained  usual  provisions,  including 
a  power  to  make  the  submission  a  rule  of  the  Court  of  Common 
Pleas,  and  mutual  covenants  for  the  performance  of  the  award, 
and  also  the  following  proviso :  "  Provided  always,  that  notliing 
herein  contained  shall  authorize  or  empower  the  said  arbitrator  to 
interfere  with,  inquire  into,  or  adjudicate  upon  any  agreement, 
deed,  arrangement,  matter,  or  thing  whatsoever  as  between  the 
several  persons  composing  the  parties  hereto  of  the  second  part, 
or  as  between  the  several  persons  composing  the  parties  hereto  of 
the  third  part :  provided  also,  that  nothing  herein  contained  shall 
in  any  wise  authorize  or  empower  the  said  arbitrator  to  direct, 
make,  or  order  any  award,  arrangement,  act,  or  deed  which  shall 
or  may  create  or  involve  any  partnership  or  joint  liability  between 

the  said  parties,  or  any  or  either  of  them." 

*  303       *  On  the  12th  March,  1853,  the  submission  was  made  a 

rule  of  the  Court  of  Common  Pleas. 
On  the  28th  of  April,  1853,  Mr.  Carpmael  made  his  award, 
which,  after  awarding  the  payment  of  costs,  was,  as  far  as  is 
material,  as  follows :  — 
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"  Secondly,  I  award  and  determine  that  the  said  Henry  Bewley 
and  Samuel  Gurney,  the  second  party  to  the  said  indenture,  do 
within  one  calendar  month  from  the  date  of  this  my  award  pay  to 
the  said  G.  Hancock,  the  first  party  to  the  said  indenture,  the  sum 
of  1245/.  11«.  IQd.  sterling." 

"  Fourthly,  I  award  and  determine  that  a  certain  memorandum 
or  deed  of  agreement,  bearing  date  the  2d  of  October,  1846,  and 
made  or  expressed  to  be  made  between  the  said  Henry  Bewley 
and  Gharles  Hancock  of  the  one  part,  and  Gharles  Keen  (since 
deceased),  and  the  said  Ghristopher  Nickels  of  the  other  part, 
and  also  a  certain  indenture  bearing  date  the  said  2d  October, 
1846,  and  made  or  expressed  to  be  made  between  the  said  H. 
Bewley  of  the  one  part,  and  the  said  G.  Hancock  of  the  other 
part,  and  also  a  certain  other  indenture,  bearing  date  the  9th  May, 
1850,  and  made  or  expressed  to  be  made  between  the  said  H. 
Bewley  of  the  first  part,  the  said  G.  Nickels  of  the  second  part, 
the  said  W.  H.  Ashurst  of  the  third  part,  and  one  B.  Nickels  of 
the  fourth  part,  shall,  if  and  so  far  as  the  same  respectively  are  in 
force,  and  if  and  so  far  as  I  have  power  and  jurisdiction  to  set  the 
same  aside,  be  set  aside  altogether,  and  in  every  part  thereof,  and 
I  hereby  set  the  same  aside  accordingly ;  and  if  I  have  not  power 
or  jurisdiction  to  set  the  same  or  any  or  either  of  them  aside,  or 
to  award  any  other  matter  in  this  my  award  contained,  I  declare 
that  the  rest  of  my  award  is  yet  to  stand." 

*  "  Fifthly,  I  award  and  determine  that  the  parties  to  the  *  304 
said  recited  indenture  of  submission  of  the  first,  second, 
and  third  parts  shall  by  deed-poll  release  all  persons  from  the 
said  memorandum  or  deed  of  agreement  bearing  date  the  2d  day 
of  October,  1846,  and  from  all  claims  and  demands  thereunder, 
and  from  all  future  observance  and  performance  thereof,  and  that 
the  parties  to  the  said  indenture  of  submission  of  the  first  and 
second  parts  shall  by  deed-poll  release  all  persons  from  the  said 
indenture  bearing  date  the  said  2d  day  of  October,  1846,  and  from 
all  claims  and  demands  thereunder,  and  from  all  future  obser- 
vance and  performance  thereof,  and  that  the  said  parties  to  the 
said  indenture  of  submission  of  the  second  and  third  parts  shall 
by  deed-poll  release  all  persons  except  the  said  B.  Nickels,  hia 
executors  and  administrators,  from  the  said  indenture  of  the  9th 
May,  1850,  and  from  all  claims  and  demands  thereunder,  and 
from  all  future  observance  and  performance  thereof." 
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"  Sixthly,  I  do  by  this  my  award,  decide  that  the  rights,  as 
between  each  other,  of  the  parties  to  the  said  recited  indenture 
under  the  agreements  and  deeds  executed  by  them  and  not  hereby 
set  aside,  are  as  hereinafter  stated  in  this  sixth  clause  of  this  my 
award  ;  and  I  do  award,  determine,  and  declare,  that  the  said  C. 
Hancock,  the  first  party  to  the  said  recited  indenture,  is  and  shall 
be,  as  between  himself  and  the  other  parties,  entitled  to  one  equal 
fourth  part  or  share ;  and  that  the  said  H.  Bewley  and  S.  Gurney, 
the  second  party  to  the  said  recited  indenture,  are  and  shall  be,  as 
between  themselves  and  the  other  parties,  entitled  to  one  other 
fourth  part  or  Aare ;  and  that  the  said  C.  Nickels,  T.  Wheeler, 
T.  Lahee,  T.  J.  L.  Sowter,  L.  St.  L.  Bunn,  and  W.  H.  Ashurst, 
the  third  party  to  the  said  recited  indenture,  are  and  shall  be,  as 
between  themselves  and  the  other  parties,  entitled  to  the 
*  806  remaining  two  equal  fourth  *  parts  or  shares  of  or  in  the 
several  patents  enumerated  in  the  schedule  hereto,  and  of 
and  in  all  other  patents,  either  wholly  or  in  part  relating  to  gutta- 
percha or  any  application  or  applications  thereof,  already  taken 
out  by  or  on  account  of  or  belonging  to  the  said  parties  of  the 
first,  second,  and  third  parts  to  the  said  recited  indenture,  or  any 
or  either  of  them,  or  (to  the  extent  of  their  interest)  in  which 
they,  or  any  or  either  of  them,  are  or  is  interested,  or  which  may 
hereafter,  during  the  subsistence  of  any  of  the  said  scheduled 
patents  or  any  prolongation  of  any  of  such  patents,  be  taken  out 
by  them,  or  any  or  either  of  them ;  and  I  award  and  determine 
that  a  deed  of  mutual  covenants  shall  be  made  between  and  ex- 
ecuted by  the  same  parties  as  are  parties  to  the  said  indenture  of 
submission  of  the  first,  second,  and  third  parts,  in  and  by  which  * 
deed  each  of  the  said  parties  shall  covenant  for  himself  and  them- 
selves, but  not  for  either  of  the  other  parties,  that  every  patent, 
wholly  or  in  part  relating  to  gutta-percha  or  to  any  application  or 
applications  thereof,  in  which  the  covenanting  party,  or  any 
individual  member  or  members  of  such  party,  or  any  person  here- 
after becoming  interested  under  any  of  the  said  scheduled  patents 
as  owner  or  part  owner  for  the  time  being  of  the  license  which 
may  be  taken  by  such  covenanting  party  under  this  my  award  as 
hereinafter  mentioned  and  provided,  is  already  interested,  or  shall, 
during  the  subsistence  of  any  of  the  said  scheduled  patents  or  any 
prolongation  of  any  of  such  scheduled  patents,  become  interested, 
shall,  to  the  full  extent  of  the  assignable  interest  therein  of  such 
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party  or  member  or  members  or  owner  or  part  owner  as  aforesaid, 
be  assigned  to  and  vested  in  the  persons  or  person  who  shall  be 
the  trustees  or  trustee  for  the  time  being  under  the  trust  to  be 
constituted  as  hereinafter  mentioned,  upon  the  same  or  the  like 
trusts,  and  subject  to  the   same  or  the  like   rights  and 

*  claims,  as  those  herein  mentioned  and  prescribed  with  *  306 
reference  to  the  said  scheduled  patents. 

^'  Seventhly,  I  award  and  determine  that  each  of  the  said  three 
parties  to  the  said  recited  indenture  shall  within  fourteen  days 
from  the  date  of  this  my  award,  by  writing  under  his  or  their 
hand  or  hands,  nominate  a  person  who  shall  not  be  any  one  of  the 
persons  named  in  the  said  recited  indenture  to  be  trustee  on  behalf 
of  the  nominating  party  for  the  purposes  hereinafter  mentioned ; 
and  I  award  and  determine  that  every  such  nomination  shall 
within  the  said  fourteen  days  be  communicated  in  writing  by  the 
nominating  party  to  the  other  parties. 

"  Eighthly,  I  award  and  determine  that  if  any  or  either  of  the 
said  three  parties  to  the  said  recited  indenture  shall  not  so  make 
or  shall  not  so  communicate  such  nomination  as  aforesaid  within 
the  time  aforesaid,  then  the  trustees  or  trustee  nominated  by  the 
other  parties  or  party  shall  be  the  trustees  or  trustee  for  the  pur- 
poses hereinafter  mentioned. 

"  Ninthly,  I  award  and  determine  that  the  trusteeship  consti- 
tuted as  aforesaid  shall,  by  a  deed  which  shall  be  executed  for  the 
purpose  by  the  three  parties  to  the  said  recited  indenture,  be  made 
subject  to  a  power  in  favour  of  each  nominating  party  to  appoint 
from  time  to  time  a  new  trustee  in  the  place  of  a  trustee  first 
nominated  by  such  party,  or  of  the  successor  for  the  time  being  of 
such  trustee  in  the  event  of  the  death,  resignation,  insanity,  in- 
competency, or  foreign  residence  of  such  first  nominated  trustee, 
or  of  any  successor  of  such  trustee. 

"  Tenthly,  I  award  and  determine  that  the  three  parties 
to  the  said  recited  indenture  shall  with  all  convenient 

*  expedition  cause  or  procure  all  the  said  patents  and  *  307 
patent  rights  hereinbefore  mentioned  or  referred  to  to  be 

from  time  to  time  effectually  invested  in  the  said  trustees  or  trustee 
for  the  time  being,  upon  the  trusts  hereinafter  mentioned. 

"  Eleventhly,  I  award  and  determine  that  all  the  said  patents 
and  patent  rights  hereinbefore  mentioned  or  referred  to  shall  be 
held  by  the  said  trustees  or  trustee  thereof  for  the  time  being ; 
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and  that  in  the  mean  time,  and  until  vested  in  such  trustees  or 
trustee,  the  same  shall  be  held  by  the  respective  legal  proprietors 
thereof,  upon  trust  for  giving  efiTect  to  the  purposes  and  directions 
hereinafter  mentioned  and  contained  relative  to  the  working  of 
the  said  patents  and  patent  rights. 

"  Twelfthly,  I  award  and  determine  that  the  said  three  parties 
to  the  said  recited  indenture  shall  be  precluded  from  ever  in  any 
way  disputing,  and  .that  none  of  them  shall  dispute,  the  validity 
of  any  of  the  said  patents ;  and  that  neither  of  the  said  parties 
shall  have  any  right  or  power  of  granting,  nor  shall  grant,  any 
license  whatsoever  under  any  of  such  patents  or  patent  rights ; 
and  that  neither  of  the  said  parties  shall  have  any  right  or  power 
of  working,  nor  shall  work,  any  of  such  patents  or  patent  rights, 
save  under  a  license  taken  in  manner  and  upon  the  terms  herein- 
after mentioned. 

"  Thirteenthly,  I  award  and  determine  that  each  of  the  said 
three  parties  to  the  said  recited  indenture  shall  be  entitled  to  take 
a  license  to  work  all  the  said  patents  and  patent  rights  upon  the 
terms  hereinafter  mentioned,  upon  signifying  his  or  their  election 
to  take  the  same  by  writing  delivered  to  the  trustees  or  trustee,  or, 
if  there  be  none,  to  the  other  parties,  within  two  calendar  months 

from  the  date  of  this  my  award,  but  not  afterwards. 
*  308  *  "  Pourteenthly,  I  award  and  determine  that  every  such 
license  shall  entitle  the  licensee  or  licensees  to  make,  manu- 
facture, and  sell  all  articles  comprehended  by  or  within  the 
patents  or  any  of  them,  and  shall  be  granted  by  the  trustees  or 
trustee  or  other  proper  parties  or  party  for  the  whole  duration  of 
the  respective  patents,  and  every  or  any  extension  thereof,  subject 
to  the  provisions  hereinafter  mentioned,  and  subject  to  a  power  in 
favour  of  the  respective  licensees  to  surrender  their  licenses  after 
a  three  calendar  months'  notice  to  that  effect  to  the  trustees  or 
trustee  or  other  the  grantors  or  grantor  of  the  respective  licenses. 

"  Pifteenthly,  I  award  and  determine  that  such  respective 
licenses  shall  only  be  enjoyed  in  their  entirety  and  shall  not  be 
severable,  but  that  in  their  respective  entirety  and  without  sever- 
ance the  same  shall  be  transmissible  and  assignable  to  the  sur- 
vivors and  survivor,  executors,  administrators,  and  assigns,  of  the 
respective  licensees. 

^^  Sixteenthly,  I  award  and  determine  that  the  licensees  shall  be 
bound  by  their  licenses  to  pay  to  the  trustees  or  trustee,  if  there 
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be  any  trustees  or  trustee  for  the  time  being,  a  royalty  at  the  rate 
of  one  per  centum,  calculated  as  hereinafter  mentioned,  upon  the 
amounts  of  all  sales,  as  hereinafter  defined  or  explained,  effected 
subsequently  to  the  end  of  the  year  1852. 

"  Seventeenthly,  I  award  and  determine  that  the  trustees  or 
trustee  for  the  time  being  shall  stand  possessed  of  such  percent- 
ages upon  trust  to  pay  thereout  all  expenses  attendant  upon  the 
releases,  assignments,  and  licenses  and  other  deeds  hereby  pre- 
scribed and  all  expenses  attendant  upon  any  actions,  suits,  or 
other  proceedings  which  the  trustees  or  trustee  may  think 
fit  to  *  bring  or  defend  in  relation  to  the  premises,  and  all  *  309 
other  expenses  incident  to  the  said  trusts,  or  to  the  said 
patent  property,  except  such  expenses  as  are  hereby  charged  upon 
the  parties,  or  any  of  them,  and  that  the  trustees  and  trustee  for 
the  time  being  may,  at  their  or  his  discretion,  divide  between  the 
parties  in  proportion  to  their  interests  in  the  patents  as  before  de- 
fined, any  excess  of  the  said  fund  of  percentages  beyond  the 
amount  which  the  trustees  or  trustee  shall,  for  the  time  being, 
think  it  expedient  to  keep  at  the  disposal  of  the  trustees,  and  that 
in  the  event  of  any  deficiency  of  the  said  fiind  for  the  purposes 
aforesaid,  whether  ai*ising  in  consequence  of  any  such  division  or 
not,  the  deficiency  shall  from  time  to  time,  immediately  on  the  re- 
quest of  the  trustees  or  trustee,  be  made  good  by  the  parties  in 
proportion  to  their  said  interests  in  the  patents. 

"  Nineteenthly,  I  award  and  determine  that  the  licenses  shall 
be  so  framed  as  to  provide  that  if  licenses  shall  not  be  taken  as 
aforesaid  by  all  three  parties,  or  if  any  license  which  shall  have 
been  so  taken  by  any  party  shall  be  surrendered  as  aforesaid,  then 
from  and  after  the  expiration  of  the  said  two  calendar  months,  or 
from  and  after  the  surrender  of  any  license,  as  the  case  may  be, 
a  further  royalty,  in  addition  to  the  said  one  per  centum,  shall  be 
and  be  made  payable  upon  the  amounts  of  sales,  as  hereinafter 
defined  and  explained,  by  such  of  the  three  parties  as  shall  have 
and  retain  a  license  or  licenses,  and  during  the  retention  thereof, 
to  such  of  the  three  parties  as  shall  not  have  had  a  license  or 
licenses,  or  as  shall  have  surrendered  the  same. 

"  Twentiethly,  I  award  and  determine,  that  it  shall  be  further 
provided  by  the  licenses,  that  the  rate  of  the  last  mentioned 
royalty  shall  be  fixed  upon  the  supposition  that  six  per  centum 
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*  810  upon  sales,  in  addition  to  the  said  *  one  per  centum,  shall 
be  the  rate  at  which  the  patents  may  be  worked,  and  that 
each  party  liable  to  pay  such  last-mentioned  royalty  shall  deduct 
and  retain  a  share  of  such  six  per  centum  proportionate  to  the 
share  of  such  party  in  the  patents  as  before  defined,  and  shall  pay 
to  each  party  entitled  to  receive  the  royalty  a  share  of  such  six 
per  centum  proportionate  to  the  share  of  each  receiving  party  in 
the  patents  as  before  defined,  so  that  if  the  first  party  were  liable 
to  pay,  and  the  second  and  third  parties  were  entitled  to  receive 
the  said  royalty,  the  first  party  would  pay  one  and  a  half  per 
centum  to  the  second  party,  and  three  per  centum  to  the  third 
party,  and  so  in  other  cases. 

"  Twenty-firstly,  I  award  and  determine  that  it  shall  be  further 
provided  by  the  licenses,  that  the  said  royalty  of  one  per  centum 
and  the  said  additional  royalty  shall  be  made  payable  at  the  end 
of  every  half-year  ending  on  the  80th  of  June  and  the  81st  of 
December  during  the  continuance  of  the  respective  licenses,  and 
at  the  end  of  any  fractional  part  of  half  a  year  immediately  pre- 
ceding the  expiration  or  determination  of  the  licenses  respectively, 
and  that  the  first  half-yearly  period  shall  expire  on  the  80th  day 
of  June,  1858 ;  and  that,  subject  as  hereinafter  mentioned,  the 
said  royalty  of  one  per  centum  and  the  said  additional  royalty 
shall  be  calculated  upon  the  amounts  of  money  for  which  articles 
containing  gutta-percha  shall  be  sold  by  the  respective  licensees 
during  each  half-yearly  or  fractional  period,  the  calculation  being 
made  upon  the  gross  amounts  of  sales,  without  any  deductions  for 
bad  ,d6bts,  expenses,  or  otherwise :  and  that,  in  respect  of  sales 
effected  before  the  12th  day  of  March,  1859,  the  royalties  payable 
shall  be  calculated  upon  all  articles  containing  gutta-percha,  with- 
out reference  to  the  mode  of  their  manufacture ;  and  that,  in  re- 
spect of  sales  effected  on  or  after  the  said  12th  day  of 
*311  March,  *1859,  the  royalties  payable  shall  be  calculated 
only  upon  such  articles  containing  gutta-percha  as  shall 
have  been  manufactured  under  some  one  or  more  of  the  said  patents 
hereinbefore  mentioned  or  referred  to  and  then  remaining  unex- 
pired ;  but  that,  both  before,  on,  and  aft;er  the  said  12th  day  of 
March,  1859,  as  regards  telegraph  wires,  and  also  as  regards  other 
articles  containing  gutta-percha,  and  also  containing  some  other 
ingredient  or  ingredients  costing  more  for  a  like  weight  than  gutta- 
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percha,  the  royalties  shall  be  calculated  upon  the  selling  prices  of 
the  manufactured  articles,  less  the  cost  of  the  wire  or  other 
ingredient  or  ingredients  costing  more  for  a  like  weight  than 
gutta-percha." 

By  an  indenture  dated  the  30th  of  June,  1853,  Mr.  Bunn,  for 
the  considerations  therein  mentioned,  assigned  his  interest  in  the 
patents  to  the  plaintifiF,  Christopher  Nickels. 

In  pursuance  of  the  award  the  defendants  paid  the  costs  thereby 
directed  to  be  paid  within  fourteen  days  after  the  date  of  the  award, 
and  nominated  trustees  on  their  behalf. 

In  further  pursuance  of  the  award,  the  defendants  Hancock, 
Bewley,  and  Gurney,  within  twd  calendar  months  from  the  date 
thereof,  respectively  made  and  delivered  to  the  trustees  their  elec- 
tion in  writing  to  take  licenses  to  work  the  patents  and  patent 
rights  in  the  award  mentioned  upon  the  terms  therein  contained. 

The  terms  in  which  the  defendant  Hancock  signified  his  elec- 
tion to  take  the  license  were  the  following :  "  I,  the  undersigned 
Charles  Hancock,  of  No.  48,  Milner  Square,  Islington,  in  the 
county  of  Middlesex,  gutta-percha  manufacturer,  in  pursu- 
ance of  the  thirteenth  *  article  of  the  award,  bearing  date  *  312 
the  28th  day  of  April,  1853,  and  under  the  hand  and  seal 
of  William  Carpmael,  of  No.  4,  Old  Square,  Lincoln's  Inn,  in  the 
county  of  Middlesex,  Esquire,  and  made  in  the  matter  of  an  arbi- 
tration between  me,  the  undersigned  Charles  Hancock,  and  Henry 
Bewley  and  Samuel  Gurney  and  Christopher  Nickels,  Thomas 
Wheeler,  Thomas  Lahee,  Thomas  John  Leavens  Sowter,  Locking- 
ton  Saint  Lawrence  Bunn,  and  William  Henry  Ashurst,  do  by  this 
writing  under  my  hand  signify  my  election  to  take  a  license  to 
work  all  the  patents  and  patent-rights  mentioned  or  referred  to  in 
the  said  award,  upon  the  terms  tlierein  mentioned.  Dated  the 
27th  day  of  June,  1853.  Charles  Hancock.  To  William  Tyler, 
James  Sheppard,  and  Samuel  Lahee,  the  trustees  nominated  under 
the  said  award,  or  whomsoever  else  it  may  concern." 

Drafts  were  prepared  on  behalf  of  the  plaintiffs  for  carrying  into 
effect  the  award,  and  were  sent  to  the  defendants'  solicitors,  but 
differences  arose  as  to  the  provisions  of  them. 

On  the  25th  of  March,  1854,  the  defendant  Hancock  wrote  and 
sent  to  the  defendant  Bewley  the  following  letter :  "  I  have  recently 
taken  opinions  upon  the  award  made  by  Mr.  Carpmael,  and  am 
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fully  advised  that  it  is  absolutely  void,  and  that  all  parties  are  in 
exactly  the  same  position  as  if  there  had  been  no  reference.  I 
therefore  give  you  notice  that  it  is  not  my  intention  to  carry  out 
the  award.  Nevertheless,  under  the  circumstances,  if  you  have 
any  proposition  to  make  for  working  my  patents,  which  shall  also 
secure  to  all  parties  a  mutual  interest  in  that  portion  of  the  prop- 
erty which  belongs  to  the  common  stock,  it  shall  have  my  most 
mature  consideration.  As  it  is  important  I  should  hear  from  you 
at  once,  an  early  reply  will  oblige." 

*  313        *  On  the  same  day  the  defendants'  solicitors  returned  one 

of  the  drafts  unapproved,  accompanied  with  a  letter,  the 
material  part  of  which  was  as  follows :  "  It  is  true  that  we  have 
had  this  draft  before  us  for  some  time,  and  the  reason  for  the 
delay  in  returning  it  is,  that  Mr.  Hancock  has  been  endeavouring 
to  induce  Messrs.  Bewley  &  Gurney  to  come  to  some  arrangement 
more  consistent  with  the  rights  and  interests  of  all  parties  than 
that  suggested  by  the  award,  which  has  not  been  acquiesced  in, 
and  he  has  requested  them  to  make  him  counter  propositions, 
which  they  have  not  done,  both  with  an  anxious  desire  to  put  the 
future  workings  of  the  factories  upon  a  firm  and  conciliatory  basis. 
Having  failed  in  this,  we  are  now  instructed  to  return  you  the  draft 
unapproved ;  and  we  may  add,  that  Mr.  Hancock  being  advised 
that  the  award  cannot  be  enforced,  he  will  not  be  a  party  to  any 
deed  which  does  not  secure  to  him  his  rights  in  the  patents." 

The  bill  in  the  present  suit  was  thereupon  filed,  praying  that 
the  award  might  be  specifically  performed,  and  that  the  defendants 
might  be  ordered  to  execute  such  releases  as  mentioned  in  the 
award,  and  for  accounts,  and  for  the  appointment  of  a  receiver  aud 
manager. 

The  Solicitor-General^  Mr.  Willcocky  and  Mr.  C,  37.  Simpson,  for 
the  plaintiffs.  —  They  referred  to  Webb  v.  Ingram,  (a)  Nicholh  v. 
Jones,  (6)  Russell  on  Arbitration,  (c)  Phillips  v.  JEvans,  (d)  Winter 
V.  Lethbridffe,  (e)  Wood  v.  Griffith.  (^) 

•  814        *  Mr.  W.  M.  James,  Mr.  Webster,  and  Mr.  Giffard,  for 

(a)  Cro.  Jac.  663.  (6)  6  Ezch.  373. 

(c)  Page  818,  and  the  cases  there  collected. 

{d)  12  M.  &  W.  S09.  {g)  1  Swanst.  43. 

(e)  18  Price,  633. 
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the  defendant  Hancock.  —  They  referred  to  Wood  v.  Griffith^  (a) 
Pope  V.  Bretty  (6)  Sunt  v.  Suntj  (c)  and  Pedley  v.  God- 
dard.  (jd) 

The  arguments  appear  sufficiently  from  the  judgments. 

m 

The  Lord  Justice  Knight  Bruce. — The  award  which  has  been 
the  main  subject  in  discussion  upon  this  appeal  is  the  award  of  an 
able,  experienced,  and  yery  well-intentioned  arbitrator,  —  an  award 
made  by  him,  it  is  probable,  with  the  assistance  of  good  legal 
advice.  Of  course,  however,  we  must  not  allow  ourselves  to  be 
unduly  swayed  by  any  such  considerations.  The  award,  as  I  un- 
derstand the  matter,  has  not  been  made  a  rule  or  order  of  the 
Court  of  Chancery. 

A  bill  —  the  bill  now  before  us  —  has  been  filed  for  the  purpose 
of  obtaining  specific  performance  of  the  award,  in  the  exercise  by 
this  Court,  not  of  any  jurisdiction  peculiar  to  awards,  but  of  its 
ordinary  jurisdiction  applicable  to  agreements.  Many  therefore, 
if  not  all,  of  the  principles  applicable  to  ordinary  cases  or  suits  for 
the  specific  performance  of  agreements  must  apply  to  the  present 
case.     As  I  have  already  intimated,  perhaps  not  all. 

The  award  has  received  our  best  attention  both  in  Court  and 
out  of  Court,  and  the  result  of  my  examination  of  it,  and 
my  consideration  of  the  able  arguments  *  that  have  been  *  315 
urged  upon  the  subject  on  each  side,  is,  that  I  am  not  satis- 
fied that  the  award  is  not  materially  uncertain.  I  am  not  satisfied 
that  the  award  is  not  materially  otherwise  than  final.  I  am  not 
satisfied  that  the  award  is  not  materially,  inextricably,  and  incura- 
bly excessive. 

Upon  not  one  of  those  three  points,  however,  do  I  consider  it 
necessary  to  give  a  decisive  opinion. 

Let  it  be  assumed  that  the  award  is  certain.  Let  it  be  assumed 
that  the  award  is  final.  Let  it  be  assumed  that  the  award  is  not 
excessive.  Still,  I  must  say,  looking  at  the  subject-matter  and  the 
nature  of  the  award,  that,  if  it  is  not  excessive,  the  agreement  in 
the  shape  of  a  submission  to  reference,  which  rendered  it  possible 
to  make  such  an  award  without  going  beyond  the  functions  of  the 
arbitrator,  was  an  agreement  so  much  less  than  wise,  so  much 

(a)  1  Swanst.  43.  (c)  5  Dowl.  442. 

(6)  2  Saund.  292.  (d)  7  T.  R.  73. 
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more  than  imprudent,  that  it  does  not  belong  to  this  jurisdiction  to 
act  upon  a  contract  of  that  description  for  the  purpose  of  specific 
performance.  In  saying  this  I  allude  particularly  and  pointedly, 
if  not  exclusively,  to  the  6th  and  12th,  the  15th,  17th,  and  20th 
clauses  of  the  award,  and  the  schedule  to  the  award.  I  apprehend 
that  to  enforce  an  agreement  containing  provisions  of  that  nature 
(which  for  no  purpose  and  in  no  sense  material  to  the  present  suit 
can  be  rejected)  would  involve  so  much  inconvenience,  so  much 
hardship  and  such  various  mischief,  that  it  appears  to  me  abso- 
lutely impossible  to  act  here  upon  the  agreement  against  the  de- 
fendant Mr.  Hancock,  who  objects  to  it. 

The  Court  of  Common  Pleas  may  consider  the  award  valid  and 
may  act  upon  it.  It  is  competent  or,  at  least  after  our  decision  in 
this  case,  will  be  competent,  to  the  plaintifis  to  apply  to  the 
*  816  Court  of  Common  Pleas  directly  *upon  the  award  being  a 
rule  or  order  of  that  Court.  It  will  be  competent  also  to 
the  plaintififs  to  bring  an  action  upon  the  award  if  they  think  that 
they  can  sustain  it  against  any  legal  defence.  With  no  part  of 
these  powers  or  rights  on  the  part  of  the  plaintiffs  is  it  our  wish 
or  intention,  or  within  our  power,  if  we  were  disposed,  to  interfere. 
What  we  are  asked  to  do  is,  in  a  suit  for  specific  performance 
open,  as  I  have  already  said,  if  not  to  all,  to  almost  all  the  con- 
siderations that  belong  to  specific  performance,  to  enforce  directly 
an  agreement  such  as  this  is.  For  the  reasons  I  have  already 
stated,  I  think  that  impracticable. 

It  has  been  suggested,  and  very  well  argued,  that  Mr.  Hancock's 
conduct  precludes  him  from  any  such  defence ;  that  he  has  acqui- 
esced in  the  award ;  that  he  has  led  the  plaintiffs  to  believe  that 
he  would  not  object  to  the  award ;  that  they  have  regulated  their 
conduct  upon  those  views  of  his  in  such  a  manner  that  he  has 
barred  himself  from  all  objections  to  the  specific  performance. 

These  arguments  might  possibly  have  had  more  weight  if  Mr. 
Hancock  had  been  a  plaintiff  seeking  to  be  relieved  against  the 
award.  He  is  here,  however,  only  a  defendant  resisting  specific 
performance.  Still,  however,  if  the  case  had  been  established  to 
my  satisfaction,  in  the  way  in  which  the  Solicitor-General  has  so 
well  put  it  in  argument,  I  might  not  impossibly  have  held  Mr. 
Hancock  precluded  from  his  defence.  But  that  is  not  my  view  of 
the  evidence. 

It  must  be  remembered  that  (under  whatsoever  circumstances) 
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he  declined  to  receive  the  money  which  was  to  be  paid  to  him 
within  a  month  after  the  award,  which  month  expired  in  the 
month  of  May  following  the  award ;   and  it  must  be   re- 
membered also  that  during  a  *  considerable    period   the    *  317 
plaintiffs  themselves  objected  to  the  award  and  complained 
of  it. 

Upon  the  question  of  the  misleading  of  the  plaintiffs  or  of 
damage  to  the  plaintiffs  occasioned  by  Mr.  Hancock's  conduct,  his 
affidavits  and  the  evidence  on  his  part  must  of  course  be  looked  at 
as  well  as  the  evidence  on  the  part  of  the  plaintiffs.  And  it  cer- 
tainly is  not  stating  my  view  of  Mr.  Hancock's  case  in  that  respect 
too  highly,  when  I  say  that  the  evidence  taken  together  has  not 
satisfied  me  that  the  plaintiffs  were  misled ;  has  not  satisfied  me 
that  any  damage  has  been  sustained  by  the  plaintiffs  in  conse- 
quence of  any  conduct  on  the  part  of  Mr.  Hancock  ;  has  not  sat- 
isfied me  that  he  has  acted  in  such  a  manner  as  to  preclude  him 
from  the  ordinary  rights  belonging  to  a  defendant,  who,  upon  the 
ground  of  the  nature  of  the  award,  is  resisting  a  suit  for  the 
specific  performance  of  that  award. 

I  think  that  the  Vice-Chancellor  was  correct,  in  which  observar 
tion  I  mean  to  include,  of  course,  his  mode  of  dealing  with  the 
costs.  The  question  as  to  costs  here,  however,  stands  very  dif- 
ferently, and  I  am  of  opinion  that  this  appeal  must  be  dismissed 
with  costs. 

The  Lord  Justice  Turner.  —  The  object  of  this  bill  is  to  en- 
force an  award  made  upon  a  submission,  involving  majbters  of  very 
great  intricacy  and  complication. 

That  award  has  been  made  by  a  gentleman  of  great  experience 
and  talent  and  of  most  undoubted  integrity,  and  the  Court,  there- 
fore, must  feel  every  disposition  to  support  the  award.  But 
before  proceeding  to  do  so,  *  we  are  of  course  bound  to  *  318 
look  at  the  jurisdiction  under  which  we  are  called  upon  to 
act.  That  jurisdiction  is  the  jurisdiction  of  this  Court  to  enforce 
the  specific  performance  of  agreements.  When  parties  have 
agreed  to  submit  their  differences  to  the  determination  of  a  third 
person,  and  to  abide  by  any  orders  or  regulations  which  he  may 
make,  his  decision,  and  the  regulations  and  orders  which  he  may 
prescribe,  constitute  the  agreement  of  the  parties,  and  it  is  for  the 
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purpose  of  enforcing  that  agreement  this  Court  interferes  to  en- 
force and  give  effect  to  the  award. 

In  considering,  therefore,  the  question,  whether  the  Court  ought 
in  any  particular  case  to  interfere  for  the  purpose  of  enforcing  an 
award,  the  first  point  to  be  looked  at  is,  what  have  the  parties 
agreed  to  submit  to  the  arbitrator  ?  For  if  it  shall  appear  that 
the  arbitrator  has  exceeded  the  authority  which  has  been  given  to 
him  by  the  submission,  the  parties  have  never  agreed  to  be  bound 
by  his  decision  to  that  extent,  and  there  is,  therefore,  to  that  ex- 
tent, no  agreement  between  the  parties  which  the  Court  can  be 
called  upon  to  enforce. 

So,  again,  if  the  arbitrator  has  not  finally  decided  all  the 
matters  which,  by  the  submission,  he  was  called  upon  to  decide, 
the  parties  have  agreed  to  be  bound  by  his  judgment  and  decision 
upon  the  entire  matter,  and  not  upon  part  of  the  matter  sub- 
mitted to  his  consideration.  In  such  a  case,  therefore,  there  is 
equally  a  defect  of  agreement  on  the  part  of  the  parties,  as  there 
is  in  the  case  where  the  arbitrator  has  exceeded  his  authority. 
So,  again,  if  the  provisions  of  the  award  be  such  as  cannot  be 
carried  into  effect  consistently  with  the  submission  into  which  the 
parties  have  entered,  the  case  resolves  itself  into  this  posi- 
*  819  tion,  that  the  parties,  through  the  *  medium  of  the  decision 
of  the  arbitrator,  have  come  to  an  agreement  which  cannot 
be  worked  out  by  the  Court,  and  the  Court,  therefore,  in  the 
ordinary  exercise  of  its  jurisdiction,  cannot  enforce  such  an 
agreement. 

These  are  the  principles  which,  in  my  opinion,  must  guide  us  in 
determining  the  question,  whether  the  award  in  this  case  ought  to 
be  enforced  or  not. 

Now,  in  the  first  place,  after  having  given  much  attention,  both 
in  Court  and  out  of  Court,  to  this  submission  and  to  this  award,  I 
am  satisfied  that  the  arbitrator  has  exceeded  the  authority  which 
was  given  to  him.  By  the  reference,  he  is  to  decide  "  all  matters 
in  difference  relating  to  gutta-percha  now  pending  or  subsisting 
between  the  parties  or  any  of  them,  or  the  rights  arising  to  them, 
or  any  or  either  of  them,  under  any  agreements  or  deeds  executed 
by  them  in  relation  thereto,  and  also  all  matters,  things,  and 
regulations  relating  to  or  in  any  way  concerning  the  future  work- 
ing of  the  inventions,  the  subjects  of  the  patents,  and  the 
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businesses  and  the  manufacture  and  sale  of  guttA-percha  by  the 
said  parties  hereto,  or  any  or  either  of  them  ;  "  and  power  is  given 
to  him  by  the  deed  of  submission,  to  order  such  assignments  and 
deeds  to  be  executed  as  he  may  think  fit,  for  vesting  ''  all  and 
singular  the  patents,  either  wholly  or  in  part,  relating  to  gutta- 
percha, or  any  application  or  applications  thereof,  now  taken 
out  by  or  on  account  of  or  belonging  to  the  said  parties  hereto,  or 
any  or  either  of  them,  or  in  which  they,  or  any  or  either  of  them, 
are  interested,  or  which  may  hereafter  be  taken  out  by  them,  or 
any  or  either  of  them,  or  any  one  or  more  of  such  patents,  in 
trustees,  and  declaring  the  trusts  on  which  they  shall  be  so 
Tested." 

*  Now  the  sixth  clause  of  the  award,  in  the  first  place,  *  820 
decides  what  are  the  rights  of  the  parties  under  the  agree- 
ments and  deeds  which  have  been  executed  by  them,  ''and  not 
hereby  set  aside,"  words  upon  which  I  shall  have  occasion  to  make 
an  observation  with  reference  to  another  part  of  the  case.  Then 
the  arbitrator  decides  what  the  rights  of  the  parties  are,  that  they 
are  vested  as  to  a  moiety  in  a  third  party.  Then  he  proceeds 
thus :  [His  Lordship  read  the  latter  part  of  clause  six,  as  to  the 
execution  of  a  deed  of  mutual  covenant,  set  out  ante^  p.  805.] 

That  clause,  therefore  provides  by  covenant  of  the  parties,  that 
this  award  shall  reach,  not  merely  to  the  patents  in  which  these 
parties  are  interested  at  the  time,  but  to  every  patent  in  which  any 
one  of  these  parties  may  at  any  future  time  acquire  an  interest, 
and  not  only  to  patents  in  which  any  one  of  these  parties  may  at 
any  future  time  acquire  an  interest,  but  even  to  patents  in  which 
an  alienee  of  a  licensee  under  the  award  may  become  interested, 
because  the  provisions  of  the  award  go  to  this  extent,  that  the 
parties  are  not  to  deal  with  any  of  the  patents  in  which  they  have 
or  may  have  an  interest,  otherwise  than  through  the  medium  of  a 
license  granted  to  them  by  trustees  in  whom  the  patents  are 
vested.  That  license  when  granted  becomes  assignable  by  the 
party  to  whom  the  license  is  granted,  and  when  the  license  has 
been  assigned,  the  assignee  of  that  license  becomes  a  party  inter- 
ested within  the  meaning  of  the  sixth  clause,  so  that  every  patent 
which  may  be  taken  out  by  the  assignee  of  the  license  in  any  man- 
ner relating  to  guttarpercha  must  be  assigned  to  the  trustees  upon 
the  trusts  declared  in  this  award. 
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But  what  are  the    terms  of  the   submission  ?     They 

*  321    *  authorize  the  arbitrator  to  decide  upon  the  rights  of  the 

parties  in  the  existing  patents,  and  to  deal  with  future 
patents,  but  only  with  patents  taken  out  by  the  parties,  or  any  or 
either  of  them,  or  in  which  they,  or  any  or  either  of  them,  may  be 
interested.  It  seems  to  me,  therefore,  that  there  has  been  a  clear 
excess  of  authority  on  the  part  of  the  arbitrator,  and  to  that  ex- 
tent, therefore,  there  is  no  agreement  between  the  parties. 

I  also  think,  that  this  award  is  open  to  legal  impeachment,  upon 
the  ground  that  it  is  not  final.  I  have  had  considerable  difficulty 
upon  the  fourth  clause  of  the  award.  By  that  clause  the  arbitra- 
tor deals  with  three  deeds  which  have  been  entered  into  between 
these  parties ;  a  deed  of  agreement  of  2d  October,  1846,  another 
deed  of  that  date,  and  a  deed  of  9th  of  May,  1850.  He  says,  by 
his  award,  ^^  if  and  so  far  as  the  same  respectively  are  in  force, 
•and  if  and  so  far  as  I  have  power  and  jurisdiction  to  set  the  same 
aside,  they  shall  be  set  aside  altogether  and  in  every  part  thereof, 
and  I  hereby  set  the  same  aside  accordingly ;  and  if  I  have  not 
power  or  jurisdiction  to  set  the  same,  or  any  or  either  of  them, 
aside,  or  to  award  any  other  matter  in  this  my  award  contained,  I 
declare  that  the  rest  of  my  award  is  y6t  to  stand."  In  that  pas- 
sage, therefore,  he  leaves  it  altogether  in  doubt  whether  he  has  or 
has  not  power  to  set  aside  these  deeds.  That  is  a  question  on 
which  he  comes  to  no  conclusion.  He  says, ''  I  set  them  aside  if 
I  have  power  to  set  them  aside,  and  if  I  have  no  power,  my  award 
is  yet  to  stand  as  to  the  rest  of  the  matter."  What  is  then  the 
award  as  to  the  rest  of  the  matter  ?  According  to  the  terms  of 
the  submission,  he  is  to  decide  all  the  rights  of  the  parties.  They 
submit  to  his  award,  order,  arbitrament,  and  final  end  and  deter- 
mination all  matters  in  difierence,  actions,  suits,  and  pro- 

*  322    ceedings  in  *any  way  relating  to  gutta-percha  now  pending 

or  subsisting  between  them,  or  any  of  them,  or  the  rights 
arising  to  them,  or  any  or  either  of  them,  under  any  agreements 
or  deeds  executed  by  them  in  relation  to  those  patents.  But 
when  we  come  to  the  decision,  the  decision  is :  '^  I  do  by  this  my 
award  decide  that  the  rights  as  between  each  other  of  the  parties 
to  the  recited  indenture,  under  the  agreements  and  deeds  executed 
by  them,  and  not  hereby  set  aside,  shall  be  as  follows." 

Now  if  those  agreements  are  not  set  aside  by  the  award,  and  if 
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he  had  no  power  by  the  award  to  set  them  aside,  what  is  his  de- 
cision upon  the  subject  ?  In  truth,  the  matter  is  left  wholly  unde- 
cided. If  he  meant  to  have  finally  decided  the  question,  he  must 
have  arrived  at  a  conclusion,  and  given  a  definite  opinion  upon 
the  question,  whether  he  had  or  had  not  power  to  set  aside  the 
deeds.  These  words,  "  not  hereby  set  aside,"  contained  in  the 
sixth  clause  of  the  award,  seem  to  me  to  render  the  award  open  to 
the  objection,  that  it  is  not  final  as  to  these  matters. 

I  had  hoped,  and  rather  thought  for  some  time,  that  the  defect 
had  been  cured  by  the  fifth  clause,  because  by  that  clause  pro- 
visions are  made  for  releases  being  executed  by  the  parties  in 
respect  of  rights  which  might  be  claimed  under  these  several  instru- 
ments. But,  unfortunately,  there  is  a  miscarriage  there  also,  for 
it  appears  by  the  fifth  clause,  that  all  parties  are  to  be  released 
except  Benjamin  Nickels,  his  executors,  administrators,  and 
assigns.  It  seems  to  me,  therefore,  that  under  tlie  sixth  clause, 
coupled  with  the  fourth,  the  award  is  not  final. 

But  then,  again,  according  to  the  submission,  the  arbitra- 
tor was  to  decide  ^'  all  matters,  things,  and  regulations  *  re-  *  823 
lating  to  or  in  any  way  concerning  the  future  working  of 
the  inventions,  the  subject  of  the  said  patents,  and  the  businesses 
and  the  manufacture  and  sale  of  gutta-percha  by  the  said  parties 
hereto,  or  any  or  either  of  them."  It  is  clear,  therefore,  that  the 
submission  proceeded  upon  the  footing,  and  that  the  intention  of 
the  parties  to  the  submission  was,  that  there  should  be  a  future 
working  of  these  patents.  Now,  how  has  the  arbitrator  dealt  with 
that?  He  has  prescribed  that  all  the  parties  shall  assign  the 
patents  present,  as  well  as  future,  to  trustees,  and  that  no  person 
shall  work  those  patents  except  under  licenses  granted  by  the 
trustees.  He  has  expressly  prescribed  by  the  fourth  and  the 
twelfth  clause,  that  neither  of  the  parties  shall  have  any  right  or 
power  of  working,  or  shall  work,  any  of  the  patents  or  patent 
rights,  save  under  a  license  taken  in  manner  and  upon  the  terms 
hereinafter  mentioned. 

We  turn  then  to  the  next  clause,  which  provides  what  those 
licenses  are  to  be,  and  it  is,  ^^  that  each  of  the  said  three  parties 
to  the  said  recited  indenture  shall  be  entitled  to  take  a  license  to 
work  all  the  said  patents  and  patent  rights  upon  the  terms  herein- 
after mentioned  upon  signifying  his  or  their  election  to  take  the 
same  by  writing  delivered  to  the  trustees,  or,  if  there  be  none,  to 
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the  other  parties,  within  two  calendar  months  from  the  date  of 
this  my  award,  but  not  afterwards."  Now,  suppose  that  no  party 
under  this  award  had  delivered  the  requisition  and  election  to  the 
trustees  to  work  the  patents  or  to  take  the  license,  the  immediate 
result  would  have  been  that,  under  the  provisions  of  the  award, 
none  of  the  parties  could  themselves  work  the  patents,  for  the 
twelfth  clause  is  imperative  that  no  one  shall  work  them  except 
under  the  license.     And  this  is  done  in  a  ease  where  the 

*  324    plain  object  and  intent  of  the  *  stibmission  of  the  parties  is 

that  the  patents  shall  be  worked. 

The  case  does  not  even  stop  there,  because  any  of  these  parties 
may  surrender  the  licenses  which  have  been  granted,  and  if  licenses 
therefore  be  granted  to  one  or  other  of  the  parties,  and  a  surrender 
of  these  licenses  be  made,  the  effect  of  it  is,  that  there  being  no 
one  licensed  to  work  the  patents,  the  patents  cannot  from  the  time 
of  that  surrender  be  worked  at  all. 

The  Solicitor-General  in  his  very  able  argument  attempted  to 
answer  that  objection  upon  the  ground,  that  the  rights  of  the  par- 
ties were  declared  by  the  award,  and  that  they  must  proceed  accord- 
ing to  those  rights ;  but,  looking  to  the  terms  of  the  submission, 
the  clear  intent  of  the  parties  was,  that  the  patents  should  be 
worked  under  regulations,  and  if  the  award,  therefore,  has  placed 
the  patents  in  such  a  position  that  they  cannot  be  worked,  it  has 
clearly  gone  beyond  the  intention  of  the  parties  expressed  in  the 
submission,  and  cannot  be  considered  final  and  conclusive  upon 
the  subject  of  the  working. 

A  good  deal  has  been  said  in  the  course  of  the  argument  as  to 
the  reasonableness  or  unreasonableness  of  the  award.  Upon  that 
I  think  it  right  to  say  one  or  two  words,  because  it  has  been 
the  subject  of  observation  with  reference  to  the  case  of  Wood  ▼. 
QriffUhs. 

According  to  the  provisions  of  this  award,  any  party  taking  ont 
a  license  may  work  all  the  patents,  though  those  patents  may  re- 
late not  only  to  gutta-percha,  but  partly  to  gutta-percha  and  partly 
to  other  matters.     But  how  is  the  royalty  which  is  to  be 

*  326    paid  upon  the  working  *  of  the  patents  provided  for  ?    Why 

the  royalty  is  to  be  paid  upon  the  working  of  gutta-percha, 

and  therefore  if  any  one  thinks  proper  to  take  the  license,  he  may 

work  one  of  these  patents  for  all  the  purposes  to  which  the  patents 

are  applicable,  and  if  he  does  not  apply  them  to  gutta-percha  he  is 

[  250  ] 


*     NICKELS  V.  HANCOCK.  *  825 

liable  to  pay  no  royalty  whatever.  In  that  case,  too,  the  whole 
right  and  interest  of  all  the  parties  to  this  agreement,  who  have 
not  taken  licenses,  wonld  be  utterly  and  entirely  destroyed.  I  do 
not  understand  Lord  Eldon's  observations  as  to  the  course  which 
the  Court  will  take  in  judging  of  the  reasonableness  of  the 
award,  or  allowing  the  consideration  of  that  question  to  enter  into 
the  question  of  specific  performance  of  the  award  to  go  to  that 
extent. 

K  it  be  a  fair  subject  of  discussion  and  consideration  whether 
one  course  or  another  course  be  the  right  one  to  be  taken  by  par- 
ties who  have  submitted  their  differences  to  arbitration,  and  have 
said  that  they  will  abide  by  the  decision  of  the  arbitrator,  I  might 
agree  that  the  judgment  of  the  arbitrator  upon  that  question  must 
decide  the  point.  But  here  the  judgment  of  the  arbitrator  goes  to 
the  length  of  destroying  the  right  of  one  of  the  parties  to  the 
agreement,  though  the  parties  never  authorized  Mr.  Garpmael  to 
decide  that  any  one  of  them  had  no  right,  and  should  acquire  no 
interest  in  the  subject  in  dispute,  but  only  agreed  that  he  should 
determine  the  mode  in  which  their  rights  and  interests  should  be 
regulated. 

It  seems  to  me,  therefore,  that,  if  it  was  necessary  to  decide  this 
question  upon  the  point  of  unreasonableness,  that  point  alone 
would  be  sufficient  to  decide  it.  I  think  it  unnecessary,  however, 
to  decide  the  case  upon  that  point,  there  being  here  a  want 
of  finality,  excess  *  of  authority,  and  an  impossibility  of  *  326 
working  out  the  award  according  to  the  rights  and  interests 
of  the  parties. 

It  is  said  that  there  has  been  acquiescence  here,  and  such  acqui- 
escence on  the  part  of  Mr.  Hancock  as  will  entitle  the  plaintiffs  to 
enforce  the  agreement  against  him,  and  the  case  has  been  stated 
as  strongly  as  it  could  be  with  respect  to  the  amount  of  expendi- 
ture on  the  part  of  the  plaintiffs  and  on  the  part  of  Bewley  and 
Gurney,  made,  as  it  is  said,  upon  the  ground  of  Mr.  Hancock's 
acquiescence.  It  is  endeavoured,  therefore,  to  bring  this  case 
within  the  principle  of  those  cases  in  which  the  Court  will  direct 
a  specific  performance  on  the  ground  of  the  party  having  lain  by. 
Looking  at  those  authorities,  I  am  quite  satisfied  that  there  has 
been  no  such  acquiescence  on  the  part  of  Mr.  Hancock,  no  such 
encouragement  to  the  other  parties,  as  would  justify  the  Court  in 
enforcing  the  agreement  against  him  upon  that  ground.    He  re- 
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fused  at  a  very  early  stage  of  the  business  to  receive  1200?.,  which, 
according  to  the  third  clause  of  the  award,  was  to  be  paid  to  him. 
It  appears  that  there  have  been  repeated  discussions  upon  the  sub- 
ject of  this  award.  Some  portions  of  the  statements  made  by  Mr. 
Hancock,  with  reference  to  what  passed  between  himself  and 
others,  are  not  satisfactorily  met  by  the  affidavits  on  the  other 
side,  and  the  true  result  of  this  part  of  the  case  seems  to  me  to 
be,  that  the  plaintififs  have  acted  a  little  more  hastily  than  they 
need  have  done ;  but  I  think  that  the  fact  of  their  having  so  acted 
cannot  entitle  them  to  enforce  the  award  against  Mr.  Hancock 
upon  the  ground  of  acquiescence.  I  think  so  the  more  because  if 
these  plaintiflFs  have  sustained  injury  by  the  course  of  proceeding 
taken  on  their  part,  and  if  they  were  led  into  that  misfor- 
*  327  tune  by  the  conduct  of  Mr.  Hancock,  *  the  law  aflFords  them 
an  ample  remedy  for  any  injury  which  they  have  suffered 
in  that  respect. 

There  is  only  one  other  point  upon  which  I  have  to  make  an 
observation ;  viz.,  the  argument  brought  forward  by  the  Solicitor- 
General,  that  we  should  separate  from  this  award  those  parts 
which  go  beyond  the  authority,  or  which  cannot  be  dealt  with,  and 
enforce  the  performance  of  the  remainder.  I  do  not  think,  look- 
ing at  this  award,  that  it  is  possible  to  do  so ;  nor  do  I  feel  at  all 
satisfied  that  this  Court  would  enforce  the  performance  of  part  of 
an  award  if  it  appears  that  it  cannot  be  enforced  wholly.  I  think 
that  this  Court,  in  its  ordinary  exercise  of  this  jurisdiction,  does 
not  enforce  parts  of  agreements.  It  is  exactly  one  of  the  cases 
which  this  Court  ordinarily  leaves  to  a  Court  of  Law,  as  being 
better  able  to  do  justice  between  the  parties  than  this  Court 
can  do. 

I  quite  concur  in  the  opinion  of  my  learned  brother  that  this 
appeal  must  be  dismissed  with  costs. 
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1855.    June  25.    Before  the  Lords  Justices. 

An  agreement  to  take  a  lease  of  a  house  if  put  into  thorough  repair,  and  the 
drawing-rooms  "handsomely  decorated  according  to  the  present  style :^* 
Meld,  too  uncertain  for  the  Court  to  enforce.' 

This  was  an  appeal  from  a  decree  of  the  Master  of  the  Rolls, 
directing  the  specific  performance  of  an  agreement  for  a  lease. 

On  the  16th  of  April,  1854,  the  plaintiff  wrote  to  the  defendant's 
Bon-in-law,  who  had  authority  to  act  for  her  in  the  matter,  the 
following  letter :  "  Sir,  —  Mr.  Booth  has  sent  me  your  note  relative 
to  the  house  in  Abbey  Place.  I  took  the  lease  for  twenty-one 
years  in  1844,  determinable  at  the  expiration  of  the  first  seven  or 
fourteen  years,  and  the  fourteen  years  will  not  expire  till  1858. 
I  have  no  objection  to  let  the  house  at  an  annual  rent,  or  assign 
the  lease,  whichever  is  approved  of  by  the  tenant.  I  believe  the 
house  to  be  in  a  most  perfect  state  of  repair ;  if  not,  I  will  put  it 
into  thorough  repair. " 

The  defendant's  son-in-law  replied  as  follows :  "  Sir,  —  In  reply 
to  your  note  of  the  16th  instant,  I  beg  to  say  that  Mrs.  Portington, 
my  mother-in-law,  and  for  whom  I  am  acting  as  we  all  live  to- 
gether, will  be  willing  to  take  the  house  in  Abbey  Place  on  an 
agreement  for  three  years  from  Midsummer  next  at  the  rent  asked, 
85/.,  if  put  into  thorough  repair,  and  would  like  to  have  the  option 
to  remain  afterwards  as  a  yearly  tenant.  We  took  the  house  we 
now  occupy  on  the  same  agreement,  and  have  been  eleven  years 
in  it.  Her  object  in  taking  a  house  for  that  term  being,  not  that 
she  should  have  to  quit  at  the  expiration,  but  simply  that  she  may, 
in  case  of  death,  not  leave  her  family  encumbered.  She  formerly 
occupied  a  house  in  Hamilton  Terrace  on  a  like  agreement, 
*  and  was  in  it  fourteen  and  a  half  years.  Of  the  sub-  *  329 
stantial  repairs  I  am  not  capable  of  speaking,  but  the  rain 
seems  to  have  penetrated  the  roof,  and  the  upper  ceilings  are  not 

>  See  Sugden  V.  &  P.  (14th  £ng.  ed.)  213,  214 ;  Brace  v.  Wehnert,  25 
BeaT.  348;  Parker  v.  Taswell,  27  L.  J.  N.  S.  812;  2  De  G.  &  J.  559,  572; 
Cooper  V.  Hood,  26  Beav.  293 ;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1659,  1660,  and 
note  (1)  ;  Ojdbrd  v,  P^OTand,  L.  R.  2  Cas.  in  Priv.  Council,  135. 
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only  stained  but  cracked,  and  the  portico  of  the  gate  and  the  iron 
railing  are  much  out  of  order.  Of  the  ornamental  I  am  really 
almost  afraid  to  speak,  for  Mrs.  Parry  and  I  have  just  been  over 
the  house  again  and  find  that  the  walls  are  not  only  broken  in 
many  places,  but  that  they  must  be  repapered  throughout  the 
house.  The  drawing-rooms  we  should  require  to  be  handsomely 
decorated  according  to  the  present  style.  Paint  is  required  both 
inside  and  outside,  although  perhaps  for  some  parts  one  coat 
might  be  sufficient.  We  did  not  look  at  the  basement  to-day,  but 
I  remember  that  it  required  to  be  cleaned  throughout.  I  fear  you 
may  think  me  exigent,  but  really  think  it  better  to  be  as  candid  as 
possible  on  the  matter,  and  for  that  reason  I  have  endeavoured  to 
enter  thus  minutely  into  all  the  circumstances,  and  with  every 
apology,  begging  for  an  early  reply,  and  am.  Sir,  yours  very 
truly,  L.  J.  Parry.  " 

The  plaintiff  replied  as  follows :  "  19th  April,  1854.  Sir,  —  I 
reply  to  your  letter  of  the  18th.  I  will  agree  to  the  terms  you 
mention  as  to  the  house  No.  14,  Abbey  Place,  and  I  have  requested 
a  gentleman,  a  friend  of  mine,  a  surveyor,  to  have  the  necessary 
repairs,  <fec.,  required  by  you  completed.  Perhaps  you  woidd  like 
to  meet  him  at  the  house ;  and  if  so,  as  he  resides  at  St.  John's 
Wood,  I  have  no  doubt  he  would  do  so. " 

Disputes  having  arisen  as  to  the  repairs  the  defendant  refused 
to  take  the  lease,  and  the  present  suit  was  instituted.  The  Master 
of  the  Rolls  decided  that  the  two  letters  constituted  a  valid  agree- 
ment, and  decreed  the  execution  of  a  lease  for  three  years  if  a 
good  title  to  grant  such  lease  could  be  shown,  the  rent  to 
*  330  be  reserved  by  *  such  lease  to  commence  and  be  payable 
from  the  time  when  the  said  house  and  premises  shall  be 
thoroughly  repaired  and  decorated  as  provided  by  the  said  agree- 
ment, any  question  as  to  the  said  repairs  and  decorations  to  be 
settled  by  the  Judge  in  case  of  difference  between  the  parties. 

The  defendant  appealed  from  the  whole  decree. 

Mr.  Boundell  Palmer  and  Mr.  Nugent^  for  the  plaintiff. 

Mr.  CampbeU  and  Mr.  Regnier  W.  Moore,  for  the  defendant. 

The  Lord  Justice  Knight  Bruce.  —  It  appears  to  me  that  the 
expressions,  "  if  put  into  thorough  repair, "  ancT  "  the  drawing- 
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rooms  we  should  require  to  be  handsomely  decorated  according  to 
the  present  style ;  paint  is  required  both  inside  and  outside,  al- 
though perhaps  for  some  parts  one  coat  might  be  sufficient,"  have 
imported  uncertainty  into  what  might  otherwise  have  amounted  to 
an  agreement  sufficiently  definite  for  the  Court  to  enforce.  That 
uncertainty  has  not  been  removed,  and  I  think  that  the  bill  should 
have  been  dismissed ;  but  as  the  defendant's  conduct  appears  to 
haye  been  rather  unreasonable  the  bill  will  be  dismissed  without 
costs. 

The  Lord  Justice  Turner  concurred. 


*  HOPE  V.  LIDDELL.  *  331 

1865.    June  26,  30.    Before  the  Lobds  Justices. 

A  deed  containing  a  recital  alleged  to  be  material  to  the  case  of  defendants  in 
a  suit  was  in  the  custody  of  the  solicitor  of  some  of  the  parties  to  the  deed, 
and  he  claimed  a  lien  on  it  in  respect  of  the  costs  of  its  preparation.  On  his 
being  called  as  a  witness  hy  the  defendants,  who  were  not  his  clients  or  par- 
ties to  the  deed,  to  produce  it :  Held,  that  he  could  not  refuse  to  do  so  by 
reason  of  his  lien.* 

This  was  the  appeal  of  Mr.  Clipperton,  a  witness  in  the  cause, 
against  an  order  of  the  Master  of  the  Rolls,  directing  him  at  his 
own  expense  to  produce  before  the  examiner  an  indenture  dated 
the  6th  of  March,  1830,  and  made  between  the  parties  specified  in 
the  order. 

The  suit  in  which  the  appellant  was  called  as  a  witness  was  one 
instituted  by  cestim  que  trustent  to  set  aside  a  sale  by  trustees. 
The  defendants,  on  whose  behalf  the  witness  was  called,  alleged 
that  the  deed  in  question  (which  was  mentioned  in  the  answer  of 
those  defendants)  was  one  of  a  series  of  deeds  executed  by  the 
cestuiB  que  trustent^  tending  to  show  that  they  had  sanctioned  and 
adopted  the  sale  which  it  was  the  object  of  the  suit  to  impeach. 

A  cross  bill  had  been  filed  by  the  defendants,  and  amongst  the 

>  See  1  Dan.  Ch.  Fr.  (4th  Am.  ed.)  909,  943,  1827,  1842. 
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documents  mentioned  in  the  answer  of  one  of  the  defendants  to 
that  suit,  who  was  one  of  the  plaintiffs  in  the  present  suit,  was  a 
copy  of  the  deed  in  question. 

The  witness,  on  his  examination  on  the  23d  April,  1855,  stated 
as  follows :  —  , 

"  I  was  formerly  in  practice  as  a  solicitor,  but  do  not  now  take 
out  any  certificate.  I  practised  as  such  in  1830,  and  down  to 
1849.  I  transacted  business  for  Benjamin  Norton  in  1830.  I 
only  know  the  plaintiff  Octavius  Greene  by  name.    I  prepared  a 

deed  in  1830  for  Benjamin  Norton. 
*  332       *  "  Q.  Is  the  deed  prepared  by  you  in  the  year  1830  the 
deed  mentioned  in  your  subpcma  duces  tecum  f 

^'  A.  I  decline  to  answer  the  question,  because  I  haye  a  lien  on 
tlie  deed  prepared  by  me  for  Benjamin  Norton  in  1830. 

*'*'  Q.  Have  you  in  your  possession  the  deed  mentioned  in  the 
subpoena  duces  tecum  served  upon  you  ? 

''  A,  I  have  a  deed  in  my  possession,  made  between  the  parties 
named  in  the  subpoena  duces  tecum^  but  whether  it  is  the  deed 
mentioned  I  do  not  know. 

'^  Q.  Does  the  deed  bear  the  same  date  as  that  in  the  subpoena  f 

"  A.  The  deed,  on  inspection,  will  show  that. 

^^  Q.  I  call  on  you  to  produce  the  deed  in  your  possession. 
Will  you  do  so  ? 

"  A.  I  decline  to  produce  the  deed  that  I  have  in  my  posses- 
sion, because  I  have  a  lien  upon  it.  Upon  that  lien  being  satisfied 
I  am  ready  to  give  it  up.  I  claim  the  lien  under  Benjamin  Nor- 
ton and  Edward  Spencer  Norton,  and  any  other  person  liable 
to  me. 

"  Q.  How  did  your  lien  arise  ? 

^'  A,  For  the  preparation  of  the  deed  and  the  arrangements  con- 
sequent upon  it,  and  carrying  it  out.  I  have  not  carried  in  any 
claim  against  Benjamin  Norton's  estate.  I  sent  my  bill  against 
Benjamin  Norton  to  Mr.  Currie,  who  I  thought  was  his  executor, 
and  he  returned  it  to  me  ;  it  is  about  twenty  years  since  I  sent  it 
in.  I  have  not  carried  in  any  claim  under  the  suit  for  administer- 
ing Benjamin  Norton's  estate.  I  have  not  made  any  claim  s^inst 
Edward  Spencer  Norton  or  his  estate.  I  do  not  know  that  he  is 
dead." 
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On  the  8d  of  May  the  defendants,  on  whose  behalf  the 
appellant  had  been  served  with  the  auhpcena  dunces  *  tecum,  *  388 
caused  him  to  be  served  with  a  notice  of  motion  that  he 
might  be  ordered  to  produce  before  the  examiner,  and  at  the  hear- 
ing, the  deed  in  question,  and  to  pay  the  costs  occasioned  by  his 
refusal  to  produce  it  before  the  examiner,  and  of  the  motion. 
The  Master  of  the  Rolls,  after  hearing  counsel  for  the  defendants 
and  for  the  witness,  made  the  order  under  appeal,  which  also 
ordered  that  the  defendants'  costs  should  be  costs  in  the  cause. 

Mr.  FoUett  and  Mr.  Edmund  JameB,  in  support  of  the  appeal. 
—  The  appellant  cannot  be  called  on  to  produce  the  deed  until  his 
costs  are  paid.  If  his  clients  were  living  they  might,  perhaps,  be 
compelled  to  produce  the  deed,  and  for  that  purpose  might  be 
compelled  to  pay  the  amount  due  to  the  solicitor  so  as  to  free  the 
document  from  his  lien.  But  their  representatives  are  not  before 
the  Court. 

[The  Lobd  Justice  Knight  Bruce.  —  Can  a  lien  on  a  docu- 
ment give  a  witness  greater  privilege  as  to  withholding  it  than 
the  absolute  property  in  it  would  ?  If  it  were  the  witness's  prop- 
erty, and  contained  material  evidence,  could  he  refuse  to  produce 
it  ?  The  question  as  to  the  propriety  of  the  representatives  of  the 
owners  of  the  deed  being  before  the  Court  is  a  different  one,  but 
the  witness  has  not  made  any  objection  upon  that  ground.] 

We  submit  that  the  defendants  cannot  be  permitted  to  gain  any 
advantage  by  calling  the  solicitor  as  a  witness,  without  calling  the 
parties  to  whom  the  deed  belongs,  and  in  whose  absence  he  has  no 
right  to  produce  it. 

They  referred  to  Doe  v.  Ross,  (a)  Chiffith  v.  Ricketts,  (6) 
Thompson  v.  Mosley,  (c)  Kemp  v.  King,  (^d)  Re  *  Oaford  *  834 
and  Worcester  Extension  and  Chester  Junction  Railway,  (e) 
J^ickering  v.  Noyes,  (J)  Ex  parte  Shaw,  (A)  Liddell  v.  Norton,  (%) 
Warburton  v.  Edge.  (*) 

(a)  7  M.  &  W.  102.  (g)  1  Bam.  &  C.  262. 

(6)  7  Hare,  299.  (A)  Jacob,  270. 

(c)  6  Car.  &  P.  601.  (i)   1  Kay,  App.  xi. 

Id)  2  Moo.  &  Bob.  487.  [k)  9  Sim.  508. 
(e)  1  De  G.  &  S.  728. 
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Mr.  jB.  Palmer  and  Mr.  Amphlettj  for  the  respondents,  referred 
to  Brassingtxm  v.  Brasaington,  (a)  Furlong  v.  Howard^  (V)  Com- 
merell  v.  Poynton^  (c)  Ro9B  v.  Laughton^  (d)  Pelly  t.  Wathen.  (e) 

JKr.  FoUett  replied. 

Judgment  reserved. 

Jane  30. 

The  Lord  Justice  Knight  Bruce.  —  Mr.  Clipperton,  a  solici- 
tor, or  formerly  a  solicitor,  has  in  his  possession  a  deed,  which 
we  must,  for  present  purposes,  take  to  be  a  deed  of  assignment 
from  Mr.  Edward  Spencer  Norton,  now  deceased,  to  his  father 
Mr.  Benjamin  Norton,  also  now  deceased,  of  a  share  in  the  pro- 
ceeds of  the  sale  of  an  estate. 

This  deed  is  the  subject  of  the  order  under  appeal.     Mr.  Clip- 
perton, who  prepared  the  deed  as  the  solicitor  of  one  or  both  of 
those  two  gentlemen,  claims  a  lien  upon  it  for  professional  costs, 
alleged,  probably  with  truth,  to  be  due  to  Mr.  Clipperton  from  Mr. 
Edward  Spencer  Norton  and  Mr.  Benjamin  Norton,  or  from  one 
of  them.     But  Mr.  Clipperton  has  not  any  other  title  or 
*  335   *  right  to  the  deed,  which,  subject  or  not  subject  to  the 
lien  claimed  by  him,  belongs,  as  I  collect,  to  the  repre- 
sentatives of  Mr.   Edward   Spencer  Norton   and  Mr.   Benjamin 
Norton,  or  of  one  of  them,  and  is  required  by  the  three  defendants 
in  this  cause,  who  obtained  the  order  under  appeal,  to  be  produced 
and  proved  in  evidence  in  the  cause  for  them  against  the  plain- 
tiffs, who  deny,  and  are  interested  in  denying,  while  those  three 
defendants  assert,  and  are  interested  in  maintaining,  that  the 
sale,  of  which  a  share  in  the  proceeds  must  be  taken  to  have  been 
assigned,  as  I  have  said,  by  the  deed,  was  a  valid  sale  or  cannot 
be  disturbed ;  the  right,  or  absence  of  right,  to  dispute  and  im- 
peach the  sale  being  the  main  or  only  question  in  the  suit ;  and 
upon  that  question  those  three  defendants,  with  apparent  reason, 
allege  that  the  deed  would  be  useful  evidence  for  them,  as  show- 
ing an  adoption  or  confirmation  of  the  sale  by  Edward  Spencer 

(a)  1  Sim.  &  St.  455.  ((2)  1  Yes.  &  B.  349. 

(6)  2  Sch.  &  Lef.  115.  {e)   1  De  G.,  M.  &  6.  16. 

(c)   1  Swanst.  1. 
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Norton,  who,  if  he  were  alive  and  had  not  executed  the  deed, 
would  be  one  of  the  persons  interested  in  disputing,  and  entitled 
to  dispute,  the  sale,  upon  the  supposition  that  it  is  disputable. 

The  respective  representatives  of  that  gentleman  and  of  his 
father  are  said,  and  I  suppose  with  truth,  not  to  be  in  those 
characters  parties  to  the  cause. 

The  sale  of  the  estate,  I  believe,  preceded  the  assignment,  but 
was  not  made  either  by  the  son  or  by  the  father ;  the  latter's  con- 
sent, however,  was  one  of  the  conditions  necessary  to  its  validity, 
and  was  given,  as  I  understand,  also  before  the  assignment.  The 
defendants,  who  obtained  the  order,  do  not  claim,  do  not  in  any 
other  sense  claim,  under  Benjamin  Norton,  neither  do  these  defend- 
ants claim  under  Edward  Spencer  Norton.  Nor  has  Mr.  Clipper- 
ton  any  demand  whatever  against  these  defendants,  whose 
present  object  merely  is  to  establish  *  by  proof  of  the  deed  *  336 
that  Edward  Spencer  Norton  did  an  act  confirmatory  of  the 
sale. 

If  Benjamin  Norton  and  Edward  Spencer  Norton  were  now 
alive,  and  either  of  them  had  actual  possession  of  the  deed,  he 
would  be  compellable  certainly  to  produce  it  for  the  purpose  of 
evidence  at  the  instance  of  these  defendants.  Why  then,  subject 
to  the  qualification  which,  mentioned  by  us  during  the  argument, 
I  am  about  to  notice  again,  should  not  Mr.  Clipperton  do  so  ?  I 
think  that  he  ought. 

Whether,  if  Benjamin  Norton  and  Edward  Spencer  Norton  were 
now  living,  and  both  .or  either  of  them  were  now  applying  that 
Mr.  Clipperton  should  produce  the  deed  for  the  purpose  of  being 
given  in  evidence,  the  application  would  succeed,  is  a  dififerent 
point,  upon  wliich  I  do  not  express  any  opinion. 

His  motion  must  be  refused,  but  without  prejudice  to  his  right, 
if  any,  to  require  service  upon  or  notice  to  the  respective  repre- 
sentatives of  Benjamin  Norton  and  Edward  Spencer  Norton  before 
producing  the  instrument.  This  objection,  however,  seems  not 
to  have  been  taken  before  the  matter  was  brought  hither,  or  to 
have  been  a  ground  of  the  present  motion,  of  which,  as  it  appears 
to  me,  Mr.  Clipperton  should  pay  the  costs. 

I  may  add,  that  having  asked  one  of  the  fifteen  Judges  how,  in 
his  opinion,  a  case  like  the  present  ought  to  be  treated  at  Nisi 
PriuB,  he  informed  me,  without  hesitation,  that  the  production  of 
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the  deed  for  the  purpose  of  being  given  in  evidence  would  be  en- 
forced, but,  of  course,  without  interfering  otherwise  with  the 
possession. 

♦  337  *  The  Lord  Justice  Turner.  —  This  was  a  motion  to 
discharge  an  order  made  by  the  Master  of  the  Rolls  upon 
Mr.  Glippertop,  formerly  a  solicitor  but  not  now  practising,  for  the 
production  by  him  before  the  examiner  of  a  deed,  for  the  produc- 
tion of  which  a  subpoena  duces  tecum  had  been  served  upon  him. 

Mr.  Clipperton,  it  appears,  is  not  the  solicitor  of  any  of  the 
parties  in  the  cause,  nor,  as  I  understand,  for  any  persons  whose 
representatives  are  in  that  character  parties  in  the  cause  ;  but  he 
prepared  the  deed  in  question  many  years  ago  for  persons  who  are 
now  deceased,  and  he  claims  a  lien  upon  it  for  costs  due  to  him 
from  the  estates  of  those  persons.  It  is  upon  the  ground  of  that 
lien  he  refused  to  produce  the  deed. 

I  had  so  long  considered  this  point  to  be  settled  by  the  case  of 
Brassington  v.  Brassingtonj  (a)  to  which  I  may  now  add  that  of 
Bradahaw  v.  Brad%haw  as  reported  in  Russell  &  Mylne,  (6)  that 
it  was  not  without  siu*prise  that  I  heard  this  motion  opened. .  But 
so  many  cases  were  cited  in  the  argument,  that  I  desired  to  look 
into  them  before  disposing  of  the  motion,  the  more  so  as  it 'was 
said  that  the  authorities  were  conflicting.  Upon  examining  them, 
however,  this  does  not  appear  to  me  to  be  the  case,  any  further 
than  that  under  different  circumstances  there  are,  as  there  neces- 
sarily must  be,  different  decisions. 

Of  these  cases  cited,  there  are  two  cases  which,  in  my  opinion, 
may  at  once  be  laid  aside.  First,  the  cases  in  which  the  appli- 
cation to  the  Courts  has  been,  not  for  the  production  of 
*338  documents  under  a  mbpcevia  duces  tecum^  *but  for  the 
delivery  up  of  the  documents  ;  and,  secondly,  the  cases  in 
which  the  person  requiring  the  production  has  been  the  person 
against  whom  the  solicitor  has  claimed  the  lien.  It  is  manifestly 
a  different  question,  whether  documents  ought  to  be  delivered  up, 
and  whether  they  ought  to  be  produced,  and  a  different  question 
also,  whether  the  production  can  be  enforced  by  the  person  against 
whom  the  lien  is  claimed,  and  whether  it  can  be  enforced  by  a 

(a)  1  Sim.  &  St.  465.  (5)  Vol.  L  p.  853. 
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third  person.  The  cases  Ex  parte  Shaw  (a)  and  Warburton  v. 
JEdffe  (i)  are  of  the  first  class.  The  case  of  Kemp  v.  King  (c) 
is  of  the  second. 

Another  class  of  cases  was  also  referred  to,  which  has  as  little 
to  do  with  the  question  before  us,  the  cases  as  to  the  obligation 
resting  upon  a  defendant  to  satisfy  his  solicitor's  lien  in  order  to 
production,  of  which  lAddell  v.  Norton  (d)  is  an  instance.  Such 
cases  depend  upon  the  duty  of  the  party  and  not  of  the  witness.- 

The  only  cases  cited  in  support  of  this  motion,  which,  as  it 
seems  to  me,  can  be  said  to  have  any  bearing  upon  the  ques- 
tion,  are  those  of  Doe  v.  Robb  (e)  and   Chriffith  v.  Ricketts.  (jg) 
The  case  of  Doe  v.  Rom^  (e)  instead  of  supporting  the  appellant's 
case,  is,  I  think,  opposed  to  it,  for  whatever  may  have  been  the 
facts  of  that  case,  it  is  clear  that  in  the  judgment  the  Court  pro- 
ceeded on  the  ground  that  Baxter  was  a  mortgagee,  and,  therefore, 
as  it  is  expressed  in  the  judgment,  had  a  title  of  his^own,  and  not 
a  title  depending  merely  upon  that  of  Weetman  his  client ;  and 
from  this  and  what  follows  —  that  if  the  objection  had  been  taken 
at  the  trial,  it  might  have  been  cured  by  callyig  Weetman, 
—  it  seems  to  me  to  be  clear,  *  that  the  Court  considered    *  889 
that,  if  Baxter  had  not  been  a  mortgagee,  the  question 
would  have  depended  upon  Wcetman's  title  and  not  upon  Baxter's.  . 
And  with  reference  to  Oriffith  v.  Ricketts^  (A)  I  certainly  cannot 
agree  to  what  is  reported  to  have  been  said  by  the  Vice-Chancellor, 
that  the  lien  of  a  solicitor  is,  in  substance,  the  same  as  a  mort- 
gage, nor  do  I  believe  that  the  Yice-Chancellor  said  this.     His 
observation,  I  have  no  doubt,  had  reference  to  the  title  of  Rosina 
Frost,  who,  it  appears,  claimed  under  a  mortgage.    To  suppose  that 
he  could  intend  to  place  a  solicitor's  lien  upon  the  same  footing  as  a 
mortgage  title,  would  be  to  impute  to  him  a  position  quite  at 
variance  with  his  general  accuracy.    These  cases,  therefore,  leave 
the   decisions  in  Brassington  v.    Braseinfftofij  (t)    Thompson  v. 
MoBeley^(1c)  and  the  other  cases  referred  to,  upon  the  general 
question,  whether  the  production  can  be  resisted  upon  the  mere 

(a)  Jac.  270.  (jg)  7  Hare,  299. 

(6)  9  Sim.  608.  {h)  7  Hare,  299.      . 

(c)  2  Moo.  &  Rob.  437.  (i)   1  Sim.  &  St.  455. 

(d)  Kay,  App.  xi.  (k)  6  Car.  &  P.  601. 
(«)  7  M.  &  W.  102. 
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ground  of  lien,  quite  unaffected ;  and  this  case  must,  upon  that 
point,  be  governed  by  those  decisions. 

Upon  the  subordinate  point,  which  was  suggested  in  argument^ 
whether  the  production  ought  to  be  enforced  in  the  absence  of  the 
persons  now  representing  the  late  clients  of  Mr.  Clipperton,  it  is 
unnecessary  for  us  to  give  any  opinion,  as  the  point  has  not  jet 
been  raised  by  the  witness,  and,  under  the  circumstances  of  this 
case,  perhaps  never  may  be  raised  by  him ;  but  I  think  the  order 
should  be  expressed  to  be  without  prejudice  to  that  question.  The 
Master  of  the  Rolls,  however,  would  probably  have  so  qualified  the 
order,  if  he  had  been  asked  to  do  so,  and  I  think,  therefore, 
the  point  ought  not  to  affect  the  costs  of  the  motion,  which  must 
be  paid  by  Mr.  Clipperton.^ 


♦340  ♦MINET  V.  LEMAN.^ 

1855.    June  11,  12,  28,  30.    Before  the  Lords  Justices. 

Hdd,  by  Lord  Justice  Turner,  confirming  a  decision  of  the  Master  of  the  Rolls, 
and  semble,  per  Lord  Justice  KiaoHT  Bruce,  that  under  the  General  Enclo- 
sure Act,  8  &  9  Vict.  c.  118,  gavelkind  land  may  be  exchanged  for  lands 
held  in  common  socage. 

But  held,  by  Lord  Justice  Knight  Bruce,  that,  however  this  might  be,  an 
experienced  solicitor  purchasing  subject  to  a  condition  of  sale  stating  that  the 
property  which  was  in  Kent  was  in  the  course  of  being  exchanged  under  the 
Act  for  lands  in  Middlesex,  and  that  the  title  would  be  that  to  the  Middlesex 
lands,  could  not  successfully  resist  a  specific  performance  on  the  ground  of  a 
doubt  as  to  the  construction  of  the  Act  of  Parliament.' 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Bolls, 
reported  in  the  20th  volume  of  Mr.  Beavan's  Reports,  (a)  directing  a 
specific  performance  of  an  agreement  for  the  purchase  by  the  defend- 
ant from  the  plaintiff  of  lands  in  Kent,  of  gavelkind  tenure,  which  had 

(a)  Page  269. 

1  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  909. 

•  S.  C,  1  Jur.  N.  S.  410,  692 ;  24  L.  J.  Ch.  645. 

»  See  Sugden  V.  &  P.  (14th  Eng.  ed.)  374,  375. 
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been  the  subject  of  an  exchange  under  an  enclosure  Act  for  lands 
in  Middlesex. 

The  agreement  had  been  made  subject  to  conditions  of  sale,  of 
which  the  fifth  contained  special  stipulations  as  to  specific  por- 
tions of  the  property,  the  title  to  which  was  not  in  dispute,  and 
the  sixth  was  as  follows :  — 

"  The  remainder  of  the  property  comprised  in  the  particulars 
and  plan  is  in  the  course  of  being  exchanged  for  fee-simple  prop- 
erty in  Middlesex,  under  the  provisions  of  the  Acts  of  Parliament 
for  the  enclosure,  exchange,  and  improvement  of  land,  and  which 
exchange  has  proceeded  so  far  as  the  issuing  of  advei-tisements 
preliminary  to  the  order  for  the  exchange  being  confirmed  by  the 
enclosure  commissioners.  The  effect  of  such  exchange  will  be  to 
transfer  to  the  property  comprised  in  this  sale  the  title  which,  up 
to  the  completion  of  the  exchange,  was  or  is  applicable  to  the  Mid- 
dlesex property.  The  title  therefore  which  the  vendor  will  pro- 
duce to  the  property  comprised  in  this  sale  (beyond  the  small 
portions  mentioned  in  the  fifth  condition)  will  be  that  relat- 
ing to  the  Middlesex  *  estate ;  and  the  vendor  shall  not  be  *  341 
required  to  produce,  nor  shall  any  objection  or  requisition 
be  made  or  taken  in  respect  of,  the  title  applicable  to  the  property 
mentioned  in  the  foregoing  pai*ticulars  prior  to  the  completion  of 
such  exchange,  and  it  shall  not  be  an  objection  that  the  vendor 
does  not  deliver  with  the  other  abstracts  an  abstract  of  the  order 
for  the  exchange  duly  confirmed  by  the  commissioners,  but  it 
shall  be  sufficient  if  he  deliver  such  last-mentioned  abstract  and 
produce  the  order  for  exchange  at  any  time  before  the  completion 
of  the  purchase,  and  such  production  shall  be  deemed  conclusive 
evidence  that  the  exchange  has  been  duly  effected  and  completed 
under  the  above-mentioned  Acts." 

The  questions  were :  first,  whether  the  exchange  was  valid  under 
the  provisions  of  the  General  Enclosure  Acts,  the  lands  exchanged 
being  of  different  tenures ;  and  secondly,  whether,  if  it  were  not, 
any  objection  on  this  ground  was  precluded  by  the  conditions  of 
sale.  The  Master  of  the  Rolls  decided  the  former  in  the  affirma- 
tive, and  the  defendant  appealed. 

Mr.  Boupell  and  Mr.  Pole^  for  the  plaintiff. 
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Mr.  R.  Palmer  and  Mr,  Robaon,  for  the  defendant. 

Mr.  Roupell,  in  reply.  —  The  nature  of  the  arguments  appear 
sufficiently  from  the  judgments. 

The  following  authorities  were  referred  to:  Coke  Lit.,  (a) 
♦842    Wright's  Tenures,  (6)  2  Blackst.  Com.,  (^c)  Johnson  *y. 
Smiley^  (d)  Robinson  on  Gavelkind,  (e)  Hawkins  y.  Qaih- 
ercole.  (jg^ 

Judgment  reserved. 

June  80. 

The  Lord  Justice  Turner.  —  This  case  involves  two  points :  one 
upon  the  eflFect  of  the  conditions  under  which  the  property  in  ques- 
tion has  been  agreed  to  be  sold,  the  other  upon  the  extent  of  the 
powers  of  the  enclosure  commissioners  as  to  exchanges  of  lands 
not  connected  with  enclosures  made  under  the  provisions  of  their 
Acts. 

The  first  of  these  questions,  that  upon  the  effect  of  the  condi- 
tions, would  probably  of  itself  be  sufficient  to  decide  the  case 
before  us  in  the  plaintiff's  favour,  but  the  Master  of  the  Bolls  has 
not  disposed  of  the  case  upon  that  ground.  He  has  in  a  most 
careful  and  well-considered  judgment  entered  at  length  into  the 
queption  as  to  the  powers  of  the  enclosure  commissioners,  and, 
having  regard  to  the  importance  of  the  question,  as  affecting  the 
titles  to  estates  already  exchanged  under  the  Acts,  and  to  the 
future  exercise  of  the  commissioners'  powers,  I  think  it  better  to 
pursue  the  same  course.  I  do  so  the  more  readily,  as  my  opinion 
upon  the  subject  coincides  with  that  of  the  Master  of  the  Rolls. 

It  "is  not  material  to  travel  into  the  facts  of  the  case.  The 
enclosure  commissioners,  assuming  to  act  under  the  powers 
*  848  given  by  their  Acts,  have  confirmed  an  exchange  *  of  gavel- 
kind lands  in  Kent  from  common  socage  lands  in  Middle- 
sex, and  the  question  is  whether  a  title  depending  on  this  exchange 
can  be  forced  upon  a  purchaser.    The  question  as  to  the  power  of 

(a)  Pages  535,  116  a.  (d)  17  Beav.  223. 

(&)  Pages  203,  206,  4th  ed.  (e)  Book  I.  chap.  5. 

(c)  Pages  79,  84.  (J)  6  De  6.,  M.  &  G.  1. 
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the  commissioners  depends  upon  the  147th  section  of  the  first  of 
their  Acts,  8  &  9  Yict.  c.  118.    That  section  is  as  follows :  — 

^^  That  it  shall  be  lawful  for  the  commissioners,  upon  the  appli- 
cation in  writing  of  the  persons  interested,  according  to  the  defini- 
tion hereinbefore  contained  in  lands  not  subject  to  be  enclosed 
under  this  Act,  or  in  lands  subject  to  be  enclosed  under  this  Act, 
as  to  which  no  proceedings  for  an  enclosure  shall  be  pending,  and 
who  shall  desire  to  efifect  an  exchange  of  lands  in  which  they  re- 
spectively shall  be  so  interested,  to  direct  inquiries  whether  such 
proposed  exchange  would  be  beneficial  to  the  owners  of  such 
respective  lands ;  and  in  case  the  commissioners  shall  be  of  opinion 
that  such  exchange  would  be  beneficial,  and  that  the  terms  of  the 
proposed  exchange  are  just  and  reasonable,  they  shall,  unless 
notice  of  dissent  to  the  proposed  exchange  shall  be  given  under 
the  provision  hereinafter  contained,  cause  to  be  framed,  and  con- 
firmed under  the  hands  and  seal  of  the  commissioners,  an  order 
of  exchange,  with  a  map  or  plan  thereunto  annexed,  in  which 
order  shall  be  specified  and  shown  the  lands  given  and  taken  in 
exchange  by  each  person  so  interested  respectively ;  and  a  copy  of 
such  order,  under  the  seal  of  the  commissioners,  shall  be  delivered 
to  each  of  the  parties  on  whose  application  the  exchange  shall 
have  been  made ;  and  such  order  of  exchange  shall  be  good,  valid, 
and  efiectual  in  the  law  to  all  intents  and  purposes  whatsoever, 
and  shall  be  in  no  wise  liable  to  be  impeached  by  reason  of  any 
infirmity  of  estate  or  defect  of  title  of  the  persons  on  whose  appli- 
cation the  same  sh^U  have  been  made;  and  the  land  taken 
upon  every  such  exchange  shall  be  and  enure  to,  for,  and 
*upon  the  same  uses,  trusts,  intents,  and  purposes,  and  *344 
subject  to  the  same  conditions,  charges,  and  incumbrances, 
as  the  lands  given  on  such  exchange  would  have  stood  limited  or 
been  subject  to  in  case  such  order  had  not  been  made ;  and  all 
expenses  with  reference  to  such  order  and  exchange,  or  the  in- 
quiries in  relation  thereto,  or  to  any  proposed  exchange,  shall  be 
borne  by  the  persons  on  whose  application  such  order  shall  have 
been  made  or  such  inquiries  undertaken:  provided  always,  that 
no  exchange  shall  be  made  of  any  land  held  in  right  of  any  church 
or  chapel  or  other  ecclesiastical  benefice  without  the  consent  testi- 
fied in  writing  of  the  bishop  of  the  diocese  and  the  patron  of  such 
benefice." 
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The  terms  of  this  section  are  perfectly  general,  and  no  reasonable 
doubt  can  be  entertained  that  its  language  extends  to  and  embraces 
all  freehold  lands  wherever  such  lands  may  be  situate,  and  what- 
ever may  be  the  incidents  of  the  tenure,  with  the  exception  only 
of  lands  subject  to  be  enclosed  under  the  Act,  and  as  to  which 
proceedings  for  an  enclosure  may  be  pending.    It  was,  indeed, 
scarcely  attempted  to  be  denied  at  the  bar,  that  if  the  case  stood 
upon  this  section  alone,  the  power  of  the  commissioners  to  orcler 
the  exchange  in  question  would  be  beyond  all  reasonable  doubt ; 
but  it  was  said  on  the  part  of  the  defendant  the  purchaser,  that 
the  earlier  parts  of  the  Act  distinguish  between  lands  subject  to  be 
enclosed,  and  lands  not  subject  to  be  enclosed ;  and  that  the  true 
meaning  of  the  147th  section  of  the  Act,  was  only  to  give  the  com- 
missioners power  to  order  exchanges  of  enclosable  lands,  which, 
in  the  earlier  parts  of  the  Act,  were  described  as  lands  not  subject 
to  be  enclosed, — to  give  them  the  same  power  over  those  lands 
as  is  given  by  the  92d  section  over  lands  in  the  course  of  enclosure, 
the  92d  section  enacting  thus :  '^  That  it  shall  be  lawful  for 
*345    the  valuer  to  allot  and  award  any  land  to  be  *  enclosed  in 
exchange  for  any  other  land  within  the  parish  in  which  the 
land  to  be  enclosed  shall  be  situate,  or  any  adjoining  parish,  and  it 
shall  be  lawful  for  the  valuer,  in  exercise  of  this  present  power,  to 
allot  all  or  any  part  of  the  land  which  would  have  been  subject  to 
be  allotted  under  this  Act,  for  the  purposes  of  exercise  and  recrea- 
tion, or  for  the  labouring  poor,  or  for  any  other  public  purposes, 
to  any  person  in  exchange  for  other  land  in  the  parish,  or  in  any 
adjoining  parish,  which  shall  appear  to  the  valuer  more  suitable 
or  convenient  for  the  purposes  of  exercise  and  recreation,  or  for 
the  labouring  poor,  or  for  such  other  public  purposes  as  aforesaid, 
and  t6  allot  such  other  land  for  such  purposes  accordingly,  and 
all  lands  taken  and  allotted  as  aforesaid  under  this  provision, 
although  not  situate  in  the  parish  in  which  the  land  given  in  ex- 
change for  the  same  shall  be  situate,  shall,  for  the  pui*poses  of  the 
provisions  herein  contained,  be  deemed  to  be  within  such  parish, 
and  be  managed  and  dealt  with  accordingly:   provided  that  all 
exchanges  under  which  land  shall  be  taken  and  allotted  for  public 
purposes  as  aforesaid,  shall  be  made  with  the  consent  of  the  person 
interested  in  the  land  so  taken,  and  that  all  other  exchanges  be 
made  with  the  consent  in  writing  of  the  persons  interested  in  the 
lands  so  exchanged,  and  every  such  exchange  so  to  be  made  shall 
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be  valid  and  effectual  to  all  purposes,  and  shall  be  specified  and 
declared  in  the  award ;  provided  also,  that  no  exchange  shall  be 
made  of  any  land  held  in  right  of  any  church  or  chapel,  or  other 
ecclesiastical  benefice,  without  the  consent  testified  in  writing  of 
the  bishop  of  the  diocese  and  the  patron  of  such  benefice :  provided 
also,  that  all  costs  and  expenses  attending  the  making  and  com- 
pleting of  any  such  exchanges,  except  exchanges  of  land  taken  for 
public  purposes,  shall  be  borne  by  the  several  parties  making  such 
exchanges,  in  such  manner  and  in  such  proportions  as  the 
valuer  shall  direct,  and  in  *  case  of  non-payment  thereof,  *  346 
shall  be  recovered  in  the  manner  directed  with  respect  to 
the  recovery  of  penalties  and  forfeitures,  and  the  expenses  of  the 
exchanges  of  land  taken  for  public  purposes  shall  be  considered 
part  of  the  expenses  of  the  enclosure." 

It  was  further  said,  on  the  part  of  the  defendant,  that  with  refer- 
ence to  the  provisions  of  the  92d  section,  confining  the  power  of 
exchange  in  cases  of  pending  enclosures  to  lands  in  the  same  or 
an  adjoining  parish,  and  with  reference  also  to  the  provisions  of 
the  93d  and  94th  sections,  the  93d  section  enacting  that  the  Act 
should  not  extend  to  prejudice  any  person  having  any  right  or 
claim  of  dower,  jointure,  annuity,  portion,  debt,  or  other  incum- 
brance upon  or  affecting  any  of  the  land  to  be  enclosed,  or  which 
should  be  exchanged  or  given  in  partition  in  pursuance  of  the  Act ; 
and  the  94th  section  being  in  these  terms :  '^  That  all  such  land 
as  shall  be  taken  in  exchange,  or  on  partition,  or  be  allotted  by 
virtue  of  this  Act,  shall  be  held  by  the  person  to  whom  it  shall  be 
given  in  exchange,  or  on  partition  or  allotted,  under  the  same 
tenures,  rents,  customs,  and  services  as  the  land  in  respect  of 
which  such  land  shall  have  been  given  in  exchange,  or  on  partition 
or  allotted,  would  have  been  held  in  case  no  such  exchange,  parti- 
tion, or  enclosure  had  been  made,  and  the  land  taken  in  exchange, 
or  on  partition  or  allotted,  in  respect  of  freehold,  shall  be  deemed 
freehold,  and  the  land  taken  in  exchange,  or  on  partition  or 
allotted,  in  respect  of  copyhold  or  customary  land,  shall  be  deemed 
copyhold  or  customary  land,  and  shall  be  held  of  the  lord  of  the 
same  manor,  under  the  same  rent,  and  by  the  same  customs  and 
services  as  the  copyhold  or  customary  land  in  respect  of  which  it 
may  havo  been  taken  in  exchange,  or  on  partition,  or  allotted, 
was  or  ought  to  have  been  held,  and  shall  pass  in  like  manner 
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*  347    as  the  copyhold  or  customary  land  in  respect  *  whereof 

such  exchanges,  partitions,  or  allotments  shall  be  made; 
and  as  to  copyhold  or  customary  allotments,  without  any  new 
admittance  in  respect  of  the  lands  taken  or  allotted  respectively, 
and  the  land  given  in  exchange,  or  on  partition,  or  allotted  in 
respect  of  leasehold  land,  shall  in  like  manner  be  deemed  lease- 
hold, and  shall  be  held  under  the  same  rents  and  covenants  as  the 
land  in  respect  of  which  it  may  have  been  allotted  was  held,  and 
the  remainder  or  reversion  thereof  shall  be  vested  in  the  same 
lessor  respectively  as  the  remainder  or  reversion  of  such  other 
land  was  vested  before  the  exchange,  partition,  or  allotment,  ex* 
cept  where  otherwise  particularly  directed  by  this  Act,"  —  the 
power  of  the  commissioners  under  the  147th  section  of  the  Act, 
ought  to  be  so  limited  as  to  disable  them  from  ordering  exchanges 
of  lands  situate  in  different  and  distinct  places,  or  of  freehold  lands 
.  which  by  tenure  are  subject  to  distinct  incidents. 

The  words  of  the  147th  section,  however,  being  so  wide  and 
general  as  I  have  mentioned,  we  are  bound,  before  adopting  any 
of  the  limited  constructions  for  which  the  defendant  has  been  con- 
tending, carefully  to  examine  the  other  provisions  of  the  Act. 
Upon  examining  them,  they  will  be  found,  as  it  seems  to  me,  by 
no  means  to  warrant  those  limited  constructions.  First.  With 
reference  to  the  power  of  exchange  given  by  the  147th  section 
being  confined  to  enclosable  lands,  described  in  the  earlier  parts  of 
the  Act  as  lands  not  subject  to  be  enclosed,  this  construction 
would,  in  any  event,  be  difficult,  as  it  requires  the  introduction 
into  the  section  of  new  and  additional  words.  In  order  to  give 
effect  to  it,  it  would  be  necessary  to  read  the  section  as  if  the 
words  were  not,  ^'  upon  the  application  of  persons  interested  in 
lands  not  subject  to  be  enclosed,"  but "  upon  the  application 

*  848    of  persons  interested  in  enclosable  lands,  *  which  are  here- 

inbefore declared  not  to  be  subject  to  be  enclosed."  This, 
no  doubt,  might  be  done  if  the  context  warranted  it,  but  when  we 
look  at  the  context,  what  foundation  do  we  find  for  this  restricted 
interpretation  of  the  words  which  the  legislature  has  used  ? 

The  lands  which  are  not  to  be  subject  to  be  enclosed  are  defined 
in  the  12th,  13th,  14th,  and  15th  sections  of  the  Act.     Upon  ex- 
amining those  sections,  it  will  be  found  that  the  only  enclosable 
lands  not  subject  to  be  enclosed  are  the  lands  in  the  New  Forest, 
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aud  the  Forest  of  Dean,  and  the  town  greens  and  village  greens 
mentioned  in  the  13th  and  15th  sections,  for  as  to  the  other  lands 
which  are  mentioned  in  the  12th  and  14th  sections,  the  Act  merely 
prescribes  that  they  shall  not  be  enclosed  without  the  authority  of 
Parliament. 

What  then  is  the  conclusion  toVhich  this  limited  construction 
leads  ?  Necessarily  this,  either  that  the  lands  mentioned  in  the 
12th  and  14th  sections  (the  lands  which  are  not  subject  to  be  en- 
closed without  the  authority  of  Parliament)  are  lands  falling  within 
the  power  of  exchange  given  by  the  147th  section,  or  that  that 
power  extends  only  to  the  lands  mentioned  in  the  13th  and  15th 
sections  (the  lands  in  the  New  Forest,  and  Forest  of  Dean,  and 
the  town  greens  and  village  greens).  It  is  impossible,  I  think,  to 
suppose  that  either  of  these  conclusions  would  meet  the  views  of 
the  legislature  in  the  147th  section  of  this  Act.  To  adopt  the  for- 
mer conclusion  would  be  to  suppose  that  the  legislature  meant  to 
give  the  commissioners  powers  of  exchange  over  lands  within  cer- 
tain distances  from  large  towns,  but  to  withhold  the  power  as  to 
lands  beyond  those  distances  ;  and  to  adopt  the  latter  conclusion 
would  be  without  any  assignable  reason  to  confine  the 
power  within  limits  *  within  which  hardly  any  useful  pur-  *  849 
pose  could  be  answered  by  the  exercise  of  it. 

I  may  add  that  this  limited  construction  of  the  words  of  the 
147th  section  seems  to  me  also  to  be  wholly  repugnant  to  the 
spirit  of  the  Act,  for  not  only  does  the  recital  show  that  the  object 
was  to  facilitate  such  exchanges  as  might  be  beneficial,  but  all  the 
provisions  of  the  Act  with  reference  to  enclosures  evince  clearly 
that  these  commissioners  were  regarded  by  the  legislature  as  per- 
sons in  whom  a  wide  discretion  was  intended  to  be  reposed. 

I  am  satisfied,  therefore,  that  the  limited  construction  of  the 
words  of  the  147th  section  as  to  lands  not  subject  to  be  enclosed, 
for  which  the  defendant  has  contended,  cannot  be  maintained ; 
and  after  repeatedly  considering  the  case  I  see  no  other  construc- 
tion by  which  those  words  can  be  limited,  unless  they  can  be 
controlled  by  reference  to  the  92d,  93d,  and  94th  sections  of  the 
Act,  as  it  has  been  contended  on  the  part  of  the  defendant  they 
ought  to  be.  I  am  of  opinion,  however,  that  upon  the  sound  con- 
struction of  the  Act  we  cannot  venture  so  to  cohtrol  them.  It 
would,  as  it  seems  to  me,  be  a  mere  arbitrary  act  of  assumption 
on  our  part  to  apply  to  the  provisions  of  the  147th  section  the 
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limits  as  to  locality  which  are  prescribed  by  the  92d  section.  The 
language  of  that  section  is  precise.  The  language  of  the  147th 
section  is  general.  How  can  we  venture  to  say  that  the  intention 
was  in  each  case  the  same  ?  And  if  we  cannot  justify  the  con- 
clusion that  the  147th  section  was  intended  to  be  controlled  as  to 
the  locality  of  the  lands  to  be  &changed  by  the  earlier  sections 
of  the  Act,  on  what  ground  are  we  to  conclude  that  it  was  intended 
to  be  so  controlled  as  to  other  matters  ? 

*  350        *  The  argument  that  the  147th  section  is  to  be  construed 

with  reference  to  the  earlier  provisions  of  the  Act  becomes 
more  difficult  when  it  is  observed  that  exchanges  under  the  92d 
section  are  under  the  direction  of  the  vdluer,  and  unless  objected 
to  would  not,  as  it  would  appear,  be  brought  under  the  supervision 
of  the  commissioners  otherwise  than  as  part  of  the  general  scheme 
of  enclosure,  but  that  exchanges  under  the  147th  section  fall  di- 
rectly under  the  supervision  of  the  commissioners. 

Oreat  reliance  was  placed  in  the  argument  upon  the  prejudice 
which  might  ensue  to  tenants  in  tail  and  others  by  lands  held 
under  tenures,  of  which  the  incidents  are  different,  being  per* 
mitted  to  be  exchanged  under  the  Act ;  and  this  part  of  the  argu* 
ment  was  enforced  by  reference  to  the  93d  and  94th  sections. 
The  Master  of  the  Rolls,  I  observe,  has  been  of  opinion  that  these 
sections  do  not  apply  to  exchanges  under  the  147th  section.  The 
context,  I  think,  rather  tends  to  support  that  conclusion ;  but  I 
think  it  unnecessary  to  give,  and  do  not  mean  to  give,  any  opinion 
upon  the  point.  Assuming  the  sections  to  apply,  the  only  conse- 
quence would  be  that  in  cases  of  exchanges  of  estates  held  under- 
tenures  with  different  incidents,  the  exchanges  might  alter  the 
interests  of  the  owners,  which,  by  the  terms  of  the  147th  section, 
are  put  under  the  protection  of  the  commissioners,  who  are  con- 
stituted the  judges  whether  the  proposed  exchange  is  beneficial  to 
the  owners.  Such  cases  must  necessarily  be  rare.  The  possibility 
of  their  occurrence  may  perhaps  have  escaped  the  attention  of  the 
legislature,  but  I  cannot  venture  to  hold  that  this  is  a  sufficient 
ground  for  abridging  a  power  which  the  words  of  the  statute,  in 

my  opinion,  are  adequate  to  confer. 

♦  351        Discretionary  powers  of  this  nature  are  not  unknown  *  to 

this  Court.    Trusts  may  be  created  to  purchase  and  entail 
lands  in  England  or  Scotland  at  the  discretion  of  the  trustees. 
The  rights  under  the  entail  in  the  two  countries  would  be  different, 
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but  yet  this  Court  does  not,  as  I  apprehend,  interfere  with  the  dis- 
cretion of  the  trustees  so  long  as  it  is  bond  fide  exercised.  Are 
we  to  say  that  the  legislature  could  not  intend  to  repose  in  these 
commissioners  that  species  of  discretion  which  this  Court  would 
respect  if  vested  in  a  trustee  ?  Again  in  the  case  of  a  sale  of 
gavelkind  lands  under  a  trust  to  sell  and  lay  out  the  money  in 
the  purchase  of  lands  to  be  settled  to  the  same  uses,  it  has  been 
held  by  this  Court  that  there  is  no  equity  on  the  part  of  the  gavel- 
kind heir  to  have  the  purchase-moneys  reinvested  in  gavelkind 
lands.  Sougham  v.  Sandys,  (a)  Are  we  to  hold  that  the  possible 
alteration  of  rights  which  does  not  control  the  execution  of  a  trust 
shall  yet  be  held  to  control  the  language  of  the  legislature  under 
such  an  Act  as  this  ? 

It  may  well  be  added  that  the  subsequent  Acts  clearly  evince 
the  intention  of  the  legislature  that  this  Act  should  have  an  ex- 
tended operation.  To  limit  its  operation  upon  grounds  which  can- 
not be  represented  as  otherwise  than  conjectural,  would,  I  think, 
be  acting  contrary  to  that  intention.  For  these  reasons,  in  addi- 
tion to  those  which  have  been  so  forcibly  put  in  the  judgment  of 
the  Master  of  the  Rolls,  I  concur  with  him  in  opinion  upon 
the  construction  of  this  Act.  I  agree  with  him  also  in  think- 
ing that  there  is  not  any  such  doubt  upon  the  question  as  would 
warrant  us  in  refusing  a  specific  performance. 

I  am  of  opinion,  therefore,  that  this  appeal  must  be  dismissed 
and  with  costs. 

♦  The  Lord  Justice  Knight  Bruce.  —  It  is  unnecessary  *  352 
to  say  how  I  should  have  thought,  it  right  to  dispose  of  this 
case  if  I  had  been  persuaded  of  the  invalidity  of  the  exchange  in 
question  as  an  exchange  under  the  Acts  of  Parliament  that  have 
been  so  much  canvassed  in  the  cause ;  for  I  am  not  so  persuaded, 
and,  on  the  contrary,  the  inclination  of  my  opinion  is  in  favour  of 
the  validity  of  the  exchange. 

So  viewing  the  matter,  I  think  that  if  the.  point  is  not  perfectly 
clear  in  the  plaintiff's  favour  the  fifth  and  sixth  conditions  of  sale 
cannot  in  this  respect  be  disregarded, —  cannot  but  have  weight 
attributed  to  them  in  the  present  contention,  —  cannot  but  preclude 
an  experienced  and  able  member  of  the  legal  profession,  such  as 

(a)  2  Sim.  95. 
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the  defendant,  from  objecting  to  the  title  on  grounds  which  (the 
whole  of  the  property  that  he  has  purchased  being  in  the  parish  of 
Brasted  in  Kent,  and  the  sixth  condition  of  sale  mentioning  the 
county  of  Middlesex  as  it  does)  must,  I  conceive,  be  taken  to  have 
been  by  that  condition  pointedly  and  distinctly  brought  under  his 
observation  and  attention. 


♦  853  ♦  In  the   Matter  of  the  TruSt  Estate  of  JOHN  CLARK 
LAN6MEAD,  and  In  the  Matter  of  the  10th  &  11th 
VICT.  c.  96- 

1S65.    Jane  23,  25.    July  13.    Before  the  Lords  Justices. 

By  a  deed  executed  on  a  dissolution  of  partnership  in  1825,  reciting  that  it  was 
thereby  intended  finally  to  settle  all  disputes  and  controversies  between  the 
partners,  the  retiring  partner  agreed  to  assign  his  interest  in  the  partner- 
ship property  to  the  continuing  partner,  subject  to  the  payment  of  the 
former^s  share  in  the  partnership  debts,  and  the  oontinuing  partner  agreed 
to  enter  into  a  covenant  to  pay  the  partnership  debts,  and  indemnify  the 
out-going  partner  against  them.  In  1831,  a  policy  of  assurance,  part  of 
the  partnership  assets,  was  assigned  by  the  continuing  partner  to  a  mort- 
gagee, with  notice  of  the  deed  of  dissolution.  The  retiring  partner  died, 
and  the  continuing  partner  became  bankrupt,  whereupon  partnership  debts 
left  unpaid  by  him  were  proved  in  a  suit  for  the  administration  of  the 
estate  of  the  deceased  partner. 

1.  Hddj  by  Lord  Justice  Turner,  that,  on  the  true  construction  of  the  whole 

deed,  a  lien  was  not  intended  to  be  created  on  the  policy  in  respect  of  the 
unpaid  partnership  debts. 

2.  Held,  by  Lord  Justice  Knight  Bruce,  that,  if  it  had  been,  still  the  mort- 

gagee of  the  policy  from  the  surviving  partner  was  not  bound  to  see  to  the 
application  of  the  mortgage-money,  and  was  justified  in  supposing  that  it 
would  be  properly  applied.' 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Rolls 
on  a  petition  under  the  Trustee  Relief  Act.    The  case  is  reported 

>  See  1  Lindley  Partn.  (Eng.  ed.  1860)  578-580,  2  ih,  714;  Lewin  Trusts 
(5th  Eng.  ed.),  336,  337;  Stroughill  v.  Anstey,  1  De  G.,  M.  &  G.  635,  n.  (2), 
and  cases  cited ;  Sugden  Y.  &  F.  (14th  Eng.  ed.)  657  et  seq, ;  2  Sugden  Y.  & 
P.  (7th  Am.  ed.)  298  [834]  et  seq,  and  notes ;  Perry  Trusts,  §  795,  and  cases 
in  note  (2)  ;  2  Story  £q.  Jur.  §  1127 ;  1  Lead.  Cas.  in  Eq.  (3d  Am.  ed.)  104 
IW],  124  et  seq. 
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in  the  20th'  volume  of  Mr.  Beavan's  Reports ;  (a)  but  as  the  judg- 
ment of  one  of  their  Lordships  on  the  appeal  turned  on  the  con- 
struction of  a  deed  and  the  circumstances  preceding  and  attending 
its  execution,  a  more  detailed  statement  of  these  circumstances 
and  of  the  deed  is  here  requisite. 

In  1800  Philip  Langmead  carried  on  business  with  his  sons, 
John  Clark  Langmead  the  elder  and  William  Langmead,  and 
another  partner  named  Elliott. 

By  an  indenture  dated  the  17th  of  September,  1800,  being  a 
deed  of  dissolution  of  this  partnership,  in  consideration  of  6000Z. 
paid  by  John  Clark  Langmead  the  elder  and  William  Langmead 
to  Philip  Langmead,  the  interest  of  Philip  Langmead  in  the 
partnership  property  was  assigned  and  conveyed  to  John  Clark 
Langmead  the  elder  and  William  Langmead,  ''subject  never- 
theless to  the  payment  of  his,  the  said  Philip  Langmead's, 
*  part  or  share  of  all  such  debts,  sum  and  sums  of  money  "  *  354 
as  were  then  due  and  owing  from  the  said  trade  or  business, 
or  from  the  said  Philip  Langmead  in  respect  thereof,  to  any  person 
or  persons  whomsoever,  and  subject  to  the  rents,  covenants,  and 
agreements  contained  in  the  leases  under  or  by  virtue  of  which 
the  leasehold  messuages  or  dwelling-houses  and  premises  were 
held.  After  the  retirement  of  Philip  Langmead,  the  business  was 
carried  on  by  John  Clark  Langmead  the  elder,  William  Langmead, 
and  Mr.  Elliott  till  April,  1814,  when  Mr.  Elliott  retired,  and  after 
his  retirement  it  was  carried  on  by  John  Clark  Langmead  the 
elder  and  William  Langmead,  with  two  additional  partners  named 
William  John  Clark,  and  John  Clark,  who  soon  afterwards  re- 
tired. 

On  the  30th  of  April,  1815,  John  Clark  Langmead  the  elder 
died,  and  was  succeeded  in  the  partnership  by  his  son  and  execu- 
tor John  Clark  Langmead,  who,  with  his  brother  William  Clark 
Langmead,  were  residuary  legatees  xmder  a  testamentary  dispo- 
sition made  by  John  Clark  Langmead  the  elder. 

By  articles  of  agreement  dated  the  5th  of  February,  1825,  and 
made  between  John  Clark  Langmead  the  son  of  the  one  part,  and 
William  Langmead  of  the  other  part,  the  partnership  between 
them  was  agreed  to  be  dissolved  ;  and  it  was  upon  the  construction 
and  operation  of  this  instrument  that  the  question  arose. 

(a)  Page  20. 
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The  deed  contained  recitals  to  the  effect  already  stated,  and 
also  among  others  the  following :  '^  And  whereas  upon  the  death 
and  intestacy  of  the  said  John  Clark  Langmead  the  father,  so  far 
as  regarded  his  real  estate,  his  son  John  Clark  Langmead,  party 
hereto,  became  seised  of  or  entitled  to  all  such  parts  of  the  free- 
hold messuages  or  dwelling-houses,  tenements,  and  here- 

*  855   ditaments  belonging  *  to  the  said  trade  or  business  as  were 

tlie  share  of  his  late  father,  and  by  virtue  of  the  said 
testamentary  paper  became  possessed  of  or  entitled  to  a  moiety  of 
all  such  parts  of  the  leasehold  messuages  or  dwelling-houses  and 
tenements,  stock  in  trade,  debts,  brewing  utensils  and  implements 
belonging,  due,  and  owing  to  the  said  trade  or  business  as  were 
the  share  of  his  late  father,  and  the  said  William  Clark  Langmead 
became  possessed  of  or  entitled  to  the  other  moiety  of  such  lease- 
hold chattel  interests;  and  whereas  after  the  retirement  of  the 
said  William  John  Clark  from  the  said  copartnership,  the  said 
John  Clark  Langmead,  party  hereto,  and  William  Langmead 
carried  on  the  said  trade  or  business  together,  under  the  firm  of 
Langmead  &  Co.,  the  said  John  Clark  Langmead,  party  hereto, 
being  entitled  in  his  own  right  to  certain  parts  or  shares  of  and 
in  the  freehold  messuages  or  dwelling-houses  and  hereditaments 
belonging  to  the  said  trade  or  business,  and  in  the  right  of  hinih 
self  and  of  his  brother,  the  said  William  Clark  Langmead,  also 
to  certain  parts  of  the  leasehold  messuages  or  dwelling-houses  and 
tenements,  stock  in  trade,  brewing  utensils  and  implements, 
except  certain  parts  of  the  brewery  premises  in  Great  Hoe  Lane, 
in  the  borough  of  Plymouth  aforesaid,  which  were  and  are  the 
sole  property  of  the* said  William  Langmead;  and  whereas  the 
part  or  share  of  the  said  William  Clark  Langmead  of  and  in 
the  leasehold  messuages  or  dwelling-houses,  stock  in  trade,  imple- 
ments and  utensils,  chattels  and  effects  whatsoever,  belonging  or 
appertaining  to  the  said  brewery  which  he  the  said  William  Clark 
Langmead  has  become  possessed  of  or  entitled  to  under  and  by 
virtue  of  the  said  testamentary  paper  of  his  late  father,  the  said 
John  Clark  Langmead  deceased,  is  subject  and  liable  to  the  pay- 
ment of  a  proportionate  part  of  the  just  debts  of  his  said  father, 
deceased;  and  whereas  for   preventing  suits  and  controversies 

touching    the    matters    aforesaid,    and    for    the    purpose 

*  356   *  of  coming  to  a  general  and  final  settlement  of  all  ac- 

counts of  every  description  whatsoever  between  the  said  par- 
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ties  hereto,  not  only  in  their  own  respective  characters  as  partners 
as  aforesaid,  but  also  as  the  administrator  with  the  will  annexed 
of  the  said  John  Clark  Langmead  deceased,  and  as  the  executor 
of  the  said  Philip  Langmead  deceased,  the  said  John  Clark  Lang- 
mead,  party  hereto,  and  William  Langmead,  have  concluded  and 
agreed  to  put  an  end  to  their  copartnership  upon  the  terms  and 
in  manner  hereinafter  mentioned." 

By  the  witnessing  part  John  Clark  Langmead,  for  himself,  his 
heirs,  executors,   and  administrators,  covenanted  with  William 
Langmead  tliat  he  John  Clark  Langmead,  his  heirs,  executors,  or 
administrators  (in  consideration  of  the  sum  of  20002.  to  be  paid 
to  him  or  them  by  William  Langmead,  and  also  in  consideration 
of  the  general  releases  which  were  to  be  given  to  each  other  in 
manner  thereinafter  mentioned),  would,  on  the  25th  of  March 
then  next,  convey,  assign,  and  assure  unto  William  Langmead  all 
the  share,  right,  title,  and  interest  of  him  John  Clark  Langmead 
in  all  the  stock  in  trade  or  business  of  a  brewer,  and  also  all  the 
several  debts,  rents,  and  moneys  then  due  to  the  copartnership, 
together  with  all  the  mortgages,  bonds,  notes  of  hand  and  other 
securities,  vouchers,  and  books  touching  or  concerning  the  same 
(except  a  certain  debt  therein  mentioned) ;  and  also  all  the  part 
and  share  of  him  John  Clark  Langmead  of  the  freehold  chattels, 
real  and  leasehold  messuages  or  dwelling-houses,  tenements,  and 
hereditaments,  with  the  appurtenances,  belonging  to  the  said  co- 
partnership, '^  to  hold  the  same,  with  their  several  and  respective 
appurtenances,  and  according  to  the  several  natures  and  quality 
of  the  said  estates  and  property,  unto  the  said  William  Langmead, 
his  heirs,  executors,  administrators,  and  assigns  for  ever, 
or  (as  the  case  may  be)  *  absolutely  for  his  and  their  own   *  357 
use  and  benefit,  subject  nevertheless  to  the  payment  of  the 
part  or  share  of  him,  the  said  John  Clark  Langmead,  party  hereto, 
in  his  own  right  and  in  the  right  of  his  brother,  and  also  as  the 
administrator  of  his  said  late  father ^  of  and  in  all  such  debts  and 
sum  and  sums  of  money  and  mortgages  as  are  now  due  and  owing 
from  the  said  trade  or  business  or  from  the  said  John   Clark 
Langmead,  party  hereto,  or  the  said  William  Clark  Langmead  in 
respect  thereof,  to  any  person  or  persons  whomsoever,  and  subject 
to  the  payment  of  such  yearly  rent  and  heriots,  and  to  the  per- 
formance of  such  suits,  services,  covenants,  conditions,  and  agree- 
ments as  are  reserved  and  contained  in  the  leases  under  which  the 
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said  leasehold  messuages  and  tenements  belonging  to  the  said 
trade  or  business  are  held,  and  subject  also  to  the  agreement 
entered  into  by  the  said  John  Clark  Langmead,  party  hereto,  and 
William  Langmead,  with  the  said  Edward  Scott,  by  which  the 
said  Edward  Scott  will  have  the  option  of  purchasing  the  said 
brewery  and  brewery  utensils  and  other  implements  at  the  time 
and  in  manner  hereinbefore  mentioned." 

By  the  same  deed  William  Langmead  covenanted  that  he  would, 
upon  execution  of  such  due  and  effectual  conveyance  and  assign- 
ment by  John  Clark  Langmead,  pay  to  John  Clark  Langmead  the 
sum  of  2000Z.  And  it  was  thereby  mutually  agreed,  that  the  copart- 
nership should  be  dissolved  and  cease  on  the  25th  of  March  then 
next ;  and  that  each  of  them,  John  Clark  Langmead  and  William 
Langmead,  should,  on  the  25th  of  March,  release  unto  the  other 
of  them,  his  heirs,  executors,  and  administrators,  all  claims  and 
demands  by  reason  of  the  copartnership ;  and  that  for  the  purpose 
of  carrying  into  effect  that  agreement,  all  proper  and  neces- 
*  358  sary  deeds,  conveyances,  assignments,  assurances  and  *  re- 
leases should  be  prepared  and  executed  by  the  parties  thereto, 
and  all  other  proper  parties,  on  or  before  the  25th  of  March  then  next ; 
and  it  was  thereby  further  agreed,  that  in  such  deeds  or  instruments, 
or  some  or  one  of  them,  should  be  contained  a  covenant  or  assur- 
ance on  the  part  of  John  Clark  Langmead,  that  he  had  not  released 
or  incumbered  his  share,  or  the  share  of  his  brother  William  Clark 
Langmead,  in  the  said  copartnership  property,  and  that  he  would, 
after  the  25th  of  March  then  next,  do  all  lawful  and  necessary 
acts  at  the  expense  of  William  Clark  Langmead,  for  recovering 
any  of  the  debts  due  to  the  said  trade,  or  for  the  purpose  of  ena- 
bling him  to  sell  and  dispose  of  the  lands  and  property  belonging 
thereto,  and  that  he  would  enter  into  all  necessary  instruments 
and  other  assurances  for  any  of  the  said  purposes.  There  was 
also  a  covenant  by  William  Langmead,  that  he  would  pay  all  debts 
and  demands  of  or  upon  the  said  joint  trade  or  business,  and  in- 
demnify John  Clark  Langmead  and  William  Clark  Langmead  and 
their  respective  estates,  against  the  same. 

The  dissolution  of  the  partnership  took  place  according  to  the 
agreement,  but  the  2000Z.  was  not  paid  until  several  years  after- 
wards. No  conveyances  of  the  partnership  property  were  ever 
made  by  John  Clark  Langmead,  and  the  mutual  releases  provided 
for  by  the  agreement  were  never  executed ;  but,  nevertheless,  Wil- 
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liam  Langmead  took  possession  of  all  the  partnership  property  and 
effects,  and  for  many  years  afterwards  carried  on  the  business 
alone. 

On  the  25th  of  December,  1830,  John  Clark  Langmead  died, 
and  a  suit  was  soon  afterwards  instituted  for  the  administration  of 
his  estate.  The  petitioner  William  John  Fleming  Langmead  was 
his  residuary  legatee  and  devisee. 

*By  an  indenture  dated  the  1st  of  September,  1831,    *859 
William  Langmead  (who  had  in  his  possession  the  policy  on 
the  life  of  William  Winsor)  assigned  it,  with  other  securities,  to 
Walter  Boyd,  for  securing  a  sum  of  4000/.  due  from  William  Lang- 
mead. 

William  Langmead  did  not  pay  all  the  debts  owing  from  the 
partnership  according  to  the  articles  of  dissolution,  and  debts  due 
from  the  firm  to  a  large  amount  were  proved  by  creditors  of  the 
partnership,  against  the  estate  of  John  Clark  Langmead,  in  the 
administration  suit. 

On  the  23d  of  June,  1840,  William  Langmead  was  declared  a 
bankrupt. 

In  1841,  William  Winsor  died ;  and  thereupon  the  legal  repre- 
sentatives of  Walter  Boyd,  who  was  then  dead,  applied  for  pay- 
ment of  the  money  secured  by  the  policy,  but  the  insurance  office 
required  for  that  purpose  the  authority  or  receipt  of  the  executors 
of  John  Clark  Langmead,  the  son. 

An  arrangement  was  then  come  to,  that  the  executors  of  Walter 
Boyd  and  of  John  Clark  Langmead  should  concur  in  the  necessary 
receipt  to  the  insurance  office,  and  that  the  money,  when  received, 
should  be  invested  in  exchequer  bills  in  the  names  of  trustees, 
without  prejudice  to  the  rights  of  the  parties  entitled  to  receive 
the  money,  which  were  to  remain  in  all  respects  the  same  as  if  the 
policy  had  been  unreceived. 

The  investment  and  deposit  were  made  accordingly,  and  in  July, 
1853,  the  trustees  under  the  agreement  of  deposit  paid  and  trans* 
ferred  the  trust  fund  into  Court  under  the  provisions  of  the 
above  Act,  whereupon  William  *  John  Fleming  Langmead  *  360 
presented  a  petition  to  the  Master  of  the  Rolls,  praying  that 
the  fund  might  be  transferred  to  him,  after  paying  the  costs, 
charges,  and  expenses  of  the  trustees. 

By  the  order  of  the  Master  of  the  Rolls,  under  appeal,  dated  the 
13th  of  February,  1866,  after  a  declaration  that  the  trustees  of 
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Walter  Boyd  were  entitled  to  have  the  residue  of  the  fond,  after 
the  payment  of  costs,  applied  in  payment  of  their  mortgage,  and 
that  the  petitioner  was  entitled  to  the  residue,  accounts  were  di- 
rected to  be  taken  for  ascertaining  the  amount  due  on  the  mort- 
gage, and  directions  were  given  for  converting  the  fund  in  Court 
into  money,  and  for  its  application  according  to  the  result  of  the 
account. 
Prom  this  order  the  petitioner  appealed. 

Mr.  Follet  and  Mr.  CaimSy  for  the  appellant. 

They  referred  to  Jenkins  v.  Sties,  (a)  Balfour  v.  WeUandj  (b) 
Burridge  v.  Row,  (c)  Robinso-n  v.  Lowater,  (c?)  Gibson  v.  Gold- 
smid.  («) 

Mr.  Lloyd  and  Mr.  Nalder,  for  the  executor  of  Walter  Boyd. 

Judgment  reserved. 

July  13. 

The  Lord  Justice  Turner.  —  The  conclusion  at  which  I 
*  361  have  arrived  in  this  case  is,  *  that  the  agreement  of  the  5th 
of  February,  1825,  was  not  intended  to  create,  and  did  not 
create,  a  charge  of  the  partnership  debts,  or  of  any  part  or  share  of 
those  debts  upon  the  property,  which  by  that  instrument  was 
agreed  to  be  conveyed  and  assigned  by  John  Clark  Langmead  to 
William  Langmead. 

It  appears  by  the  agreement,  that  John  Clark  Langmead  (the 
party  to  the  instrument)  was  the  executor  of  his  father,  John 
Clark  Langmead,  deceased,  who  had  formerly  been  a  partner  with 
William  Langmead,  the  other  party  to  the  agreement,  and  others 
in  this  brewery  concern,  and  who,  by  his  will,  had  given  the  resi- 
due of  his  personal  estate,  including  his  share  of  the  leaseholds, 
stock  in  trade,  debts,  utensils,  and  implements  belonging  to  the 
business,  to  his  sons,  John  Clark  Langmead  and  William  Clark 
Langmead,  in  equal  moieties.  That  John  Clark  Langmead,  the 
party,  had  himself  also  been  a  partner  with  William  Langmead  in 

(a)  6  Ves.  646.  (c)  1  Y.  &  C.  C.  C.  183,  683. 

lb)  16  Ves.  161. 

(d)  17  Beav.  692 ;  6  De  G.,  M.  &  G.  272. 

(c)  6  De  G.,  M.  &  G.  767. 
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the  brewery.  That  William  Langmead  had  claims  against  John 
Clark  Langmead,  the  party,  as  executor  of  his  father,  and  in  other 
characters,  and  that  John  Clark  Langmead,  the  party,  declined  to 
settle  these  claims,  miless  a  final  settlement  was  at  the  same  time 
come  to  of  all  accounts  between  the  parties. 

Under  these  circumstances,  this  agreement  was  entered  into : 
[His  Lordship  read  the  material  parts  as  set  out  above.] 

It  is  by  these  words  that  the  charge  for  which  the  appellant  has 
contended  is  said  to  have  been  created. 

There  is,  I  think,  a  material  distinction  between  the  effect  of 
such  words  as  these  when  used  in  a  deed  and  when  used  in  a  will. 
Such  words  when  used  in  a  will  must  generally,  though  not 
in  all  cases,  create  a  charge,  *  for  there  is  generally,  *  362 
although  not  in  all  cases,  no  other  purpose  for  which  they 
could  be  used ;  but  when  we  find  such  words  used  in  an  instru- 
ment of  this  description,  it  is  plain  that  they  may  have  been  used  to 
limit  and  define  the  contract  between  the  parties.  The  main 
question  in  this  case,  as  it  seems  to  me,  is  whether  there  is  not 
enough  on  this  instrument  to  show  that  this  was  the  purpose  for 
which  the  words  were  in  this  case  used,  and  I  am  of  opinion  that 
there  is. 

There  is  here  no  distinct  recital  of  the  terms  on  which  the  par- 
ties had  agreed  to  settle  the  questions  between  them.  It  is  from 
the  operative  part  of  the  instrument,  therefore,  we  must  collect 
those  terms.  If  the  words  "  subject  to  the  payment,"  Ac,  had 
not  been  there  introduced,  what  would  there  have  been  to  show 
whether  Wm.  Langmead  purchased,  subject  or  not  subject  to  the 
payment  of  these  debts  ?  Before  giving  to  these  words  the  effect 
contended  for  by  the  appellant,  we  must  consider  what  the  con- 
sequence would  be.  If  the  words  created  a  charge,  they  must 
have  given  the  immediate  right  of  filing  a  bill  to  enforce  it.  But 
this  agreement  was  for  the  final  settlement  of  all  suits  and  contro- 
versies. Could  the  parties  to  the  instrument  intend  to  leave  open 
such  a  right  ? 

Again,  part  of  the  property  affected  by  the  agreement  was  lease- 
hold ;  other  parts,  it  appears,  was  subject  to  heriots.  The  agree- 
ment is  that  the  property  shall  be  held  subject  to  the  payment  of 
the  rents  and  heriots.  Were  the  rents  and  heriots  to  be  charges 
on  all  the  property  conveyed  and  assigned  ?  This  point  may  be 
pressed  yet  more  closely,  for  in  immediate  connection  with  the 

[279] 


*  862  CASES  IN  CHANCERY. 

debts  are  the  mortgages  to  which  some  part  of  the  property  was 
subject.    Was  it  intended  to  create  a  charge  of  the  mortgage 
debts  upon  all  the  property  ? 

♦  863       ♦Further,  all  the  estate,  right,  and  interest  of  Wm.  Clark 

Langmead  is  to  pass  by  the  conveyance  and  assignment. 
Would  there  not  have  been  some  mention  here  of  the  debts  if  it 
had  been  intended  that  it  should  be  charged  with  the  payment  of 
them? 

It  is  to  be  observed  too,  that  the  very  words,  "  subject  to  the 
payment,"  are  used  in  the  recital  of  the  instrument  which  defines 
the  interest  of  Wm.  Clark  Langmead.  [His  Lordship  read  the 
recital,  see  avte^  p.  353.]  In  addition  to  all  this  there  are  to  be 
general  releases  and  a  covenant  to  indemnify. 

Looking  to  all  these  provisions,  and  to  the  character  of  the 
property,  I  am  satisfied  that  what  the  parties  really  intended  in 
this  case  was,  that  the  whole  of  J.  C.  Laugmead's  interest  in  the 
property  should  be  conveyed  and  assigned  free  from  any  charge 
upon  it,  and  that  in  the  event  of  the  debts  not  being  paid  he 
should  take  his  remedy  upon  the  covenants ;  that  the  parties  here 
were,  as  Lord  Eldon  has  expressed  it,  their  own  conveyancers, 
and  that  this  Court  would  not  have  been  justified  in  carrying  out 
this  agreement  by  creating  a  charge  for  payment  of  the  debts. 

My  opinion,  therefore,  is,  that  the  order  which  the  Master  of  the 
Rolls  made  in  this  case  is  correct,  and  that  this  appeal  must  be 
dismissed,  and  dismissed  with  costs. 

The    Lord    Justice   Knight  Bruce.  —  To  what  my  learned 

brother  has  said,  I  will  only  add  that  if  his  construction  of  the 

agreement  in  question  is  correct,  it  must,  of  course,  be  perfectly 

clear  that  the  order  under  appeal  is  right.    But  if,  against 

*  364    his  opinion,  *  it  ought  to  be  taken  that  the  instrument  ci*e- 

ated  a  charge  or  trust  in  favour  of  John  Clark  Langmead, 
one  of  the  parties  to  it,  affecting  the  property  in  dispute,  it  was 
merely  a  trust  for  the  payment,  or  a  charge  of  debts  not  scheduled, 
not  particularized,  not  specified ;  ^  and  Mr.  Boyd,  I  think,  was 
entitled  to  believe,  and  ought  to  be  taken  as  having  believed,  that 
his  money  was  wanted,  and  would  be  applied  for  purposes,  and  in 
a  manner  consistent  with  propriety  and  the  duty  of  Mr.  Wm. 

'  See  ante^  358  n.  (1),  and  references. 
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Langmead  under  the  agreement;  for  it  is  not  shown  that  Mr. 
Boyd  knew  or  had  notice  of  any  circumstance  inconsistent  with 
the  fairness,  propriety,  or  reasonableness  of  that  belief  on  his  part. 
The  receipt,  therefore,  of  Mr.  Wm.  Langmead  was,  in  my  opinion, 
a  sufficient  and  effectual  discharge  to  Mr.  Boyd  legally  and  equita- 
bly for  the  4000i.,  however  the  money  may  have  been  misapplied 
by  Mr.  Wm.  Langmead. 

There  is  therefore,  as  it  seems  to  me,  no  possible  view  in  which 
the  decision  of  the  Master  of  the  Rolls  can  be  justly  complained  of. 


♦  BRANDON  V.  BRANDON.  ♦  865 

1856.     May  8.    July  30,  Si.     August  5.    Before  the  Lord  Chancellor  Lord 

Cranworth. 

Leave  granted  on  an  ex  parte  application  to  present  a  petition  of  rehearing.* 
In  a  case  of  manifest  error  in  a  Master^s  report  on  which  a  decree,  affecting 

funds  still  in  Court,  was  founded,  a  rehearing  was  granted  afler  a  lapse  of 

thirty  years.* 
A  purchaser  of  chose  in  action  for  value  without  notice  is  in  the  same  position  as 

his  vendor  who  had  notice.* 

This  was  an  ex  parte  application  by  J.  Pennington  for  leave  to 
present  a  petition  of  rehearing  under  the  following  circumstances. 
The  bill  was  filed  in  1819  for  the  administration  of  the  estate  of 
Samuel  Brandon,  the  testator  in  the  cause,  who  died  in  1818, 
intestate  as  to  certain  portions  of  his  real  and  personal  estate.    In 

1822  an  inquiry  was  directed  as  to  who  was  the  heir-at-law  of 
Samuel  Brandon,  and  also  as  to  who  were  his  next  of  kin.     In 

1823  the  Master  found  who  was  the  heir-at-laW,  and  that  certain 
persons  whom  he  named,  being  the  brothers  and  sisters  of  the 
deceased,  were  his  next  of  kin,  but  omitted  to  mention  his  widow, 
though  she  had  been  a  party  to  the  suit.  By  the  decree  in  1825, 
confirming  the  Master's  report,  it  was  declared,  that  the  widow 

>  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1476. 

'  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1476  and  notes;  Turner  v.  Turner,  2 
De  6.,  M.  &  G.  81,  and  cases  in  n.  (1). 

'  See  Chitty  Contr.  (10th  Am.  ed.)  138,  189,  and  notes. 
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was  entitled  to  dower  out  of  certain  parts  of  her  husband's  real 
estate,  but  it  was  also  declared  that  the  next  of  kin  only  as  found 
by  the  Master  were  entitled  to  take  under  the  intestacy.  The 
testator's  widow  having  bequeathed  her  right  and  interest  in  his 
personal  estate,  such  right  and  interest  were  now  vested  in  J. 
Pennington. 

For  several  years  the  annual  income  of  S.  Brandon's  estate  vas 
exhausted  in  the  payment  of  annuities  under  his  will.  By  the 
Master's  separate  report  in  1846,  and  after  the  death  of  the  annui- 
tants, he  found  with  respect  to  eight  seventy-second  parts  of  the 
residue  of  S.  Brandon's  estate,  which  by  the  order  of  1826  was 
declared  to  belong  to  the  next  of  kin  certified  to  be  such  under  the 
report  of  1823,  that  the  testator's  widow  was  one  of  the  par- 
*  366  ties  entitled  to  a  distributive  share  under  the  statute.  *  He 
also  found  that  the  shares  of  several  of  the  next  of  kin  were 
vested  in  J.  Glover.  An  exception  was  taken  by  J.  Glover  to  the 
report  of  1846,  on  the  ground  that  the  widow's  name  was  omitted 
in  the  finding  of  1823,  and  the  Master  was  directed  to  review  his 
report ;  but  nothing  further  was  done,  and  a  considerable  fund  still 
remained  in  Court. 

It  was  in  evidence  that  in  1840  the  assignee  in  bankruptcy  of 
the  heir  estimated  his  share  in  the  personal  estate  of  the  testator 
on  the  footing  of  letting  in  the  widow,  and  that  in  1843  the  share 
of  the  heir  was  sold  to  the  person  from  whom  J.  Glover  bought, 
saving  the  widow's  rights. 

Mr.  Baily  and  Mr,  Hardy  now  applied  ex  parte  for  leave  to 
present  a  petition  of  rehearing,  with  a  view  to  rectifying  the  error 
in  the  decree  of  1825,  and  in  support  of  the  application  referred  to 
Onslow^ s  Case^  (a)  Bvlwer  v.  Astley.  (J) 

The  Lord  Chancellor  said,  that,  as  nothing  had  been  finally 
done  in  the  case  and  the  fund  remained  in  Court,  he  thought  it 
would  be  wrong  to  make  a  technical  rule  interfere  with  the  proper 
administration  of  the  fund,  and  that  he  should  therefore  grant  the 
application. 

(a)  8  P.  W.  S,  in  noiis.  (b)  1  PhiL  422. 
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Jaly  80. 

Tlie  petition  of  rehearing  having  been  accordingly  presented,  a 
motion  was  now  made  on  behalf  of  J.  Glover,  the  purchaser  of  the 
shares  of  the  next  of  kin,  that  the  petition  of  rehearing  might  be 
taken  off  the  file. 

Mr.  Swanston^  Mr.  Glassey  and  Mr.  CrachnalU  in  support 
of  the  motion.  —  *  We  submit,  first,  that  there  is  no  error  *  867 
on  the  face  of  the  decree,  and  that  in  analogy  to  the  prac- 
tice with  respect  to  bilis  of  review,  this  Court  will  not  allow  a 
rehearing  after  the  lapse  of  so  many  years.  Edwards  v.  Carrol^  (a) 
Smith  V.  C7ay,  (ft)  Sherrington  v.  Smithy  (jci)  Hovenden  v.  Lord 
Annesley^  (d)  Cusack  v.  CHlberty  (e)  Lytion  v.  Lytton^  (jg)  Scaris- 
brick  V.  Skelmersdale,  (^h)  Murtagh  v.  TiBd(dl^(i)  Kelly  v. 
Lennon.  (Jc) 

2d.  The  order  ought  not  to  have  been  obtained  ex  parte,  but 
upon  petition  with  notice,  in  order  that  the  Court  may  determine 
after  being  satisfied  of  the  justice  and  expediency  of  allowing  a 
rehearing  under  the  6th  order  of  August,  1852.  Crtcgnne  v.  Ud- 
wardsj  (/)  Starrs  v.  Benbow.  (m) 

3d.  It  must  be  presumed  that  after  the  lapse  of  such  a  time  the 
widow's  rights  were  brought  up ;  but  at  all  events  as  against  J. 
Glover,  who  is  a  purchaser  for  value  and  without  notice,  the 
indulgence  which  the  petition  seeks  will  not  be  granted,  the  effect 
of  which  will  be  to  take  away  from  him  one-half  of  what  he  has 
purchased.    MiUs  v.  BanJcs.  (n) 

Mr.  Bolty  Mr.  Baily,  and  Mr.  Hardy,  contra.  —  The  decretal 
order  of  June,  1825,  was  manifestly  a  mistake,  and  all  parties 
were  well  aware  that  the  widow  was  included.  The  Master's 
report  shows  that  the  widow  was  before  the  Court,  but  it  was  said 

(a)  2  Bro.  P.  C.  98,  Tom.  ed.  (c)  2  Bro.  P.  C.  62,  Tom.  ed., 

(6)  3  Bro.  C.  C.  689,  in  noiis.  (d)  2  Sch.  &  Lef.  607. 

(«)  5  Bro.  P.  C.  465 ;  see  p.  471,  Tom.  ed. 

(g)  4  Bro.  C.  C.  441.  (I)  9  Bcav.  22. 

(h)  4  Y.  &  C.  78.  (m)  3  De  G.,  M.  A  G.  890. 

(t)   Drury,  250.  (n)  8  P.  W.  1,  see  p.  8. 

{k)  1  Jo.  &  Lat.  805. 
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that  it  must  be  assumed  that  there  was  some  aiTaugement 

*  868    whereby  the  *  widow  was  excluded,  but  there  is  no  trace 

of  any  such  arrangement,  and  by  her  will  she  expressly 
refers  to  her  rights  in  the  real  and  personal  estate  under  her 
husband's  will  and  intestacy. 

So  far  from  Mr.  Glover  being  a  purchaser*  without  notice,  be 
must  be  presumed  to  have  had  full  notice  of  the  widow's  rights, 
inasmuch  as  his  vendor  bought  expressly  subject  to  such  rights. 
We  submit  that  there  is  no  technical  rule  by  which  either  the 
widow  or  her  representative  is  estopped  from  having  the  error 
in  the  decree  of  1825  set  right ;  that  this  is  matter  proper  for  a 
rehearing,  and  that  there  is  no  error  in  our  mode  of  procedure  ex 
parte  for  leave  to  present  a  petition  for  leave  to  rehear. 

[LoBD  Chancellor.  —  Ordinarily  speaking,  I  think  it  would  be 
the  most  convenient  mode  of  proceeding.] 

With  respect  to  the  supposed  analogy  to  be  derived  from  the 
practice  of  the  Court  in  not  allowing  bills  of  review  after  the  lapse 
of  twenty  years,  there  is  an  obvious  distinction  between  a  bill  of 
review  and  a  rehearing,  for  a  decree  is  not  operative  until  en- 
rolled.    Twmer  v.  Tamer,  (a) 

Mr.  SvHinstany  in  reply. 

At  the  conclusion  of  the  argument  the  Lord  Chancellor  said  he 
would  look  through  the  papers  before  giving  judgment,  but  he  was 
satisfied  that  there  was  no  peremptory  rule  to  prevent  this  Court 
altering  a  decree  until  enrolment. 

Angast  5. 

On  this  day  his  Lordship  said  he  was  of  opinion  that  this 

*  869    was  a  fit  case  for  a  rehearing.    Having  adverted  to  *  the 

argument,  that  J.  Olover  was  a  purchaser  for  value  without 
notice,  he  observed  that  the  purchaser  of  a  chose  in  action  could 
not  be  in  a  better  position  than  his  vendor,  who  was  shown  by  the 
evidence  to  have  been  affected  with  notice  of  the  widow's  rights. 

(a)  2  De  G.,  M.  &  G.  28. 
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With  respect  to  the  objection  as  to  lapse  of  time,  his  Lordship 
added,  that  under  the  particular  circumstances  of  this  case,  where 
the  Aind  was  in  Court  and  nothing  had  been  done  with  respect 
to  its  distribution,  he  did  not  think  that  that  objection  could  be 
sustained.    The  motion  therefore  was  refused. 


HARPER  V.  MUNDAY. 

1856.    Koyember  11,  12,  18,  22.    Before  the  Lord  Chancellor  Lord  Craiy- 

WORTH. 

A  testator,  possesBed  of  rarions  leasehold  estates,  some  of  which  were  mort- 
gaged and  others  not,  specifically  bequeathed  the  latter  to  the  plaintiff,  and 
the  former  to  other  parties ;  and  after  making  other  specific  and  pecuniary 
bequests,  gave  the  residue  of  his  personal  estate  to  his  wife,  and  directed  his 
trustees  and  executors  to  receive  the  rents  of  all  his  property,  and  to  apply 
the  same  in  payment  of  his  debts,  together  with  the  principal  money  and 
interest  owing  upon  the  mortgage  of  his  property,  and  of  the  legacies  and 
annuities  giyen  by  his  will,  until  the  whole  should  be  fully  paid :  Jffeldy  that 
the  bequest  of  the  incumbered  leaseholds  was  not  a  bequest  of  the  equity  of 
redemption  only;  that  the  relative  values  of  all  the  leaseholds  should  be 
ascertained ;  and  that  the  plaintiff  was  not  entitled  to  be  let  into  possession 
before  she  had  contributed  her  ratable  proportion  in  discharge  of  all  the 
debts  and  legacies. 

This  was  an  appeal  by  the  defendants,  Elizabeth  Mundaj  and 
John  Walker,  the  trustees  and  executors  under  the  will  of  James 
Munday,  from  the  decree  of  Vice-Chancellor  Stuart  on  further 
directions.  By  the  will  of  James  Munday  he  gave  certain  chief 
rents  and  leasehold  messuages  to  the  plaintiff  Maria  Julia  Harper, 
but  declared  that  his  executors  should  receive  the  chief  rents, 
together  with  the  rents  and  profits  of  the  leasehold  cottages,  during 
the  minority  of  the  plaintiff,  and  pay  a  competent  part  of  the  same 
to  and  for  her  maintenance  and  education ;  and  the  testator,  after 
giving  various  specific  bequests,  and  annuities,  and  pecuniary  leg- 
acies, gave  the  residue  of  his  personal  estate  to  his  wife, 
and  his  will  *  contained  the  following  provision:  "Pro-  ♦870 
Tided  always,  and  it  is  my  will  and  mind,  and  I  do  hereby 
order  and  direct  that  my  said  trustees  and  executors  shall  and  do 
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from  and  immediatelj  after  my  decease  receive  and  take  the  whole 
of  the  chief  rents  payable  to  me,  and  the  rents,  issues,  and  profits 
of  all  and  every  my  landa,  messuages,  cottages,  public-houses, 
dwelling-houses,  and  all  my  freehold  and  leasehold  estates  whatso- 
ever, and  apply  the  same  in  the  payment  and  discharge  of  all  my 
just  debts,  funeral  expenses,  and  the  charges  of  the  probate  of  this 
my  will,  together  with  all  the  principal  money  and  interest  owing 
upon  mortgage  of  my  property,  and  also  of  all  the  legacies  and 
annuities  given  by  me  in  and  by  this  my  will,  and  that  they  my 
said  trustees  and  executors  shall  continue  to  receive  my  said  chief 
and  other  rents  and  profits  until  the  whole  of  the  said  debts  and 
incumbrances  shall  be  fully  paid  off  and  discharged ;  and  I  direct 
and  declare  that  none  of  the  devisees  or  other  persons  to  or  in 
trust,  for  whom  I  have  hereby  given  any  lands,  messuages,  build- 
ings, rents,  or  hereditaments,  shall  come  into  possession  of  the 
premises  to  or  in  trust  for  them  respectively  given,  or  the  rents 
and  profits  thereof,  until  the  whole  of  the  said  debts  and  incnm- 
brances  shall  be  fully  paid  off,  discharged,  and  satisfied,  any  thing 
herein  contained  to  the  contrary  notwithstanding." 

The  testator  died  in  1842,  and  Maria  Julia  Harper  attained 
twenty-one  on  the  5th  February,  1847,  and  filed  the  present  bill 
on  the  15th  March,  1850.  The  cause  came  on  originally  before 
the  Vice-Chancellor  Parker,  and  on  further  directions  before  the 
Vice-Chancellor  Stuart,  when  his  Honor  declared  that  the  plain- 
tiff was  entitled  to  the  immediate  possession  of  the  leaseholds 
as  well  as  to  the  whole  of  the  rents  and  profits  received  in  respect  of 
the  same  since  the  death  of  the  testator,  free  from  any  charge 
♦  371  in  respect  of  the  testator's  debts  or  incumbrances ;  *  and 
he  directed  the  trustees  to  pay  the  costs  of  the  suit.  The 
various  other  persons  beneficially  interested  under  the  testator's 
will  were  not  made  parties  to  the  suit. 

The  trustees  now  appealed  &om  that  decision  to  the  Lord  Chan- 
cellor. 

Mr.  Wtgram,  Mr.  JRoUy  and  Mr.  Amphlett,  for  the  appellants.  — 
We  submit  that  the  whole  scope  of  the  will  shows  that  all  the 
leaseholds  were  subject  to  the  mortgage  and  other  debts  of  the 
testator,  and  that  the  plaintiff,  as  the  specific  legatee  of  certain  of 
the  leaseholds,  is  therefore  only  entitled  subject  to  such  liabilities ; 
if  the  leaseholds  were  not  so  liable,  the  Court  ought  to  have  made 
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a  declaration  to  that  efiect,  but  the  Yice-Ghancellor  not  only  re- 
fused to  make  any  such  declaration,  but  has  ordered  the  trustees 
to  pay  the  costs  of  the  suit,  for  which,  under  no  state  of  circum- 
stances, ought  they  to  have  been  made  liable. 

Mr,  Mcdins  and  Mr.  Hobhouse^  for  the  plaintiff,  in  support  of 
the  Vice-Chancellor's  decree,  referred  to  Anon,  (a)  and  Collyer  v. 
Dudley^  (J>)  and  urged  that  even  if  the  decree  were  slightly  modi- 
fied, this  Court  would  not  interfere  with  the  discretion  of  the  Vice- 
Chancellor  as  to  costs ;  and  they  contended  that  the  present  was 
an  appeal  for  costs  only. 

Mr.  Wifframj  in  reply,  cited  Carter  v.  Bamadiston^  (c)  and 
Middleton  v.  Middleton,  (d)  as  to  the  liability  of  all  the  leaseholds 
to  contribute  to  the  payment  of  the  mortgages.  As  to  the 
present  being  an  appeal  for  costs  alone,  he  submitted  *  that  *  372 
the  rule  was  subject  to  the  very  exceptions  which  existed 
in  this  case,  inasmuch  as  it  involved  a  question  of  principle  as 
well  as  the  question  out  of  what  particular  fund  the  costs  were  to 
be  paid,  and  there  being  a  substantial  ground  of  appeal  the  ques- 
tion of  costs  might  be  incidentally  opened.  He  also  referred  to 
Powell  on  Devises,  Jarman's  ed.  p.  67,  Daniel's  Chancery  Practice, 
Vol.  n.,  p.  1366. 

The  Lord  Chancellor. —  I  think  the  general  question  involved 
in  this  case  is  free  from  doubt.  My  difficulty  is  that  my  decision 
is  asked  behind  the  backs  of  parties  materially  interested,  and  I 
cannot  dispose  of  the  case  without  having  those  parties  brought 
before  me  in  some  form  or  other.  I  should  be  sorry  to  bring  them 
before  the  Court  by  a  supplemental  bill,  but  I  must  take  care  that 
in  dispensing  with  form  I  may  not  be  increasing  the  difficulties. 
I  do  not  dispute  the  proposition  that  one  legatee  may  file  a  bill  for 
his  specific  legacy ;  diat  is  the  old  doctrine  of  the  Court,  and  it 
has  been  done  where  it  is  simply  a  money  legacy,  and  no  question 
arises  between  the  legatee  and  other  legatees. 

My  opinion  upon  the  construction  of  this  will  is,  that  the  ques- 
tion about  the  effect  of  a  general  charge  of  debts  simpliciter  does 

(a)  4  Mad.  273.  (c)  1  P.  W.  605. 

lb)  Turn.  &  R.  421.  (d)  16  Beav.  460. 
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not  arise  here,  because  the  testator  has  expressly  charged  not  only 
his  debts  upon  his  real  estate,  but  all  his  mortgage  debts  by  name. 
I  think  it  is  extremely  likely,  speculating  on  what  testators  gener- 
ally mean,  that  he  did  not  know  the  extent  to  which  he  was  affect- 
ing his  property,  but  that  is  mere  conjecture. 

He  begins  by  saying:    "I  direct  all  my  just  debts, 

*  373    *  funeral  expenses,  and  charges  of  probate  and  execution  of 

my  will  to  be  paid  by  my  executors  out  of  my  personal  es- 
tate, and  out  of  the  rents  of  my  real  estate  9A  hereinafter  men- 
tioned." And  then  in  the  next  page  giving  one  of  his  leasehold 
properties,  and  giving  directions  to  the  trustees  how  they  shall  dis- 
pose of  it,  he  says :  *"  After  all  my  debts,  mortgages,  and  other 
incumbrances  are  paid  off  as  hereinafter  mentioned,"  in  both  cases 
referring  to  a  subsequent  direction.  What  are  his  subsequent 
directions  ?  He  says,  after  giving  all  his  legacies  and  disposing  of 
what  he  calls  real  estates,  which  were  these  leasehold  chief  rents 
and  leasehold  houses,  "  Provided  always,"  &c.  [His  Lordship 
here  read  the  clause  set  out,  antej  p.  370,  and  proceeded :]  Lan- 
guage cannot  be  plainer :  all  his  property  was  to  go  in  payment  of 
not  only  his  debts  but  of  his  mortgages.  What  was  then  the  duty 
of  the  trustees  ?  It  is  quite  clear,  I  think,  that  until  that  which 
was  in  the  nature  of  a  condition  precedent  was  performed,  they 
were  not  authorized  to  let  anybody  into  possession  of  the  lease- 
holds ;  that  until  the  debts,  probate  and  funeral  expenses  and  in- 
cumbrances had  been  fully  paid  off  and  discharged,  the  trustees 
ought  to  retain  the  rents.  I  think  the  testator  meant  to  say  that 
he  charged  them  all  upon  his  leaseholds,  which  substantially  was 
all  the  property  that  he  possessed.  The  other  personal  estate  was 
almost  nothing.  He  directed  his  trustees  to  receive  the  rents,  and 
not  to  let  anybody  into  possession  till  the  debts  had  been  paid  ;  I 
think  the  result  of  that  was,  that  although  they  were  not  to  let 
anybody  into  possession  till  that  was  done,  yet  that  each  estate 
was  meant  to  contribute  ratably,  not  that  the  whole  interest  of 
the  tenant  for  life  was  to  go  in  discharge  of  those  incumbrances. 
He  meant  it  simply  as  a  pressure.    ^^  You  shall  not  let  anybody 

into  possession  until  all  this  preliminary  trust  has  been  per- 

*  374    formed."     *  The  trustees  may  not  have  construed  the  will 

rightly  ;  but  I  agree  with  Mr.  Wigram  that  it  would  be  ex- 
tremely harsh  if  they  intending  to  do  right,  having  received  and 
kept  an  account  of  the  rents  and  applied  them  in  payment  of  the 
[288] 


HARPER  V.  MUNDAY.  *  874 

incnmbrances,  were  to  be  fixed  with  a  liability  as  for  misconduct 
because  they  have  erroneously  construed  this  will ;  that,  however, 
is  what  the  Yice-Ghancellor  has  done,  and  I  cannot  go  along  with 
him  in  the  view  which  he  has  taken.  He  has  ordered  the  trustees 
not  only  to  deliver  up  the  possession  to  the  plaintiff  of  the  lease- 
holds bequeathed  to  her,  but  to  pay  to  her  the  whole  of  the  rents 
that  have  been  received  since  the  death  of  the  testator  in  respect 
of  such  leaseholds,  not  charging  those  rents  with  any  portion  of 
the  debts,  and  still  less  with  any  portion  of  the  incumbrances. 
One  of  the  smallest  incumbrances,  and  debts  to  a  trifling  amount, 
have  been  paid  off.  I  think  you  cannot  construe  the  word  '^  debts '' 
so  as  to  confine  it  merely  to  personal  charges,  and  whether  the 
testator  was  personally  liable  or  not  is  inmiaterial.  The  mortgage 
debts  were  beyond  all  doubt  incumbrances. 

I  think  that  the  ultimate  mode  of  settling  the  rights  of  these 
parties  will  be  to  ascertain  according  to  the  decree  of  Yice-Ghan- 
cellor Parker  what  is  the  relative  value  of  the  diflerent  estates ; 
then  to  ascertain  the  amount   of   the  debts  which  have  been 
paid,  and  which  may  still  remain  to  be  paid,  including  as  part 
of  those  debts  these  mortgages,  and  to  apportion  that  accumu- 
lated   charge,    made    up    partly    of    debts   which    will    include 
funeral  and  testamentary  expenses,  and  partly  of  incumbrances 
and    legacies,  and    to    charge    a    ratable    proportion    on    the 
plaintifFs  interest ;  and  when  that  is  done,  her  proportion  of  those 
debts  will  have  to  be  paid  out  of  the  sum  found  to  be  re- 
ceived by  the  trustees  in  respect  *  of  the  rents  of  her  es-    ♦  375 
tate ;  and  supposing  that  fund  is  more  than  sufficient,  or 
sufficient  to  meet  her  share  of  the  charge,  then  she  may  be  let  into 
possession.    Although  this  is  the  construction  which  I  put  upon 
the  will,  I  cannot  be  certain  that  the  legatees  in  remainder  of  the 
other  leasehold  estates  may  not  take  a  different  view  of  the  case. 
They  may  say,  the  tenants  for  life  are  bound  to  contribute  the 
whole.    On  that  account,  therefore,  I  feel  extreme  difficulty  in 
coming  to  a  decision  in  the  absence  of  those  who  may  question  it. 
I  think  the  trustees  have  been  erroneously  charged  with  the 
costs.    Their  conduct  has  not  been  so  careful  as  it  ought  to  have 
been ;  but  I  cannot  regard  it  as  a  case  in  which,  in  my  discretion, 
I  should  charge  the  trustees  with  costs.    The  Vice-Chancellor's 
view  of  the  case  might  reasonably  have  led  him  to  the  conclusion 
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he  came  to  on  the  subject  of  costs ;  and  if  I  had  taken  the 
same  view  of  the  rights  of  the  parties,  I  might  not  have  arrived  at 
the  conclusion  that  it  was  a  case  in  which  I  ought  to  interfere  with 
the  discretion  of  the  Vice-Chancellor ;  but  taking  the  view  which 
I  do  of  the  rights  of  the  parties,  it  follows,  as  of  course,  that  I 
cannot  allow  the  trustees  to  remain  liable  to  these  costs.^ 

November  22. 

On  this  day  Mr.  CTiandlesB^  Mr.  Little^  Mr.  G.  M.  Oiffardj  and 
Mr.  Baggallay^  by  the  desire  of  the  Lord  Chancellor,  appeared  for 
the  other  legatees,  who  were  treated  as  having  been  made  parties 
by  supplemental  bill.' 

The  Lord  Chancellor  expressed  himself  to  the  same  effect  as  he 
had  done  when  the  case  was  last  before  him,  that  the  tes- 
*  376  tator's  debts,  including  mortgages,  were  *  charged  upon  all 
the  leaseholds  according  to  their  respective  values.  His 
Lordship  observed  that  the  parties  now  appearing  in  the  suit  for 
the  first  time  were  not  to  be  bound  by  the  accounts  already  taken, 
but  were  to  be  bound  by  the  construction  put  upon  the  will. 
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1856.    December  5»  6,  24.    Before  the  Lord  Chancellor  Lord  Cramworth. 

In  the  particulars  of  sale  of  certain  leaseholds,  the  premises  were  stated  to  be 
sold  "  by  order  of  the  executors,^^  they  were  in  fact  sold  by  the  administrator 
de  bonis  non  of  the  testator  durante  ahsmiid  of  his  next  of  kin.  The  sale 
was  by  auction,  and  the  purchaser  paid  the  usual  deposit,  but  refused  to 
complete  on  discovering  the  nature  of  the  vendor^s  title :  JTeZd,  dismissing  a 
bill  for  specific  performance,  that  although  the  effect  of  the  grant  during  the 
lifetime  of  the  absent  principal  Would  have  been  perfectly  valid,  yet  inasmuch 
as  the  principal  might  at  the  time  of  the  sale  have  been  dead,  the  title  was 
not  such  as  a  purchaser  was  bound  to  accept,  and  the  deposit,  with  interest, 
was  ordered  to  be  refunded.' 

>  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1420,  1421. 
'  See  Sugden  Y.  &  P.  (14th  £ng.  ed.)  36. 
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This  was  an  appeal  by  the  defendant  William  Eirby  from 
a  decree  of  the  Vice-Chancellor  Stuart,  directing  specific  perform- 
ance of  an  agreement  to  purchase  certain  leaseholds  from  the  plain- 
tiff. The  defendant  had  purchased  the  leaseholds  in  question  at 
auction.  The  particulars  of  sale  stating  them  to  be  sold  '^  by  order 
of  the  executors  of  John  HoUoway  deceased."  The  sale  was,  in 
fact,  made  by  the  plaintiff  James  Alden  Webb,  to  whom  letters 
of  administration  cum  testamento  annexe  de  bo7ii$  non  of  the  testa- 
tor had  been  granted  durante  abaentid  of  Alfred  HoUoway,  who  was 
the  next  of  kin  of  the  testator,  and  of  Louisa  Holloway  his 
wife. 

The  testator  died  in  March,  1820.  Louisa  Holloway  died  in 
February,  1855,  and  the  leaseholds  in  question  then  became  sub- 
ject to  the  trusts  for  sale  under  the  testator's  will,  dated  the  22d 
December,  1819.  By  that  will  he  directed  that,  at  the  decease  of 
his  wife,  his  entire  property  should  be  sold,  and  an  equal 
division  made  of  the  *  proceeds  among  his  children.  He  *  377 
also  directed  that  his  executors  should  be  at  full  liberty  to 
make  sale  of  all  his  disposable  property,  and  to  invest  the  moneys  as 
in  his  said  will  expressed,  and  that  their  receipts  should  be  &11  and 
sufficient  discharges  to  any  purchaser  or  purchasers  whatever,  and 
be  appointed  his  wife,  and  two  of  his  sons,  and  one  of  his  sons- 
in-law,  executrix  and  executors  of  his  will.  Louisa  Holloway  sur- 
vived her  three  co-executors.  Letters  of  administration  de  bonis 
non  of  the  testator,  with  the  will  annexed,  were  granted  to  the 
plaintiff  on  the  2d  October,  1855,  as  "  the  lawful  attorney  of  Alfred 
Holloway  the  son,  and  one  of  the  residuary  legatees  named  in  the 
will  of  John  Holloway,"  and  the  same  constituted  the  plaintiff 
administrator  of  '^  the  goods,  chattels,  and  credits  of  the  said  de- 
ceased (with  the  said  will  annexed),  left  unadministered  as  afore- 
said, for  the  use  and  benefit  of  the  said  Alfred  Holloway,  now 
residing  at  Jordan,  Lincoln  county,  in  the  province  of  Canada  West, 
in  North  America,  and  until  he  shall  duly  apply  for  and  obtain 
letters  of  administration,  with  the  said  will  annexed,  of  the 
unadministered  goods  of  the  said  deceased  to  be  granted  to 
him." 

The  leaseholds  in  question  were  put  up  to  sale  by  auction  on  the 
6th  September,  1855,  by  the  plaintiff's  direction,  subject  to  certain 
conditions  of  sale,  the  only  material  condition  being  the  ninth, 
which  was  in  the  following  terms :  '^  The  vendor  sells  under  the 
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will  of  John  HoUoway  deceased,  and  the  concurrence  of  the  per- 
sons beneficially  interested  in  his  estate  or  the  purchase-money 
shall  not  be  required,  and  the  vendor  shall  only  be  required  to 
enter  into  the  usual  trustees'  covenant,  that  he  has  done  no  act 
to  incumber."  The  defendant  having  bought  the  premises,  signed 
the  usual  memorandum  and  paid  the  deposit,  but,  within  the 
time  limited  by  the  conditions  of  sale,  took  an  objection 

*  378    that  *  the  plaintiff,  as  such  administrator  of  the  testator, 

was  not  in  a  position  to  make  a  good  title,  without  the  con- 
currence of  the  representative  of  the  last  surviving  trustee ;  where- 
upon the  plaintiff  obtained  letters  of  administration  to  the  effects 
of' Louisa  Holloway,  as  sui*viving  trustee  and  executrix  of  the 
said  testator's  will,  but  inasmuch  as  Alfred  Holloway  would,  if  in 
England,  have  been  the  proper  person  to  administer  her  estate, 
the  plaintiff  was  thereby  constituted  ^'  administrator  of  the  goods, 
chattels,  and  credits,  of  the  said  deceased,  for  the  use  and  benefit 
of  the  said  Alfred  Holloway,  now  residing  at  Jordan,  Lincohi 
county,  in  Canada  West,  and  until  he  shall  duly  apply  for  and 
obtain  letters  of  administration  of  the  goods  of  the  said  deceased 
to  be  granted  to  him." 

The  defendant  then  objected,  that  the  letters  of  administration 
durante  absentid  did  not  confer  upon  the  plaintiff  a  right  to  sell, 
and  he  also  objected  to  complete  his  purchase  without  the  con- 
currence of  the  parties  beneficially  interested. 

The  Vice-Chancellor  having  made  a  decree  for  the  specific  per- 
formance of  the  contract,  with  costs,  against  the  defendant,  he 
now  appealed  to  the  Lord  Chancellor. 

» 
Mr.  Bacon  and  Mr.  Boyle^  for  the  plaintiff,  in  support  of  the 
Vice-Chancellor's  decision.  —  It  was  argued  in  the  Court  below, 
as  it  will  be  here,  that  under  the  Act  for  the  administration  of 
assets  in  cases  where  the  executor  to  whom  probate  has  been 
granted  is  out  of  the  realm  (88  Geo.  3,  c.  87),  an  administrator 
duranU  absentid  stands  on  the  same  footing  as  an  administrator 
durante  minoritate  or  pendente  lite^  but  there  is,  in  truth,  a  con- 
siderable difference  between   the  first  and   the  two  Isst 

*  879    species  of  administration.    The  *  confusion  has  arisen  in 

calling  this  an  administration  under  the  statute,  whereas  it 
is,  in  truth,  wholly  irrespective  of  the  statute,  and  is  conferred 
under  an  express  authority  from  the  absent  party.     They  referred 
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to  Prince^ 9  Case^  (a)  Slater  v.  -Sfay,  (6)  Clarke  v.  Hie  Earl  of 
Ormonde,  (e)  AnslrtUher  v.  Chalmerj  (d)  EUi%  v.  Deane,  (e) 
TFaZi«r  v.  WooUoitan.  (^) 

ifr.  TF^aiii  and  Mr.  Rendallj  for  the  defendant  Kirby,  in 
support  of  the  appeal.  —  We  submit  that  the  sale  should  have  been 
by  the  trustees,  not  the  executors,  and  there  is  no  trustee  before 
the  Court ;  and  that  even  if  a  complete  personal  representative 
could  sell,  the  plaintiff  cannot  make  a  good  title  either  in  his 
character  of  administrator  durante  absentid  de  bonis  non  of  the 
testator,  or  of  Louisa  HoUoway  his  wife,  who  was  the  surviving 
trustee  of  his  will,  for  his  title  is  only  as  the  attorney  of  Alfred 
HoUoway,  who  may  be  dead,  and  a  valid  act  cannot  be  done  in 
the  name  of  a  dead  man.  Lepard  v.  Vernon,  (Ji)  Watson  v. 
Kinff.  (i)  It  is  also  to  be  observed,  that  the  grant  of  adminis-  . 
tration  is  for  the  use  and  benefit  of  a  third  party,  and  whenever 
this  restriction  occurs,  the  grant  does  not  authorize  a  sale  of  a 
term  of  years.  Princess  Case,  (a)  That  was  the  «case  of  an 
administration  minore  cetaie,  but  the  cases  are  analogous,  and  that 
of  an  administration  durante  absentid  is  the  strongest.  Slater  v. 
Maify  (6)  Walker  v.  Woollaston.  (^)  Further,  the  grant  is  until 
Alfred  HoUoway  administers,  but  there  is  neither  allegation  nor 
proof  that  he  has  not  administered. 

*  At  all  events,  the  point  is  too  doubtful  to  compel  a  pur-  *  380 
chaser  to  take  a  title  depending  .on  the  result.  Cooke  v. 
Orawfordj  (A)  Walker  v.  Mower,  (I)  Wilson  v.  Bennett,  (?w)  Morti* 
mer  v.  Ireland,  (n)  Drysdale  v.  Mace,  (o)  The  testator  being  dead 
upwards  of  thirty-five  years,  and  the  proceeds  not  being  required 
for  the  payment  of  debts,  it  is  clear  that  even  if  the  plaintiff  were 
the  complete  personal  representative,  a  purchaser  would  not  be 
excused  from  seeing  to  the  application  of  the  purchase-money. 
There  are,  moreover,  two  misrepresentations  in  the  particulars: 
the  first,  that  the  sale  is  by  order  of  the  executors ;  and  the  second, 

(a)  5  Rep.  29  6.  (t)  4  Camp.  272. 

(6)  2  Ld.  Raymond,  1071.  (A;)  13  Sim.  91. 

(c)  Jac.  108.  (0    16  Beav.  365. 

((2)  2  Sim.  1.  (in)  5  De  6.  &  Sm.  475. 

(e)  Beattie,  5.  (n)  6  Hare,  196. 

(jg)  2  P.  W.  676.  (o)  5  De  G.,  M.  &  G.  103. 


(h)  2  V.  &  B.  51. 
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that  it  is  under  the  will,  which  is  quite  sufficient  to  avoid  the  con- 
tract. Seton  V.  Mdpp,  (a)  JRhodes  v.  IbbetsaUy  (6)  Raingford  v. 
Tat/ntonj  (<?)  SymonB  v.  Jame%^  (d)  Nott  v.  Riccard^  (e)  Sugd. 
Vend.  &  Purch.  page  843,  ed.  11,  Sugd.  Con.  View,  page  242. 

Mr.  Bot/lcy  in  reply,  cited  Forbes  v.  Peacock,  (g) 

The  Lord  Chancellor.  —  The  question  in  this  case  is  one 
which  does  not  often  arise,  and  it  turns  on  the  legal  rather  than 
the  equitable  effect  of  letters  of  administration  granted  durante 
absentid.  I  shall  not  finally  dispose  of  this  case  till  I  have  looked 
at  the  authorities.  There  are  two  grants  of  administration  to  the 
plaintiff:  one  de  bonis  non  of  the  testator,  who  died  in  1820 ;  the 
other  of  Louisa  HoUoway,  which  describes  the  plaintiff  as 
*  881  attorney  of  the  testator's  *  son  in  Canada,  not  durante 
absentid  simply,  but  until  the  son  shall  duly  apply  for  and 
obtain  letters  of  administration ;  this  could  not  be  revoked  imtil 
the  son  retrlrned. 

The  first  question  is,  whether  the  plaintiff  can  sue  in  either  of 
these  characters. 

Had  the  sale  been  effected  by  the  executors  of  the  ori^nal  tes- 
tator, then  the  objection,  as  to  the  concurrence  of  the  parties 
entitled  to  the  purchase-money,  would  have  been  out  of  the  ques- 
tion ;  it  is  otherwise,  however,  if  the  executors  have  done  every 
thing,  and  the  sale  has  been  by  the  representatives  of  the  surviv- 
ing trustee ;  in  that  case  the  consent  of  the  cestuis  que  trust  would 
be  necessary,  unless  excluded  by  the  conditions  of  sale. 

I  will  look  over  the  authorities  to  which  I  have  been  referred, 
and  give  my  judgment  in  a  few  days. 

December  24. 

The  Lord  Chancellor,  after  stating  the  facts  and  the  terms  of 
the  grant  of  the  letters  of  administration,  proceeded :  That  form 
was  settled  upwards  of  twenty  years  ago,  after  some  deliberation, 
by  Sir  John  Nicholl,  In  the  Goods  of  James  Cassidy.  (A)     Hiiv- 

(a)  2  CoU.  556.  (0   20  Jnr.  1038. 

(6)  4  De  G..  M.  &  G.  787.  (jg)  1  Phil.  717. 

(c)  7  Yes.  460.  (A)  4  Hag.  £c.  338. 

(d)  1  Y.  &  C.  C.  487. 
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ing  considered  the  present  case,  I  am  of  opinion  that,  although 
the  plaintiff,  as  administrator  durante  abaentid^  could  make  a  title 
(because,  if  the  party  for  whom  he  is  attorney  is  alive,  he  clearly 
could),  yet  that  it  is  not  such  a  title  as  a  purchaser  would  be 
obliged  to  accept,  for  non  constat  that  the  letters  of  administration 
are  now  in  force,  as  they  clearly  would  not  be  if  the  party  had 
died.  It  is  impossible  to  warrant  to  the  purchaser  that  the 
principal  is  alive.  This  seems  *  to  me  an  insuperable  objeo-  *  382 
tion.  1  agree,  if  the  principal  were  alive  after  the  convey- 
ance was  executed,  the  purchaser  would  have  a  valid  title,  and  the 
purchaser  could  have  maintained  an  ejectment;  but  that  is  not 
the  question.  But  even  if  that  objection  did  not  exist,  still  it  is 
not  a  case  for  specific  performance,  inasmuch  as  the  sale  is  not  by 
order  of  the  executors,  but  by  the  administrator  durante  abaentid 
of  the  party  entitled  to  apply  for  the  grant ;  and  in  such  a  case,  in 
the  absence  of  any  specific  stipulation  to  the  contrary,  the  ceatuia 
que  truat  must  be  parties.  The  ninth  condition  of  sale  was 
intended  to  remove  the  difficulty,  but  it  does  not.  The  sale  pur- 
ported to  be  by  order  of  the  executors..  No  one  purchasing  under 
these  conditions  would  suppose  it  was  a  sale  by  the  administrator 
durante  abaentid  of  the  next  of  kin  of  the  surviving  trustee.  If  it 
had  been  so  stated,  a  purchaser  might  have  declined  to  have  had 
any  thing  to  do  with  the  title. 

I  am  of  opinion,  therefore,  that  the  plaintiff  has  not  made  out 
such  a  title  as  this  Court  will  compel  a  purchaser  to  accept,  and 
the  consequence  is,  that  instead  of  a  decree  for  specific  perform- 
ance, which  the  Vice-Chancellor  has  made,  there  must  be  a  decree 
for  the  dismissal  of  the  bill  with  costs. 

The  deposit,  with  interest  at  four  per  cent  from  the  6th  Septem- 
ber, 1866,  to  the  day  of  payment,  was  ordered  to  be  repaid  to  the 
defendant. 
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♦883  ♦KAY  V.  SMITH.i 

1857.    January  12.    Before  the  Lord  Chancellor  Lord  Cbanworth. 

On  motion  upon  notice  under  the  3d  Order  of  August  7,  1852  (second  series), 
by  a  party  against  whom  a  decree  had  been  made  to  euFoIl  the  decree  after 
the  expiration  of  six  months  from  the  time  when  the  same  was  made,  the 
burden  of  showing  cause  why  it  should  not  be  enrolled  hdd  to  be  on  the 
party  in  whose  fayour  the  decree  had  been  made.' 

This  was  the  renewal  by  the  defendant  of  a  motion,  which  had 
been  refused  by  the  Master  of  the  Rolls,  for  leave  to  enroll  a 
decree,  notwithstanding  the  expiration  of  six  months,  specified  in 
the  third  Order  of  the  7th  August,  1852  (second  series),  from  the 
date  on  which  it  was  pronounced.  The  decree  was  made  against 
the  defendant  on  the  29th  February,  1856,  and  drawn  up  on  the 
13th  June  following.  The  motion  before  the  Master  of  the  Rolls 
was  made  on  the  22d  December.  The  Order,  on  the  construction 
of  which  the  question  arose,  is  the  following :  '*  In  case  any  party 
is  desirous  to  enroll  a  decree,  or  order,  or  dismission  after  the 
expiration  of  six  calendar  months  from  the  time  the  same  shall 
have  been  made,  he  shall  obtain  an  order  for  that  purpose,  and 
which. order,  unless  made  by  consent  of  the  adverse  party,  or  on 
motion  and  notice  to  all  the  parties,  shall  be  a  conditional  order 
in  the  first  instance,  but  shall  become  absolute  without  further 
order  unless  cause  is  shown  against  it  within  twenty-eight  days 
after  service  of  the  order." 

The  motion  was  supported  by  an  affidavit,  which  was  not  before 
the  Master  of  the  Rolls,  to  the  effect  that  the  plaintiff  and  defend- 
ant had  since  the  Master  of  the  Rolls'  decree  acted  on  the  assump- 
tion that  an  appeal  direct  to  the  House  of  Lords  was  to  be  made, 
the  plaintiff's  solicitor  having  corresponded  with  the  defendant's 
about  a  joint  appendix,  and  heading  his  letters  '^  In  the  House  of 
Lords." 

>  See  7  H.  L.  Cas.  750  affirmed. 

'  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1020 ;  Wellealey  v.  Wellesley,  3  De  G. 
&  J.  164. 
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Mr.  Jesselj  in  support  of  the  motion,  submitted  that  the  party 
against  whom  a  decree  had  been  made  had  the  right  to  enroll  at 
any  time,  and,  according  to  the  old  practice,  enrolment  was 
by  an  order  of  course  at  the  Rolls ;  *  that  the  object  of  the  *  884 
new  practice  was  to  protect  the  person  in  whose  favour  a 
decree  might  be  pronounced  ;  that  the  proper  construction  of  the 
Order  was  to  substitute  the  leave  of  the  Court  as  of  course,  unless 
the  party  in  whose  favour  the  decree  had  been  made  could  show 
reasonable  grounds  why  the  motion  should  not  be  granted.  He 
added,  that  the  Master  of  the  Bolls  had,  in  the  case  of  Sherwin  v. 
Shakespeare^  (a)  granted  an  extension  of  twenty-eight  days  after 
the  expiration  of  the  six  months  for  the  enrolment  of  the  decree. 
If  wrong  on  the  point  of  construction,  he  relied  upon  the  circum- 
stances set  forth  in  the  affidavit,  which,  he  contended,  showed 
that  the  conduct  of  the  plaintiff  in  opposing  the  motion  amounted 
to  a  breach  of  faith.  He  cited  Barnes  v.  TFtfoon,  (6)  Stevens  v. 
Chappy,  (c) 

Mr.  R.  Palmer  and  Mr  Dickenson j  for  the  plaintiff,  contra.  — 
The  object  of  the  order  was  to  prevent  vexatious  and  unnecessary 
appeals  to  the  House  of  Lords. 

[Thb  Lobd  Chancellor.  —  That  was  not  the  intention.] 

We  submit  that  the  true  construction  of  the  Order  is  to  place 
the  onus  on  the  party  applying  for  a  relaxation  of  the  rule  to  show 
cause  why  there  should  be  any  indulgence.  At  all  events,  being  an 
indulgence,  it  can  only  be  granted  on  payment  of  costs.  In  the 
present  case,  the  facts  relied  on  in  the  affidavit  were  not  before 
the  Master  of  the  Rolls,  and  the  result  of  the  Master  of  the  Rolls' 
decision  is  not  to  shut  out  the  defendant  from  appealing  to  the 
House  of  Lords  ;  it  only  imposes  upon  him  the  obligation  of  hav- 
ing the  cause  reheard  before  the  Lords  Justices.  They  urged, 
that  even  if  the  construction  of  the  defendant  was  a  correct  one, 
the  enlargement  of  the  time  could  only  be  granted  as  an  indul- 
gence and  upon  payment  of  costs. 

*  Without  calling  for  a  reply,  the  Lord  Chancellor  *  385 
said :   The  only  question  is  one  of  costs,  as  there  can  be 

(a)  18  BeAT.  527.  (6)  Bubs.  &  M.  486.         (c)  Turn.  &  B.  178. 
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no  doubt  that  the  defendant  has  a  right  to  enroll  the  decree. 
[After  referring  to  the  circumstances  disclosed  in  the  defendant's 
affidavit,  which  he  observed  were  uncontradicted,  and  clearly 
showed  that  there  was  no  obstacle  to  the  enrolment,  his  Lordship 
proceeded :]  I  think,  moreover,  that  the  defendant  ought  to  have 
liberty  to  enroll  without  payment  of  costs,  because  I  can  discover 
no  grounds  for  the  opposition.  That  disposes  of  the  question  in 
its  integrity.  With  all  deference  to  the  Master  of  the  Rolls,  I  can- 
not take  the  same  view  as  his  Honor  does  with  regard  to  the 
construction  of  the  Order  in  question.  I  think  that  the  language 
of  the  Order,  showing  that  one  of  the  modes  by  which  a  party 
desirous  of  enrolling  a  decree  after  the  expiration  of  six  months 
may  do  so  by  a  conditional  order  in  the  first  instance,  proves  that 
the  burden  of  showing  th^t  the  enrolment  ought  not  to  be  allowed 
is  thrown  on  th6  party  resisting  the  enrolment.  The  enrolment 
of  the  decree  gives  it  validity,  and  the  party  who  has  obtained  the 
decree  cannot  be  prejudiced  by  its  being  enrolled ;  and  I  think  it 
would  be  unjust  to  impose  on  the  party  against  whom  the  decree 
was  pronounced  the  obligation  of  appealing  to  the  Lords  Justices. 
Here  the  party  is  seeking  to  obtain  a  final  reversal  of  that  decree 
by  the  shortest  possible  course,  and  it  never  could  have  been  in- 
tended by  the  Order  now  in  question  that  he  should  be  under  an 
obligation  of  taking  an  intermediate  step  by  appealing  to  the  Lords 
Justices.  I  shall  tlierefore  grant  leave  to  enroll  the  decree  without 
payment  of  costs,  but  on  the  terms  that  the  enrolment  shall  be 
made  within  a  fortnight,  and  the  appeal  lodged  within  a  fortnight 
after  the  meeting  of  Parliament. 


♦386  ♦DAVIS  V.  CHAMBERS. 

1857.    Janaary  16,  17.    Before  the  Lord  Chancellor  Lord  Cranworth. 

By  a  marriage  settlement  in  1802,  two  several  sums  of  10002.  were  to  be  paid 
by  A.,  the  father  of  the  intended  wife,  to  trustees,  for  the  husband  and  wife 
and  their  children.  One  of  these  sums  was  payable  immediately,  and  the 
other  on  the  dealh  of  A.  In  1806  and  1810  respectiyely,  A.  advanced  two 
sums  of  1000/.  each  to  the  husband,  who  signed  a  receipt  for  the  same  on  the 
back  of  the  settlement.  In  1817,  shortly  before  the  death  of  A.,  he  settled 
60002.  on  his  daughter  and  her  husband  and  issue,  on  trusts  almost  identical 
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witb  those  of  the  settlement  of  1802,  and  contemporaneously  he  made  his 
will,  wherein  he  stated,  '*  Whereas  I  have  advanced  to  my  two  sons  and  to 
my  daughter  Jane  and  her  husband,  in  money,  stock,  and  by  other  means,  in 
value  to  a  considerable  amount,  now  to  prevent  any  question  whether  such 
advancements  were  meant  and  intended  as  loans  or  gifts,  I  hereby  declare 
they  were  gifts,  and  not  loans ;  and  it  is  my  will  and  intention,  that  as  well 
what  I  have  already  given  aa  what  I  give  by  this  my  will  to  my  said  sons  and 
to  my  daughters  Jane  and  Elizabeth,  they  shall  receive  and  take  in  full 
satisfaction  and  discharge  of  all  claims  and  demands  upon  me  in  any  right  or 
manner  whatsoever."  Eleven  years  after  the  death  of  the  daughter  Jane  and 
her  husband,  the  plaintiff,  who  had  married  one  of  their  children,  filed  his 
bill  against  the  representative  of  the  surviving  trustee  of  the  settlement  of 
1802,  claiming  his  wife^s  share  in  the  two  several  sums  of  1000/.  under  that 
settlement:  ^Te^e?,  dismissing  the  bill  with  costs,  that,  though  the  trustees 
might  have  had  no  direct  defence  against  the  claim,  yet  that  having  regard 
to  the  provision  in  A.^s  will,  and  inasmuch  as  his  estate  would  be  ultimately 
liable,  such  claim  was  circuitously  barred. 

This  was  an  appeal  by  the  defendant  Mary  Chambers  from  a 
decree  of  the  Vice-Chancellor  Stuart,  directing  her,  as  the 
personal  representative  of  William  Glutterbuck  Chambers,  to  pay 
to  the  plaintiff  William  Davis  one-fifth  of  two  several  sums  of 
1000/.  The  following  short  statement  of  the  facts  of  the  case, 
extracted  from  the  Lord  Chancellor's  judgment,  will  sufiSce  to 
render  the  report  intelligible. 

The  question  arose  under  the  trusts  of  a  settlement  executed  on 
the  2d  January,  1802,  upon  the  marriage  of  James  Chambers  with 
Jane  Miilington.  John  Millington,  the  father  of  Jane  Miilington, 
was  at  that  time  alive,  and  it  was  agreed  that  James  Chambers 
was  to  bring  into  the  settlement  certain  real  estates,  in  con- 
sideration of  which  John  Millington  consented  to  give 
*  James  Chambers  10002.  for  his  own  benefit,  and  further  *  387 
to  settle  2000/.  upon  his  daughter  and  her  husband  and  the 
issue  of  the  marriage,  in  the  ordinary  way.  The  settlement  stated 
that  1000/.,  part  of  the  2000/.,  had  been  paid  to  the  trustees 
William  Clutterbuck  Chambers  and  John  Millington  junior,  but 
the  other  1000/.  was  not  only  not  stated  to  have  been  paid,  but  was 
not  payable  then,  being  merely  a  sum  of  money  which  Millington 
the  father  covenanted  that  his  executors  should  pay  to  the  trustees 
at  his  death,  upon  the  same  trusts  as  the  former  1000/.  John 
Millington  the  father  died  in  1817.  There  was  issue  of  the 
marriage  eight  children,  three  of  whom  died  without  having  at- 
tained any  vested  interest  under  the  settlement.    Jane  Chambers 
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died  in  September,  1832,  and  James  Chambers  died  in  December, 
1838,  when  the  interest  of  their  five  surviving  children  took  efiect. 
One  of  these  children  was  Mary  Jane,  and  she  married  the  plain- 
tiff William  Davis,  who  filed  the  present  bill  in  18«54  against  Mary 
Chambers,  the  personal  representative  of  William  Clutterbuck 
Chambers,  asserting  his  title  as  husband  of  Mary  Jane  Davis  (no 
settlement  having  been  made  on  his  marriage)  to  one-fifth  of  the 
two  sums  of  lOOOJ.  each. 

It  was  established  by  the  evidence,  that  two  or  three  days  before 
the  death  of  John  Millington  the  father  he  had  been  attended  by 
Mr.  Pitt,  who  had  been  his  solicitor,  and  another  gentleman,  who 
was  then  his  solicitor,  for  the  purpose  of  remodelling  his  will  and 
of  settling  his  worldly  affairs.  He  died  two  or  three  days  after- 
wards ;  and  it  appeared  by  the  bill  of  costs  that  it  was  then  sug- 
gested to  him,  that,  inasmuch  as  provision  was  being  made  for  his 
children,  it  would  be  the  better  mode,  to  escape  the  burden  of  the 
legacy  duty,  to  make  a  settlement  for  them  instead  of  giving  what 
he  was  about  to  give  by  his  will ;  and  in  order  to  carry  that 
•  388  intention  into  *  effect  he  took  a  bond  from  Mr.  Pitt  (to 
whom  he  had  paid  50002.),  conditioned  for  the  payment  of 
50007.,  with  an  agreement  underwritten  at  the  foot  of  the  con- 
dition, stating  that  it  was  money  which  Mr.  Pitt  was  to  hold  for 
Jane  Chambers  and  her  husband  and  their  issue,  not  precisely  on 
the  same  trusts  for  the  children  as  contained  in  the  settlement  of 
January,  1802,  but  so  nearly  the  same  that  the  difference  was  un 
important. 

Concurrently  with  those  instruments,  and  by  the  assistance  of 
the  same  solicitor,  John  Millington  made  his  will,  by  which,  after 
some  immaterial  bequests,  he  stated :  "  Whereas  I  have  advanced 
to  my  said  son  John,  and  my  sons  John  Howes  Millington  and 
William  Millington,  and  to  iny  daughter  Jane  and  her  husband,  in 
money,  stock,  and  by  other  means,  in  value  to  a  considerable 
amount,  now  to  prevent  any  question  whether  such  advancements 
were  meant  and  intended  as  loans  or  gifts,  I  hereby  declare  th^ 
were  gifts  and  not  loans  ;  and  it  is  my  will  and  intention  tliat  as 
well  what  I  have  already  given,  as  what  I  give  by  this  my  will,  to 
my  said  sons  John,  John  Howes  Millington,  and  William  Milling- 
ton, and  to  my  daughters  Jane  and  Elizabeth,  they  shall  receive 
and  take  in  full  satisfaction  and  discharge  of  all  claims  and  de- 
mands upon  me  in  any  right  or  manner  whatsoever." 
[800] 


DAVIS  V.  CHAMBERS.  *  888 

• 

When  the  cause  was  heard  before  the  Vice-Chancellor  Stuart, 
his  Honor  being  of  opinion  that  the  provision  and  settlement  of 
the  5000Z.  ought  not  to  be  considered  as  a  satisfaction  of  the 
plaintiff's  right  under  the  previous  settlement  of  January,  1802, 
declared  that  the  plaintiff  was  entitled  to  the  payment  of  one-fifbh 
of  the  two  several  sums  of  10002.,  with  interest  at  4Z.  per .  cent 
firom  the  day  of  the  death  of  James  Chambers,  and  he  ordered  the 
payment  to  be  made  by  the  defendant  Mary  Chambers  as 
the  personal  representative  of  William  *  Clutterbnck  Cham-  *  389 
bers.  From  that  decree  the  defendant  Mary  Chambers 
now  appealed  to  the  Lord  Chancellor. 

Mr.  Matins  and  Mr.  W.  D.  Lewisj  for  the  plaintiff  William 
Davis,  in  support  of  the  decision  of  the  Vice-Chancellor.  —  We 
submit  that  the  settlement  of  1817,  whereby  the  settlor  gave  50007. 
to  another  set  of  trustees,  cannot  be  construed  as  a  revocation  of 
the  sum  of  2000/.,  which,  by  the  settlement  made  upon  the  mar- 
riage of  his  daughter  in  1802,  he  had  covenanted  to  pay  to  the 
trustees  of  that  first  settlement.  The  object  of  the  second  settle- 
ment was  obviously  to  make  an  additional  provision  for  his  daugh- 
ter. The  doctrine  as  to  double  portions  is  inapplicable  in  the 
present  case,  where  the  second  disposition  is  by  deed  and  not  by 
will,  as  is  clearly  illustrated  in  the  following  remarks  of  the  Master 
of  the  Rolls  in  Palmer  v.  Newell :  (a)  "  Where  a  person  executes 
a  deed  by  which  he  gives  certain  annuities  to  seven  persons,  and 
some  time  afterwards  executes  another  deed  by  which  he  gives 
certain  other  annuities  to  five  of  those  persons,  the  presumption 
that  one  is  intended  to  be  in  satisfaction  or  substitution  for  the 
other  appears  to  me  entirely  to  fail.  Both  deeds  ought  to  have 
iheir  full  legal  effect,  and  the  settlor  must  be  taken  to  have  been 
aware  of  the  existence  of  the  first  deed  when  he  executed  the 
second." 

They  also  cited  Wood  v.  BriarU^  (6)  Plunkett  v.  LetviSj  (c) 
lAuly  Edward  Thynne  v.  The  Earl  of  Glengall^  (d)  Wharton  v. 
Earl  of  Durham^  (c)  Story  v.  Q-ape.  (jg) 

(a)  20  Beav.  82 ;  see  p.  40.  (c)  3  Hare,  316. 

(6)  2  Atk-  621.  (d)  2  H.  L.  Caa.  181. 

(«)  3  Myl.  &  K.  472 ;  S.  C,  10  BUgh,  N.  S.  526 ;  3  a.  ft  Fin.  146. 
(J)  2  Jur.  N.  S.  706. 
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*390  ^  Mr.  Cairns  and  Mr.  Hetherington^  for  the  defendant 
Mary  Chambers,  in  support  of  the  appeal.  —  The  facts  of 
this  case  disclose  clear  and  unequivocal  evidence  of  satisfaction, 
the  question  being  always  one  of  intention.  Here  the  settlor  by 
his  will  has  demonstrated  as  plainly  as  language  can  speak,  that 
he  intended  the  larger  provision  by  the  settlement  of  1817  to  be 
taken  in  lieu  of  the  sums  covenanted  to  be  paid  under  the  marriage 
settlement  of  1802 ;  but,  even  without  the  aid  of  the  will,  the  pre- 
sumption of  law  is  conclusive ;  for,  assuming  that  the  testator  was 
indebted  at  the  time  of  the  settlement  of  1817  to  the  extent  of  the 
present  demand,  the  provision  under  that  settlement  must  be  con- 
sidered as  a  satisfaction  of  the  debt. 

They  referred  to  the  following  authorities :  Seed  v.  Bradford^  (a) 
Wood  V.  Brianty  (6)  Chave  v.  Farrant,  (<?)  Hayeu  v.  Garvey.  (rf) 

Mr.  Surrage  appeared  for  Jane  Davis,  but  took  no  part  in  the 
argument. 

Mr.  W.  D.  Lewis^  in  reply.  —  The  doctrine  of  satisfaction  ap- 
plies only  in  cases  when  the  same  individual  claims  the  double 
portion;  here  the  defendant,  who  represents  a  trustee  who  has 
never  been  relieved  from  his  trust,  has  no  right  to  set  up  the  ju9 
tertii  in  opposition  to  the  plaintiff's  claim. 

The  Lord  Chancellor,  after  stating  the  facts  as  above  set  forth, 
proceeded :  The  question  is,  whether  Mr.  Davis  has  made 
♦  891  a  title  *  to  the  one-fifth  part  of  those  two  sums  of  lOOOZ. 
mentioned  in  the  settlement  of  1802,  with  interest.  The 
case  has  been  argued :  first,  with  reference  to  the  1000/.  actually 
transferred  into  the  names  of  the  trustees  at  the  date  of  the  settle- 
ment ;  and,  secondly,  as  to  the  10007.  covenanted  to  be  paid  by 
John  Millington's  executors  immediately  after  his  death.  I  will 
consider  these  questions  in  an  inverted  order;  and,  first,  with 
respect  to  the  lOOOZ.  which  John  Millington  covenanted  to  be 
paid  by  his  executors  to  the  trustees  at  his  death.  As  to  that 
1000/.  the  argument  is,  not  that  the  trustees  are  responsible  be- 

(a)  1  Ves.  501.  (c)  IS  Ves.  8. 

(6)  2  Atk.  521.  (d)  2  Jo.  &  Lat.  268. 
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cause  they  actually  had  the  money,  but  that  they  are  responsible 
because  ex  cancessis  John  Millington  died  a  wealthy  man,  and  that 
it  was  the  duty  of  the  trustees  of  the  settlement  of  1802  to  have 
taken  steps  to  enforce  payment  of  that  sum  of  money,  in  which 
duty  they  failed.  I  am  assuming  that  the  settlor  left  assets  more 
than  sufficient  to  meet  the  1000/.  The  question  is,  whether  the 
trustees  can  discharge  themselves  as  to  that  10002.  by  reason  of 
their  not  having  sued  John  Millington's  executors.  Upon  this 
part  of  the  case  it  seems  to  me  to  be  clear  that,  if  the  trustees  had 
sued  John  Millington's  representatives,  this  Court  would  have 
restrained  any  such  action,  and  for  this  reason,  that  it  was  compe- 
tent for  John  Millington,  if  he  chose,  to  give  to  his  children,  or  to 
trustees  for  them,  a  larger  sum  in  satisfaction  for  that  lOOOZ. 
[His  Lordship  here  referred  to  the  facts  as  proved  in  the  evidence 
as  to  the  settlement  of  the  5000/.  by  John  Millington  in  1817  in 
favour  of  his  daughter  and  her  issue,  upon  trusts  which,  though 
not  identical  as  those  of  the  settlement  of  1802,  yet  so  nearly 
similar  as  that  their  difference  was  of  no  importance,  and  pro- 
ceeded :} 

It  was  argued,  indeed,  by  Mr.  Lewis  that  an  appointment 
might  have  been  made  under  the  latter  settlement  *  which  *  392 
would  have  defeated  all  the  right  of  any  person  under  the 
prior  settlement.  Nothing  of  the  sort  has  arisen,  because  no  ap» 
pointment  was  made ;  but  the  Court  would  have  no  difficulty  in 
finding  means  out  of  the  larger  funds  of  recouping  the  person  the 
amount  he  may  have  been  deprived  of,  and  which  was  given  to 
him  by  the  former  settlement.  I  take  it  that  this  second  settle- 
ment of  6000/.  included  the  1000/.  which  John  Millington's  exec^ 
utors  were  bound  to  pay  at  the  time  of  his  death.  I  do  not  rely 
upon  the  doctrine,  that  if  a  larger  portion  be  given  by  a  parent  to 
a  child  it  is  primd  facie  to  be  in  satisfaction  of  any  debts  due  (o 
the  child. ^  Here  it  is  beyond  all  possibility  of  controversy  that  it 
was  in  satisfaction,  for  Mr.  Millington,  by  a  deed  dated  two  or 
three  days  before  his  death,  settles  something  much  larger  than 
that  which  he  is  bound  to  pay  to  his  child,  and  for  which  his  exec- 
utors were  liable  to  be  sued.  But  concurrently  with  those  two 
deeds,  and  by  the  assistance  of  the  same  solicitor,  he  makes  his 
will  and  gives  nothing  to  his  children,  except  a  few  household 

• 

'  See  2  Lead.  Cm.  in  Eq.  (3d  Am.  ed.)  [827],  571  tl  teq. 
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goods  to  one  daughter  and  something  else  to  another.  [His  Lord- 
ship here  read  the  portion  of  the  will  above  set  forth,  ante^  p.  388, 
and  proceeded :]  If,  after  the  execution  of  that  will,  the  trustees 
of  the  settlement  had  taken  upon  themselves  to  bring  an  action 
against  the  executors,  seeking  to  recover  the  sum  of  lOOOZ.,  it 
would  have  been  wilfully  throwing  away  money,  because  it  is  obvi- 
ous that  they  would  have  been  estopped  by  that  instrument  which 
was  executed  concurrently  with  the  will  and  formed  part  of  the 
same  transaction.  So  much  for  the  1000/.  which  was  covenanted 
to  be  paid  and  was  not  paid  at  the  death  of  John  Millington. 
<A.s  to  the  other  1000/.  there  is  a  statement  in  the  settlement 

that  1000/.  had  been  actually  paid  to  the  trustees.    Now  I 
*  393    agree  that  that  primd  facie  is  irresistible  evidence  *  that 

they  received  and  were  responsible  for  that  1000/.,  and  the 
circumstance  that  they  signed  no  receipt  will  not  rebut  the  prob- 
ability that  they  received  that  1000/.,  unless  they  bring  counter 
evidence  to  show  how  the  erroneous  statement  came  to  be  made. 
The  question  here  will  be,  whether  they  do  show  that  they  have 
not  received  that  1000/.,  and  if  so,  whether  they  show  that  the 
clause  in  the  will  which  exempts  the  trustees  from  any  liability  to 
be  sued  for  that  1000/.  does  not  also  exonerate  them  in  respect  of 
this  other  1000/.    Primd  facie^  I  say  it  is  the  strongest  possible 
evidence  to  show  that  they  had  received  that  1000/.    What  is 
there,  in  the  first  place,  to  show  that  they  did  not?    There  is  this ; 
it  is  quite  certain  that,  although  it  is  not  at  all  necessary  to  have 
a  receipt  signed  by  the  trustees,  yet  it  was  intended  that  they 
should  have  signed  one  at  the  back  of  the  deed,  because  there  is  a 
receipt  written  for  the  1000/.,  in  which  are  the  words  ^^  signed  by 
us."    They  did  not  sign ;  only  one  receipt  was  indorsed  and  that 
was  a  receipt  for  1000/.  "  received  by  us."    It  was  evidently  in 
contemplation  that  they  should  sign  a  receipt  to  make  the  deed 
appear  more  perfect  and  conformable.    They  never  signed  that. 
That  is  some  evidence  valeat  quardum  to  show  that  they  did  not 
receive  it ;  but  there  is  the  other  circumstance,  which  is  not  im- 
material, that,  although  the  receipt  purports  to  be  for  a  sum  of 
money  received  at  the  time  of  the  execution  of  the  deed,  and  then 
and  there  paid,  it  'appears  that  by  one  at  least  of  the  trustees  the 
execution  did  not  then  take  place,  —  not  until  nine  days  after- 
wards.   The  trustee  who  then  executed  it,  Mr.  W.  C.  Chambers, 
in  an  answer  which  he  put  in  to  a  bill  filed  by  another  member  of 
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the  family  (he  having  died  in  1850,  and  the  bill  being  filed  before 
that  time),  denied  that  he  ever  receiTed  that  10002.  or  one  shilling 
of  it,  and  it  seems  to  have  been  considered  by  the  family  that 
the  settlement  had  been  abandoned.  Of  course  they  could 
*not  do  so,  but  it  certainly  indicates  that  the  parties  *394 
thought  that  this  settlement  was  something  not  to  be  acted 
on  or  regarded.  These  are  circumstances  that  do  lead  to  the  pre- 
sumption that  in  fact  these  trustees  never  received  this  money. 

I  may  also  observe  that  the  truth  of  the  case  might  have  been 
arrived  at  if  the  plaintiff  had  thought  fit  to  have  instituted  pro- 
ceedings at  a  time  when  there  was  anybody  alive  who  could  have 
explained  the  original  transaction.  The  two  tenants  for  life  were 
both  dead  in  1888,  and  then  it  was  that  the  interests  of  these  par- 
ties accrued.  Mrs.  Davis  was  then  an  infant  and  married.  I  do 
not  mean  to  say  she  is  precluded  by  lapse  of  time,  but  it  puts  par- 
ties thus  liable  to  be  called  upon  in  a  very  difficult  position,  when 
those  who,  when  alive,  could  have  thrown  light  upon  the  subject 
are  all  dead. 

These  being  the  circumstances  which  cast  a  doubt  upon  the 
fact  whether  or  hot  this  lOOOZ.  actually  was  paid  to  the  trustees  of 
the  settlement  of  1802,  let  us  consider  what  we  have  in  evidence. 
I  feel  the  force  of  the' observations  of  Mr,  Lems,  that  the  receipt 
of  money  by  James  Chambers  is  no  proof  against  those  who  do  not 
claim  in  right  of  him ;  but  as  between  James  Chambers  and  John 
Millington,  the  person  of  whom  the  money  was  received,  as  far  as 
James  Chambers  is  concerned,  such  receipts  are  cogent  and  irre- 
sistible evidence  that  all  the  money  agreed  to  be  paid  under  that 
settlement  was  paid,  not  to  the  trustees,  but  to  James  Chambers. 
James  Chambers  was  entitled  to   receive  lOOOZ.,  the   trustees 
another  1000/.,  and  at  the  death  of  John  Millington  another  1000/. 
A  receipt  was  prepared  on  the  deed,  intended  to  be  signed  by  the 
trustees,  because  it  is  "  by  us  received,  the  day  and  year  within 
written,  of  and  from  the  within-named  John  Millington  the  elder, 
the  sum  of  1000/.,  being  the  consideration  money  within 
mentioned  *  to  be  paid  by  him  to  us."     That  is  the  only    *  395 
receipt  indorsed ;  it  is  not  signed  by  the  trustees,  but  by 
James  Chambers,  the  intended  husband.    He  was  to  receive  a 
thousand  pounds,  and  I  think  the  inference  irresistible  that  the 
10002.  was  actually  paid  to  him,  and  that  in  all  probability  he  did 
not  observe  that  the  receipt  was  in  form  by  the  trustees.    He 
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signed  for  the  lOOOZ.  he  was  to  receive,  and  no  receipt  is  signed 
bj  tlie  trustees.  That  was  in  1802.  What  happened  afterwards  ? 
I  presume  that  it  was  not  convenient  to  Mr.  John  Millington  to 
advance  the  lOOOZ.  due  to  the  trustees  at  that  time,  or  at  least 
that  it  was  convenient  to  him  to  postpone  the  payment ;  and  in 
that  I  am  borne  out,  seeing  that  there  is  another  receipt  signed  on 
the  2d  January,  1806,  in  the  following  terms :  "  Received  the 
further  sum  of  1000/.  from  the  within-named  John  Millington, 
with  interest  on  the  same  to  the  day  of  the  date.  James  Cham- 
bers." That  is  irresistible  evidence  that  both  these  two  sums  of 
lOOOZ.  had  been  paid  to  him  and  not  to  the  trustees.  It  is  not 
immaterial  to  observe,  that  in  December,  1810,  four  years  after- 
wards, Mr.  Millington,  being  then  rich  and  minded  to  help  his 
daughter  and  her  husband,  chose  to  pay  a  further  sum  of  1000/. 
to  the  son-in-law  James  Chambers,  meaning  thereby,  as  far  as  he 
could,  to  have  got  rid  of  the  liability  as  to  the  other  1000/.,  which 
was  not  due  till  after  his  death ;  and  he  not  only  paid  him  the 
1000/.,  but  he  did  that  which  under  no  provision  of  the  settlement 
was  he  liable  to  do ;  namely,  paid  interest  from  the  time  of  the  mar- 
riage to  the  time  of  the  advance,  intending  it  as  a  gift.  [His 
Lordship  here  read  the  receipt  of  this  third  thousand  pounds  and 
interest,  and  proceeded :]  Join  that  circumstance  with  what  took 
place  just  before  the  death  of  John  Millington.  It  may  be  very 
true  that  as  between  the  trustees  and  the  cestuis  que  trust  the 

trustees  could  not  say  that  this  1000/.  had  ever  been  paid. 
*  896    But  when  the  cestuis  *  que  trust  called  upon  the  trustees, 

the  trustees  would  have  a  right  over  against  John  Milling- 
ton ;  therefore,  although  there  would  be  a  claim  on  the  part  of  the 
cestuis  que  trust  against  the  trustees,  yet  ultimately  the  claim 
would  be  against  John  Millington ;  and  it  seems  to  me  that,  in 
order  to  stop  all  such  claims  as  these,  that  particular  language 
was  introduced  into  the  will,  where  he  says:  "Whereas  I  have 
advanced  to  my  said  son  John  and  my  son  John  Howes  Milling- 
ton, and  to  my  daughter  Jane  and  her  husband,  in  money,  stock, 
and  by  other  means,  in  value  to  a  considerable  amount,  now,  to 
prevent  any  question  whether  such  advancements  were  meant  and 
intended  as  loans  or  gifts,  I  hereby  declare  they  were  gifts  and 
not  loans."  That  quite  tallies  with  the  whole  of  what  one  sees 
upon  the  settlement.  He  says  in  effect,  "  I  have  made  these  ad- 
vances, but  I  mean  them  as  gifts,  and  my  children  are  not  to  be 
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called  upon  to  be  responsible  for  any  of  such  advances."  This 
also  serves  to  explain  the  testator's  views  with  regard  to  the 
third  1000/.,  for  he  was  not  liable  to  pay  it  at  that  time;  but 
having  concurrently  with  the  date  of  that  will  settled  a  sum  of 
money  more  than  double  the  amount  of  these  two  sums  of  1000/., 
namely,  5000/.,  he  proceeds  to  say,  '*  it  is  my  will  and  intention 
that,  as  well  what  I  have  already  given  as  what  I  give  by  this  my 
will  to  my  said  sons  John,  John  Howes  Millington,  and  William 
Millington,  and  to  my  daughters  Jane  and  Elizabeth,  they  shall 
receive  and  take  in  full  satisfaction  and  discharge  of  all  claims 
and  demands  upon  me  in  any  right  or  manner  whatsoever."  Tlie 
argument  put  forward  by  the  plaintiff's  counsel  would  leave  the 
estate  of  John  Millington  liable,  without  the  possibility  of  an 
answer,  to  the  trustees  as  to  this  sum  of  money.  But  when  this 
gentleman  by  his  will  says,  What  I  am  now  doing  is  in  satisfac- 
tion of  all  claims  and  demands  on  me,  — he  must  mean  all  such  as 
might  directly  or  circuitously  be  made  upon  him. 

*  Such  being  the  view  which  I  take  of  this  case,  I  must  *  397 
act  upon  it,  though  I  have  the  misfortune  to  diflTer  from  the 
Vice-chancellor,  and  this  bill  must  accordingly  be  dismissed  with 
costs.  It  is  a  very  ungracious  demand  when  it  is  considered  that 
this  plaintiff's  wife  has  received  a  sum  considerably  larger  than 
the  400/.,  the  amount  of  his  claim,  upon  the  express  stipulation 
that  it  was  to  bar  all  claims  on  the  trustees ;  but  inasmuch  as  the 
larger  sum  is  alleged  to  be  for  her  separate  use,  the  plaintiff  says 
it  is  no  benefit  for  him.  If  he  must  have  his  pound  of  flesh,  he 
must  take  it  with  its  consequences. 


HOLDEN  V.  HOLDEN. 
HILL  V.  DOLT. 

1857.    January  20.    Before  the  Lord  Chancellor  Lord  Ciunworth. 

Under  the  39th  section  of  the  Act  16  &  16  Vict.  c.  86,  an  order  for  the  produc- 
tion of  a  witness  at  the  hearing  of  a  cause  may  be  obtained  without  the  order 
of  the  Court' 

>  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  884. 
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This  was  the  renewal  of  a  motion  which  had  been  refused  by 
the  Yice-Ghancellor  Stuart  for  a  subpcsna  duces  iecum^  directing 
the  attendance,  with  an  original  document,  of  an  officer  of  the 
East  India  Company  at  the  hearing  of  the  above  causes. 

The  application  had  originated  in  consequence  of  the  record 
and  writ  clerk  having  refused  to  issue  the  writ  without  an  order 
to  that  effect  firom  the  Judge  of  the  Court  before  whom  the  causes 
were  set  down,  upon  the  hearing  of  which  the  production  of  the 
party  was  required. 

By  the  89th  section  of  the  Act  for  the  Improvement  of  the  Juris- 
diction of  Equity  (15  &  16  Vict.  c.  86),  it  is  enacted,  "  upon  the 
hearing  of  any  cause  depending  in  the  said  Court,  whether  com-  • 

menced  by  bill  or  by  claim,  the  Court,  if  it  shall  see  fit  so 
*  898  to  do,  may  require  the  *  production  and  oral  examination 
before  itself  of  any  witness  or  party  in  the  cause,  and  may 
direct  the  costs  of  and  attending  the  production  and  examination 
of  such  witness  or  party  to  be  paid  by  such  of  the  parties  to  the 
suit  or  in  such  manner  as  it  may  think  fit." 

The  Yice-Chancellor  had  declined  to  make  the  order,  on  the 
ground  that  no  application  to  the  Court  was  required,  and  that 
the  writ  issued  ex  dehito  justitice. 

m 

Mr.  TF.  Morrisy  in  support  of  the  application. 

The  Lord  Chancellor,  after  referring  to  the  language  of  the 
89th  section,  was  at  first  inclined  to  think  that  the  construction 
put  on  it  by  the  record  and  writ  clerk  was  correct,  but  at  a  sab- 
sequent  period  of  the  day  his  Lordship  intimated  to  the  parties  his 
concurrence  with  the  opinion  of  the  Yice-Chancellor,  to  the  effect 
that  no  special  application  to  the  Court  was  necessary  for  the 
issue  of  the  writ. 
[808] 
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1855.    July  12,  13.    Before  the  Lords  Justicbs. 

One  of  two  execators,  erroneoasly  belieying  that  he  was  acting  with  the  author^ 
ity  of  the  other,  contracted  to  sell  a  leasehold  hoase,  part  of  the  testator^s 
estate.  Hdd,  that  the  purchaser  could  not  enforce  a  specific  performance 
of  the  contract.'  Whether  he  coald  have  done  so  if  the  executor  had  been 
under  no  misapprehension,  guare. 

This  was  an  appeal  from  the  dismissal  by  Yice-Chancellor 
Wood  of  a  bill  for  specific  performance  filed  by  a  purchaser  of  a 
leasehold  house. 

The  agreement  in  question  was  dated  the  18th  of  August,  1852, 
and  was  expressed  to  be  made  between  the  defendants  William 
Thorne  and  Joshua  Smith,  described  as  executors  of  the  late 
Thomas  Turner,  of  Sheffield,  deceased,  of  the  one  part,  and  the 
plaintiff  Henry  Sneesby  of  the  other  part,  and  it  was  signed  by 
Mr.  Smith  on  behalf  of  himself  and  the  other  defendant.  It  ex- 
pressed that  the  defendants  agreed  to  sell  to  the  plaintifif  and  that 
the  plaintiff  agreed  to  purchase  for  1550Z.,  for  the  residue  of  the 
seyeral  terms  then  unexpired  therein,  certain  leasehold  pieces  of 
ground,  messuages,  and  premises  in  Sheffield  Park. 

The  plaintiff  had  paid  a  deposit  of  155Z.  to  Mr.  Chambers,  the 
solicitor  of  the  defendants,  who  sent  to  the  plaintiff  an  abstract 
of  the  title  of  the  defendants  as  executors  of  one  Thomas  Turner, 
deceased,  of  whose  estate  the  property  formed  part. 

The  plaintiff  accepted  the  title,  was  let  into  possession,  and  by 
his  bill  stated  that  hfi  had  laid  out  various  sums  of  money  in  im- 
provements- 

The  defendants,  however,  refused  to  complete  on  the  ground 
that  the  contract  was  entered  into  by  the  defendant  Joshua 
Smith  without  the  authority  or  assent  of  *  the  defendant    *  400 
William  Thorne,  but  under  a  misapprehension  that  he  had 
such  authority. 

The  plaintiff  then  instituted  this  suit,  charging  by  his  bill  that, 
so  far  as  authority  or  assent  might  be  necessary,  the  defendant 

1  See  Sugden  Y.  &  P.  (14th  Eng.  ed.)  216,  668 ;  Lewin  Trusts  (5th  Eng. 
«d.),  313,  353,  354. 
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Joshua  Smith  acted  as  the  authorized  agent  of  the  defendant 
William  Thome,  and  that  Mr.  Chambers,  the  solicitor,  acted  as 
the  authorized  agent  of  both  the  defendants.  The  bill  also 
charged  that  the  defendant  William  Thome,  who  had  chiefly 
resided  in  America  since  the  decease  of  Thomas  Turner,  left  his 
co-executor  Joshua  Smith  to  manage  the  affairs  of  their  deceased 
testator. 

The  prayer  was  that  the  defendants  might  be  decreed  specifically 
to  perform  the  contract  on  their  part,  and  to  assign  the  premises 
to  the  plaintiff,  or  that  it  might  be  declared  that  the  defendant 
Joshua  Smith  was  alone  competent  to  perform  the  same,  and  that 
he  might  be  decreed  specifically  to  perform  the  same  on  his  part, 
and  to  assign  the  premises  to  the  plaintiff. 

It  appeared  from  the  answers  and  evidence  that  the  defendant 
Smith  had  let  the  property  without  consulting  his  co-executor,  and 
that  in  April,  1851,  Thome,  who  was  then  living  in  Dorsetshire, 
wrote  to  Smith  expressing  his  regret  that  the  house  had  been  let, 
as  it  might  prejudice  the  sale,  and  stating  that  he  was  decidedly 
in  favour  of  selling  the  property,  being  satisfied  in  his  own  mind 
that  this  course  would  be  for  the  best. 

It  also  appeared  that  in  May,  1851,  Thome  went  to  Canada, 
but  not  with  the  intention  of  peimanently  residing  there,  and  that 
early  in  1852,  Mr.  Smith  instmcted  Mr.  Chambers  to  sell  the 
property ;  that  an  unsuccessful  attempt  to  do  so  was  made, 
*  401  and  the  result  communicated  *  to  Mr.  Thome  in  Canada, 
who,  on  the  21st  of  September,  1852,  wrote  respecting  the 
sale  as  follows :  "  You  certainly  should  have  written  to  me  before 
offering  it  for  sale.  I  am  glad  it  is  not  disposed  of,  and  all  had 
better  remain  as  it  is  until  my  return." 

In  the  mean  time,  however,  the  contract  in  question  had  been 
entered  into. 

The  defendant  Thome  returned  to  England  in  January,  1853, 
and  refused  to  concur  in  the  sale. 

The  Vice-Chancellor  in  his  judgment  referred  to  Mortlock  v. 
BvUer  (a)  and  Sainsbury  v.  Jones  (5)  as  establishing  that  the 
Court  will  not  enforce,  as  against  a  person  selling  in  a  fiduciary 
character,  a  contract  which  any  party  interested  in  the  trust  is  en- 
titled to  complain  of;  and,  considering  the  present  contract  one  of 

(a)  10  Ves.  292.  (6)  2  Beav.  462 ;  6  Myl.  &  Or.  1. 
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that  description,  his  Honor  dismissed  the  bill  with  costa  as  against 
the  defendant  Thome,  and  without  costs  as  against  the  defendant 
Smith. 

Mr,  Bolt  and  Mr.  J.  T.  Humphrey^  for  the  plaintiff,  in  support 
of  the  appeal.  —  One  executor  has  authority  to  sell  without  the 
concurrence  of  his  co-executor,  and  therefore  the  defendant  Smith 
has  power  and  ought  to  be  compelled  to  perform  the  contract. 
Simpaan  v.  ChUteridge^  (a)  Cole  v.  Miles,  (6) 

W*.  Chandlesa  and  Mr.  Bagshawej  Jr.,  for  the  defendant  Jhorne, 
and  Mr.  Daniel  and  Mr.  C.  Barber^  for  the  defendant  Smith,  were 
stopped  by  the  Court. 

♦  The  Lord  Justice  Knight  Bruce.  —  I  will  assume  for  *  402 
the  purposes  of  this  argument  (without,  however,  intending 
to  decide),  that  the  purchase-money  was  a  sufficient  price  for  the 
property  comprised  in  the  contract  in  question ;  that  its  terms  were 
proper ;  and  that  Mr.  Smith  had,  at  the  time  when  he  signed  the 
contract,  full  power  and  authority  to  enter,  without  the  con- 
currence of  his  co-executor,  into  a  contract  effectual  at  law  and 
in  equity  for  the  sale  of  the  property  at  a  sufficient  price  and  on 
proper  terms.  Still,  in  the  circumstances  of  this  case,  it  would 
have  been  a  rough  proceeding  to  exercise  that  power  in  the  absence 
of  necessity  or  pressure,  neither  of  which  has  been  shown  to  have 
existed ;  and  I  am  of  opinion,  that  Mr.  Smith  never  intended  to 
exercise  such  a  power  by  entering  into  the  contract  independently 
of  his  co-executor.  The  form  of  the  contract  and  the  circum- 
stances satisfy  me  that  Smith,  when  he  signed  the  contract,  con- 
sidered that  he  had  Mr.  Thome's  concurrence,  and  would  not  have 
signed  it  if  he  had  believed  that  Mr.  Thome  would  not  sanction 
his  act.  Thome  had  not,  in  fact,  given  authority  to  enter  into  the 
contract,  and  has  refused  to  adopt  it.  It  is,  therefore,  inoperative 
as  against  him  personally.  To  enforce  it  against  Smith  and  the 
testator's  estate,  would  be  to  enforce  a  contract  different  from  that 
into  which  Smith  intended  to  enter. 

And  it  appears  to  me  more  consistent  with  the  principles  on 
which  the  Court  acts  in  suits  of  this  nature,  to  leave  the  plaintiff 

(a)  1  Madd.  609.  (b)  10  Hare,  179. 
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» 

to  his  remedy  at  law  than  to  decree  specific  performance.    The 
appeal  must  be  dismissed. 

The  Lord  Justice  Tubneb.  —  It  it  plain  that  Smith  would 
*  403  never  have  entered  into  *  this  contract,  had  he  not  supposed 
that  Thorne  would  ratify  it.  A  decree  for  specific  perform- 
ance would,  therefore,  place  him  in  a  position  in  which  he  never 
intended  to  place  himself. 

I  am,  moreover,  not  satisfied  as  to  the  price  paid,  nor  is  it  clear 
to  me  that,  if  a  specific  performance  were  decreed.  Smith  would 
not  be  liable  for  a  devastavit.  Under  these  circumstances  specific 
performance  ought  not,  I  think,  to  be  decreed. 

I  give  no  opinion  on  the  general  question,  whether  specific  per- 
formance of  a  contract  for  sale  by  one  executor  apart  from  his 
co-executor  could  be  decreed ;  it  will  be  time  enough  to  decide  that 
point  when  it  arises. 

Appeal  dismissed  with  costs  as  to  the  defendant  Thorne,  and 
without  costs  as  to  the  defendant  Smith. 


NAYLOR  V.  WRIGHT. 

1857.    Janaary  17.    Before  the  Lord  Chancellor  Lord  Cramworth. 

An  application,  ander  the  7th  of  the  General  Orders  of  August,  1852,  to  amend 
a  printed  bill,  partly  by  printed  and  partly  by  written  alterations,  refused.' 

In  this  case  Mr.  R.  W.  E.  Forster  applied  for  leave  to  amend  a 
a  printed  bill  by  introducing  amendments  amounting  to  more  than 
two  folios  in  one  place  ;  and  as  that  could  not  be  done  in  writing, 
it  was  proposed  to  introduce .  such  new  matter  by  reprinting  tiie 
two  first  pages  of  the  bill,  and  by  making  a  few  other  consequential 
alterations  in  writing.  He  referred  to  the  7th  Order  of  the  Gen- 
eral Orders  of  August,  1852,  and  to  the  8th  section  of  tlie  A6t  for 
the  Improvement  of  the  Jurisdiction  of  Equity  (15  &  16  Vict, 
c.  86). 

>  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  422,  n.  (3). 
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The  Lord  Chancellor  refused  the  application,  •  observing    *  404 
that  the  rules  of  the  Court  had  been  made  after  the  most 
careful  deliberation,  and  with  reference  to  the  general  convenience 
of  the  suitor,  and  that  it  was  not  expedient  to  alter  rules  so  framed, 
merely  for  the  purpose  of  saving  a  little  extra  expense. 


ARCHER  V.  HARRISON. 

1857.    January  17,  19.    Before  the  Lord  Chancellor  Lord  Crai7 worth. 

The  tmstees  of  a  benefit  building  society,  acting  on  the  rules  of  the  society, 
declared  a  bonus  of  282.  per  share,  calculating  the  amount  in  forgetfulness  as 
they  alleged  of  the  decision  in  Fleming  y.  Self,  8  De  G.,  M.  &  G.  997,  and 
therefore  on  the  assumption  that  advanced  members,  that  is  members  who 
had  borrowed  money  of  and  executed  mortgages  to  the  society,  would  not 
be  entitled  on  redeeming  those  mortgages  to  any  thing  on  account  of  bonuses. 
A.  B.,  an  advanced  member,  then  gave  notice  of  his  desire  to  redeem :  ffeld^ 
that  he  was  entitled  to  have  credit  for  the  bonus  of  232.  on  each  of  his  shares, 
and  that  the  Court  would  not  interfere  to  relieve  the  society  fix)m  the  con- 
sequences of  the  act  of  the  trustees.' 

The  defendants  in  this  case  were  the  trustees  of  "  The  Free 
Trade  Investment  Association,"  a  society  established  in  accordance 
with  the  provisions  of  the  Act  for  the  regulation  of  Benefit  Build- 
ing Societies  (6  &  7  Will.  4,  c.  32).  The  plaintiff  was  a  holder 
of  thirty-six  shares  in  the  association,  and*  had  received  advances 
on  his  shares  and  mortgaged  them  to  the  association  to  secure  such 
advances,  thus  being  what,  for  the  sake  of  distinction,  may  be 
termed  an  advanced  member  or  a  borrower.  He  subsequently 
became  desirous  to  redeem,  and  some  questions  being  raised  as  to 
the  terms  on  which  he  was  to  be  allowed  to  do  so,  he  gave  a  for- 
mal notice  in  writing  dated  the  21st  August,  1855. 

It  appeared  that  bonuses  of  different  amounts  had  from  time  to 
time  been  declared  by  the  society,  and  that  at  the  annual  meeting 
of  the  society  held  in  March,  1855,  a  bonus  of  232.  per  share  was 
declared  under  and  by  virtue  of  the  rules  of  the  society.     The 

>  See  Fleming  v.  Self,  3  De  G.,  M.  &  6.  997,  and  cases  cited  in  n.  (1) ; 
Smith  V.  Pilkinton,  1  De  O.,  F.  &  J.  120. 

[318] 


*  404  CASES  IN  CHANCEBT. 

defendants  alleged  that  the  bonus  was  declared  upon  the  assump- 
tion and  under  the  belief   that  borrowers  or  adTanced 

*  405    members,  *  who  might  have  received  their  shares  or  any 

portion  thereof  under  the  said  rules,  were  not  entitled  on 
redeeming  their  mortgages  to  any  thing  on  account  of  the  bonuses 
from  time  to  time  declared.  The  decision,  however,  pronounced 
by  the  Lord  Chancellor  in  the  case  of  Fleming  v.  /SWf,  (a)  in  De- 
cember, 1854,  had  settled  that  a  party  in  the  position  of  the  plain- 
tiflFwas,  on  redeeming,  entitled  to  credit  for  the  amount  of  bonus 
payable  at  the  date  of  the  notice  to  withdrawing  members.  The 
plaintiff,  therefore,  claimed  to  be  entitled  to  credit  for  the  bonus  of 
23/.  on  the  shares  held  by  him  on  redeeming  his  securities.  The 
defendants  resisted  this  claim,  and  the  plaintiff  filed  his  bill  to 
enforce  it  against  the  society. 

The  cause  came  on  to  be  heard  before  Vice-Chancellor  Stuart 
on  the  18th  November,  1856,  and  his  Honor,  considering  the  case 
to  be  precisely  similar  to  that  of  Fleming  v.  Sdf^  (a)  made  a 

decree  accordingly,  giving  to  the  plaintiff  the  benefit  of  the 

*  406    bonus.  (V)     *  From  this  decision  the  defendants  appealed, 

not  disputing  the  plaintiff's  right  to  redeem,  but  only  object- 
ing to  the  manner  in  which  the  account  was  directed  to  be  taken. 

(a)  3  De  G.,  M.  &  G.  997. 
«  (6)  The  decree  of  the  Vice-Chancellor  directed  an  account  to  be  taken  of  all 
subscriptions,  redemption-moneys,  and  other  payments  which,  upon  the  21st 
August,  1855,  were  due,  owing,  and  payable  by  the  plaintiff,  as  a  member  of 
the  society,  to  the  defendants,  as  the  trustees  of  the  society,  in  respect  of  the 
plaintiff^s  thirty-six  shares  io  the  society,  under  and  by  virtue  of  the  several 
indentures  in  the  bill  mentioned,  and  the  rules  and  regulations  of  the  societj 
therein  also  mentioned:  and  in  taking  the  account  the  longest  period  daring 
which  the  society  could  possibly  last,  having  regard  to  its  net  assets  and 
to  the  amount  of  monthly  subscriptions  and  redemption-moneys  then  stlU 
continuing  payable,  and  to  the  number  of  shares  in  the  society  then  to  be 
provided  for,  should  be  calculated,  and  the  plaintiff  was  to  be  charged  with 
all  subscriptions  and  redemption-moneys  which  would,  on  the  21st  Aagost, 
1855,  become  due  and  payable  by  him',  assuming  the  society  to  endure  for  the 
whole  of  that  period,  such  money  to  bo  treated  as  a  debt  then  presently  due 
from  him.  It  declared  that  the  plaintiff  was  entitled,  on  the  said  21st  August, 
1855,  to  the  same  share  of  profits  or  bonus  in  respect  of  his  thirty-six  shares  as 
at  that  time  was  allowed  by  the  society  or  the  directors  thereof  to  withdrawio^ 
members.  It  directed  a  reference  to  tax  the  plaintiff  his  costs  of  the  suit, 
including  the  account  thereby  directed,  and  that  in  taking  this  account  the 
plaintiff  should  be  credited  with  the  sum  of  282.  on  each  of  the  said  shares, 
being  the  amount  of  bonus  payable  to  the  withdrawing  members  on  the  2l8t 
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Mr.  Malins  and  Mr.  Hardy^  for  the  plaintiff,  supported  the 
decision  of  the  Vice-Chancellor. 

Mr.  Bacon  and  Mr.  T.  H.  Terrell^  for  the  defendants.  —  They 
assumed  the  principle,  laid  down  in  Fleming  v.  Self^  (a)  to  apply 
to  the  present  case,  and  did  not  draw  any  distinction  from  any 
difference  of  wording  of  the  rules  of  the  two  societies,  but  they 
submitted  that  the  calculation  of  the  bonus  being  wrong,  the  Court 
would  relieve  against  it.  They  stated  that  the  result  of  giving  the 
relief  prayed  would  be  to  prolong  the  continuance  of  the  society, 
and  to  fix  a  very  heavy  liability  on  the  investing  members.  They 
urged  that  the  bonus,  instead  of  being  23Z.,  ought,  if  rightly  calcu- 
lated, to  have  not  been  more  than  7Z.,  and  that  it  was  not  right 
that  the  plaintiff  should  have  the  benefit  of  this  error.  They 
*  added,  that  in  Fleming  v.  Self^  (a)  no  question  of  this  *  407 
kind  had  arisen,  the  parties  having  no  dispute  on  the  sub- 
ject. 

The  Lord  Chancellor,  without  calling  for  a  reply,  said:  I 
have  no  doubt  upon  this  case.  The  suit  was  properly  framed,  and 
if  all  the  members  had  been  parties,  it  would  have  made  no  differ- 
ence. The  point  in  dispute  was  with  reference  to  the  amount  of 
bonus,  and  the  only  question  was,  what  had  the  parties  stipulated 
for  ?  This  was  quite  clear,  according  to  the  terms  agreed  on  by 
the  managers.  These  terms  were  not  what  an  actuary,  taking  a 
view  of  the  present  position  of  the  society,  would  pronounce 
proper;  they  were  not  the  terms  which,  perhaps,  ought  to  be 
adopted,  but  they  were  the  terms  on  which  the  bonus  had  been 
settled.  The  managers  now  said  that  the  bonus  was  not  that 
which  it  ought  to  have  been,  that  the  calculation  was  wrong.  The 
remedy,  however,  for  this  was  one  which  the  managers  had  in 
their  own  hands.  It  was  not  by  coming  to  the  Court  of  Chan- 
August,  1855,  and  also  with  the  amouht  of  the  costs  so  directed  to  be  taxed. 
It  ordered  the  plaintiff  to  pay  to  the  defendants,  as  trustees  of  the  society, 
what,  if  any  thing,  should  be  certified  to  be  due  to  them  for  such  subscription, 
redemption-moneys,  and  other  payments,  after  deducting  the  bonuses  and  costs, 
within  one  month  after  the  chief  clerk  should  have  made  his  certificate,  at  such 
time  and  place  as  should  be  thereby  appointed.  The  decree  contained  other 
directions  applicable  to  the  particular  facts  of  the  case ;  and  gave  liberty  to  the 
parties  to  apply. 

(a)  8  De  G.,  M.  &  6.  997. 
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eery ;  but  the  managers  must  meet  and  say,  that  they  had  made  a 
mistake,  and  that  withdrawing  members  for  the  future  must  have 
a  less  bonus ;  this  was  the  only  remedy.  The  directors  were,  by 
the  rules,  empowered  to  allow  to  withdrawing  members  such 
bonus  as  they  should  from  time  to  time  determine,  and  in  March, 
1855,  the  directors  had  fixed  28Z.  as  the  bonus.  In  doing  this,  it 
is  alleged,  that  they  had  made  a  mistake,  but  they  have  made  it 
with  the  decision  of  Fleming  v.  Self  (a)  before  them,  and  they 
were  bound  by  what  they  had  done.  The  present  plaintiff  then 
gave  his  notice  to  redeem.  The  managers  may  have  made  an 
erroneous  calculation  of  the  bonus,  but  the  Court  could  not  relieve 

them  from  the  consequehce  of  such  an  error. 
*408  *The  way  the  error  would  operate  would  be  this:  it 
would  lengthen  the  time  during  which  the  society  must  last. 
The  chief  clerk  would  have  to  calculate  the  utmost  time  that  the 
society  could  possibly  last,  having  regard  to  its  assets,  &c.,  and  all 
demands  and  charges  upon  the  assets  would  come  into  the  calcu- 
lation. It  was  not  disputed  that  several  members  had  received 
the  bonus  of  23Z.  The  case  was  governed  by  the  decision  in 
Fleming  v.  Self^  (a)  and  the  Vice-Chancellor's  decree  was  right, 
and  there  was  no  reason  why  the  appeal  should  not  be  dismissed, 
and  with  costs. 

His  Lordship  added,  that  this  case  would  be  a  good  lesson  to 
directors  of  these  societies  to  meet  at  once  and  see  whether  they 
had  not  calculated  the  money  to  be  paid  to  withdrawing  members 
at  too  high  a  rate. 


♦  409  ♦  PENNY  V.  ALLEN. 

1857.    January  14,  17,  19.    Before  the  Lord  Chancellor  Lord  Cramworth. 

A  testator  who  was  entitled  to  the  equity  of  redemption  in  certain  freehold 
premises  subject  to  a  mortgage  in  fee  devised  the  premises  to  J.  P.  and 
another  as  trustees,  on  trust  in  the  first  place  out  of  the  rents  to  pay  ofiT  the 
mortgage,  and  he  then  gave  \0L  a  year  out  of  the  rents  in  the  events  which 
happened  to  £.  P.  and  the  remainder  of  the  rents  to  J.  P.  and  T.  M.  P. 
equally,  and  after  the  death  of  E.  P.  he  devised  certain  parts  of  the  premises 
to  J.  P.  and  the  heirs  of  his  body.    T.  M.  P.  died  in  the  lifetime  of  £.  P. ; 


(a)  8  De  G.,  M.  &  O.  997. 
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J.  P.  then  joined  in  suffering  a  recovery  for  the  purpose  of  barring  the  estate 
tail,  but  neither  E.  P.  nor  the  next  of  kin  of  T.  M.  P.  joined  in  making  the 
tenant  to  ihepradpe :  Held,  that  the  concurrence  of  £.  P.  was  not  necessary, 
but  that  the  concurrence  of  the  next  of  kin  of  T.  M.  P.  was  necessary,  and 
that  the  recoveiy  was  for  want  of  such  concurrence  invalid  as  to  one  moiety 
of  the  premises.* 

The  eldest  son  and  heir  of  T.  M.  P.  was  in  possession  of  the  rents  of  all  the 
devised  premises  and  joined  in  respect  of  certain  parts  of  them,  of  which  he  was 
himself  tenant  in  tail,  in  making  the  tenant  to  theprcedpe.  The  Court  refused, 
in  the  absence  of  any  other  circumstances  tending  to  prove  it,  to  presume  a 
surrender  to  him  of  T.  M.  P/s  estate  pour  autre  vie,  or  to  regard  him  as 
having  a  title  to  it  by  general  occupancy.* 

ffdd,  that  there  could  be  no  general  occupancy  whether  the  estate  pour  auire  vie 
was  regarded  as  legal  or  equitable ;  and  that  the  person  beneficially  entitled, 
and  not  the  executor  or  administrator  of  T.  M.  P.,  was  the  proper  person 
to  concur  in  making  the  tenant  to  the  prcecipe* 

The  title  of  the  plaintiff,  against  which  in  this  case  the  recovery  was  set  up, 
accrued  in  1837 ;  the  plaintiff  brought  an  ejectment  in  1852,  but  was  forced 
to  abandon  it  and  to  proceed  in  equity :  he  filed  his  bill  in  1855 :  Heldf  that 
he  was  not  barred  of  his  title  to  relief  by  lapse  of  time,  and  in  particular 
that  the  23d  section  of  the  Act  3  &  4  Will.  4,  c.  27  did  not  apply  to  the 
case. 

The  account  of  rents  and  profits  of  those  portions  of  the  property  to  which  the 
plaintiff  was  declared  entitled  was  directed  from  1852,  the  time  when  the 
plaintiff  first  made  an  adverse  claim  by  commencing  the  ejectment.' 

The  bill  in  this  suit  was  filed  in  March,  1855,  and  it  prayed  a 
declaration  that  the  plaintiff,  J:  Penny,  was  entitled,  as  tenant  in 
tail  in  possession  under  the  will  of  Edmund  Penny,  the  testator 
in  the  cause,  to  certain  messuages,  lands,   and  hereditaments 
thereby  devised  after  the  decease  of  the  testator's  last  surviving 
child  to  the  plaintiff's  father  and  to  the  heirs  of  his  body :  it  also 
prayed  a  conveyance  by  the  defendants  to  the  plaintiff  and  to  the 
heirs  of  his  body  accordingly,  and  an  account  and  payment  of 
what  was  due  to  the  plaintiff  for  past  rents  and  profits. 
The  title  of  the  plaintiff  to  the  relief  *  thus  sought  depended    *  410 
upon  the  validity  of  a  common  recovery  suffered  as  here- 
after mentioned ;  and  to  determine  this  point  the  suit  was  insti-  * 
tilted.    The  following  are  the  facts  of  the  case,  and  as  to  which 
no  dispute  existed  between  the  parties. 

Edmund  Penny,  of  Evercreech,  in  the  county  of  Somerset,  by 

*  See  Lewin  Trusts  (5th  Eng.  ed.),  495. 

*  See  Lewin  Trusts  (5th  Eng.  ed.),  184. 
'  See  Lewin  Trusts  (5th  Eng.  ed.),  642. 
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his  will  dated  the  22d  October,  1796,  gave,  devised,  and  bequeathed 
unto  Robert  Penny  of  Stratton  and  James  Penny  his  grandson 
(whom  he  appointed  trustees  and  executors  of  that  his  will),  and 
the  survivor  of  them,  and  the  executors  and  administrators  of 
such  survivor,  all  his  freehold  estate,  lands,  and  tenements  situate 
at  Stratton  and  then  in  the  tenure  or  occupation  of  Mr.  Alexander 
Clarke,  upon  trust  and  for  the  use  and  purposes  therein  and  here- 
inafter mentioned,  that  is  to  say:  First  his  will  was,  that  the 
trustees  and  the  survivor  of  them,  and  the  executors  and  adminis- 
trators of  such  survivor,  should  let  his  said  freehold  estate,  lands, 
.and  tenements  to  the  best  advantage  and  for  the  most  money  they 
could ;  and  as  soon  as  the  yearly  rents  and  profits  should  come  to 
their  hands,  they  should  pay  or  cause  to  be  paid,  first  deducting 
such  sum  or  sums  of  money  as  they  should  lay  out  in  necessary 
repairs,  unto  Mr.  Abraham  Cox  of  Stratton,  his,  the  testator's, 
mortgagee,  or  to  his  executors,  administrators,  or  assigns,  the 
money  due  on  such  mortgage,  and  after  the  whole  mortgage  to- 
gether with  the  interest  should  be  fully  paid,  the  testator  gave, 
devised,  and  bequeathed  the  rents  and  profits  of  his  said  freehold 
estate,  lands,  and  tenements,  after  deducting  for  necessary  repairs 
as  above  said,  unto  his  five  children  William  Penny,  Mary  Clavey, 
Edmund  Penny,  Robert  Penny,  and  James  Penny,  to  be  equally 
divided  between  them  share  and  share  alike,  or  to  the  survivor  of 

them  if  more  than  one,  share  and  share  alike ;  and  after 
*  411    the  decease  of  the  first  four  of  his  children,  *  be  they  which 

they  might,  thai  then  the  surviving  child  should  have  only 
101,  a  year  neat  money  of  the  said  yearly  rents  or  profits,  which 
should  be  paid  to  him  or  her  quarterly.  Also  he  gave,  devised, 
and  bequeathed  the  overplus  of  the  yearly  rents  or  profits  arising 
above  the  said  101.  a  year  (which  such  surviving  child  was  to 
have)  unto  his  grandson  James  Penny,  his  trustee,  and  Thomas 
Merchant  Penny,  son  of  his,  the  testator's,  son  Robert  Penny,  to  be 
equally  divided  between  them  share  and  share  alike.  And  from 
and  after  the  decease  of  the  surviving  or  last  child,  he  gave,  de- 
vised, and  bequeathed  his  said  freehold  estate,  lands,  and  tene- 
ments as  follows :  First  he  gave  and  devised  and  bequeathed  unto 
his  said  trustee  and  grandchild  James  Penny,  and  the  heirs  of  his 
body,  one  piece  of  pasture  ground  lying  up  the  rocks  containing 
by  estimation  about  two  acres,  also  his  old  house  and  orchard  and 
paddock  of  ground  adjoining  the  same,  and  also  a  paddock  of 
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ground  lying  in  front  of  the  said  Mr.  Abraham  Cox's  new  built 
house,  together  with  one  other  paddock  of  ground  called  Straton 
Hill ;  but  if  the  said  James  Penny  should  die  without  issue  law- 
fully begotten,  then  the  said  testator  gave,  devised,  and  bequeathed 
all  the  premises  above  named  to  his  brother  John  Penny  and  the 
heirs  of  his  body.  The  testator  also  gave,  devised,  and  bequeathed 
unto  the  said  Thomas  Merchant  Penny,  and  the  heirs  of  his  body, 
bis  new  house  and  the  old  house  situated  at  the  east  end  of  the 
same,  with  the  small  garden  adjoining,  and  also  the  paddock  of 
ground  called  Two  Acres  adjoining  to  the  limekiln,  also  two  other 
pieces  or  paddocks  of  pasture  ground  called  Ringwell's,  situated 
near  Mill  House ;  but  if  the  said  Thomas  Merchant  Penny  should 
die  without  issue  lawfully  begotten,  then  he  gave,  devised,  and 
bequeathed  the  same  premises  to  the  above-named  John  Penny 
and  the  heirs  of  his  body. 

♦  The  testator  died  on  the  19th  April,  1797,  leaving  his  *  412 
five  children,  and  also  his  grandsons  James  Penny  and 
Thomas  Merchant  Penny,  him  surviving.  The  will  was  proved 
by  James  Penny  alone,  and  the  other  trustee  and  executor  Robert 
Penny  died  in  1814.  At  the  testator's  death  the  mortgage  men- 
tioned in  his  will  was  still  subsisting,  and  the  legal  estate  in  all 
the  hereditaments  mentioned  in  his  will  was  then  vested  in  fee 
in  the  mortgagee ;  but  in  or  about  the  year  1813  the  legal  estate  in 
the  said  hereditaments  was  conveyed  to  and  vested  in  one  William 
Hyatt,  his  heirs  and  assigns,  subject  to  redemption  on  payment  of 
the  moneys  secured  by  the  mortgage. 

Previously  to  the  year  1827  four  of  the  testator's  children, 
namely,  William  Penny,  Mary  Clavey,  Robert  Penny,  and  James 
Penny,  had  died,  leaving  their  brother  Edmund  Penny,  and  also 
their  nephews  James  Penny,  the  grandson,  and  Thomas  Merchant 
Penny  them  surviving,  and  thereupon  Edmund  Penny  became 
entitled  to  receive  out  of  the  rents  and  profits  of  the  said  heredita- 
ments the  rent-charge  or  sum  of  102.  per  annum  during  his  life, 
and  James  Penny  the  grandson  and  Thomas  Merchant  Penny 
became  entitled  to  the  residue  of  the  rents  and  profits  in  equal 
shares  during  the  life  of  Edmund  Penny  their  uncle.  Thomas 
Merchant  Penny  died  in  May,  1827,  intestate,  leaving  James 
Penny,  called  for  the  sake  of  distinction  James  Penny  the  younger, 
his  eldest  and  first  son  him  surviving,  and  no  letters  of  adminis- 
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tration  to  the  personal  estate  of  Thomas  Merchant  Penny  were 
ever  obtained  either  by  the  said  James  Penny,  his  son,  or  any 
other  person. 

Under  these  circumstances  the  transaction  took  place  which 
gave  rise  to  the  question  now  brought  before  the  Court,  and  which 
related  to  those  parts  of  the  testator's  property  which  were 
•418    devised  after  the  death  (in  the  *  events  which  had  hap- 
pened) of  Edmund  Penny  to  James  Penny  the  grandson 
and  the  heirs  of  his  body. 

By  indentures  of  lease  and  release,  dated  the  28th  and  29th 
November,  1827,  James  Penny  the  grandson  and  James  Penny 
the  younger,  who  was  described  as  being  then  in  possession  of  the 
rents  and  profits,  conveyed  all  the  hereditaments  devised  by  the 
will  to  William  Coles  and  Greorge  Rogera  in  trust  for  sale. 

By  indentures  of  lease  and  release  dated  the  4th  and  5th 
December,  1828,  the  release  being  made  between  the  said  William 
Hyatt  of  the  first  part,  the  said  William  Coles  and  George  Rogers 
of  the  second  part,  James  Penny  the  grandson  of  the  third  part, 
James  Penny  the  younger  of  the  fourth  part,  Edward  Thomas 
Whitaker  of  the  fifth  part,  and  John  Alexander  Withers  of  the 
sixth  part,  and  by  means  of  a  common  recovery  suffered  in  or  as 
of  Hilary  term,  1829,  the  same  hereditaments  were  conveyed  to 
the  said  William  Hyatt,  his  heirs,  and  assigns,  in  order  to  confirm 
his  said  mortgage  security ;  and  subject  thereto  to  confirm  the 
right  of  the  said  Edmund  Penny,  and  his  assigns,  to  the  said 
yearly  rent-charge  of  lOZ.,  and  all  remedies  for  enforcing  the  pay- 
ment thereof ;  and  subject  thereto  to  the  uses  and  upon  the  trusts 
declared  concerning  the  said  premises  by  the  said  indentures  of 
the  28th  and  29th  November,  1827. 

•By  indentures  of  lease  and  release  dated  the  28d  and   24th 

March,  1829,  the  release  being  made  between  the  said  William 

Hyatt  of  the  first  part,  Edmund  Penny  of  the  second  part,  the 

said  William  Coles  and  George  Rogers  of  the  third  part,  James 

Penny  the  grandson  of  the  fourth  part,  James  Penny  the  younger 

of  the  fifth  part,  the  said  James  Allen  of  the  sixth  part,  &nd 

Joseph  Hyatt  of  the  seventh  part,  after  reciting  that  the  said 

mortgage  had  been  satisfied  to  the  said  Joseph  Hyatt,  and 

*  414  that  it  *  had  been  agreed  to  invest  a  sufiicient  sum  to  pay 

Edmund  Penny  the  annuity  of  lOL  per  annum  in  satisfao- 
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tion  of  the  said  rent-charge,  the  hereditaments  devised  by  the  will 
of  the  testator  were  conveyed  to  the  use  of  the  said  James  Allen, 
his  appointees,  heirs,  and  assigns  for  ever. 

James  Allen  (who  died  in  the  year  1841)  by  his  will,  dated  the 
7th  December,  1841,  gave  and  devised  unto  his  wife  the  defendant 
Theophila  Allen  (whom  he  appointed  executrix,  and  who  duly 
proved  his  will),  and  her  assigns,  for  her  life,  all  his  messuages, 
lands,  tenements,  hereditaments,  and  real  estate  wheresoever  situ- 
ate ;  and  after  her  decease,  he  gave  and  devised  the  same  in  the 
shares  and  manner  therein  mentioned  to  the  other  defendants,  who 
therefore,  with  the  said  T.  Allen,  claimed  to  be  entitled  to  the 
hereditaments  in  question  under  and  by  virtue  of  the  said  con- 
veyance and  will. 

James  Penny  the  grandson  died  in  February,  1887,  leaving  the 
plaintiff  his  eldest  and  first  son  him  surviving. 

The  plaintiff,  as  tenant  in  tail  of  the  property  devised  to  his 
father  as  before  mentioned,  except  so  far  as  his  title  was  affected 
by  the  recovery  suffered  in  1829,  did  not  by  his  bill  dispute  the 
fact  of  the  execution  of  the  indenture  or  of  the  will ;  but,  with 
reference  to  the  recovery,  he  charged,  that  in  order  that  such  re- 
covery should  have  effectually  barred  the  tenancy  in  tail  of  James 
Fenny  the  grandson  in  the  hereditaments  devised  to  him  in  tail, 
it  was  necessary  that  Edmund  Penny,  who  was  living  at  the  time 
of  the  recovery,  and  also  that  the  legal  personal  representative  of 
Thomas  Merchant  Penny,  who  was  then  dead,  should  have  joined 
and  concurred  in  making  a  tenant  to  the  prcecipe  in  such  recovery. 
The  plaintiff  also  charged,  that  the  rent-charge  or  sum  of  lOf.  per 
annum  constituted  such  an  estate  and  interest  in  Edmund 
Penny  as  to  render  his  concurrence  *  essential  to  the  *  416 
validity  of  the  recovery,  and,  with  respect  to  Thomas  Mer- 
chant Penny,  that,  during  the  life  of  Edmund  Penny,  T.  M.  Penny 
Tvas  entitled  to  an  equitable  freehold  estate  or  interest  in  one  un- 
divided moiety  of  all  the  hereditaments  devised  by  the  will  of  the 
testator,  subject  to  the  rent-charge  of  lOZ.  per  annum,  and  that  such 
freehold  estate  or  interest  did  not  unite,  merge  in,  or  coalesce  with 
his  tenancy  in  tail  in  certain  specific  portions  of  the  same  heredita- 
ments by  the  will  limited  to  him  in  remainder  after  the  death 
of  Edmund  Penny,  and  that  such  freehold  estate  and  interest  in 
T.  M.  Penny  during  the  life  of  Edmund  Penny,  upon  the  death  of 
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T.  M.  Penny  passed  to  and  vested  in  the  legal  personal  representa- 
tive of  T.  M.  Penny  according  to  the  statute  in  that  case  made 
and  provided,  and  that  under  such  circumstances  the  recovery  was 
wholly  or  partially  inoperative,  and  that  the  tenancy  in  tail  of 
James  Penny  the  grandson  in  the  lands  and  hereditaments  so 
devised  to  him  in  tail,  or  at  all  events  in  one  equal  undivided 
moiety  thereof,  had  descended  upon  and  was  then  vested  in  the 
plaintiff  as  his  heir  in  tail,  (a) 

The  defendants  insisted  on  the  validity  of  the  recovery,  and  in 
particular  that  it  was  unnecessary  for  Edmund  Penny  to  join  in 
the  recovery,  because  he  was  only  entitled  to  the  rent-charge  or 
sum  of  10/.  per  annum  out  of  the  estate  or  the  rents  and  profits 
thereof ;  and  that  it  was  unnecessary  for  any  legal  personal  repre- 
sentative of  T.  M.  Penny  to  join  in  the  recovery,  because 
*  416  immediately  upon  his  death  the  hereditaments  by  the  *  will 
devised  to  him  in  tail  vested  in  James  Penny  the  younger 
as  his  heir  in  tail. 

It  may  here  be  mentioned  that  James  Allen  in  his  lifetime, 
from  some  period  in  or  after  the  year  1887,  and  the  defendant 
Theophila  Allen  ever  since  his  death,  had  been  in  the  receipt  of 
the  rents  and  profits  of  the  hereditaments  in  question. 

It  also  appeared  that  in  the  year  1852  the  plaintiff  commenced 
proceedings  at  law  for  the  recovery  of  the  property,  but  it  had 
been  found  impossible  to  prosecute  them  with  effect  by  reason  of 
the  legal  estate  being  vested  in  the  defendant,  and  the  present 
suit  was  in  consequence  instituted. 

The  case  was  heard  by  Vice-Chancellor  Stuart  in  June,  1856, 
when  his  Honor  dismissed  the  bill  with  costs,  and  from  this 
decision  the  present  appeal  was  brought  by  the  plaintiff. 

Mr.  Matins  and  Mr.  Hardy ^  for  the  plaintiff,  in  support  of  the 
appeal.  —  We  submit  that  the  recovery  was  invalid  as  to  a  moiety 
of  the  property,  inasmuch  as  no  person  joined  to  represent  the 
estate  of  T.  M.  Penny.     This  would  clearly  have  been  so,  if  the 

(a)  The  point  of  the  invalidity  of  the  recovery  as  to  the  whole  of  the  here* 
ditaments,  on  the  ground  that  Edmund  Penny  had  not  joined,  was  abandoned  at 
the  bar,  and  the  argument  before  the  Lord  Chancellor  was  confined  to  the  ques- 
tion of  invalidity  as  to  a  moiety,  by  reason  of  no  legal  personal  representative 
of  T.  M.  Penny  having  joined  or  concurred. 
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limitations  had  been  legal,  and  the  circumstance  that  they  were 
equitable  made  really  no  difference.    If  T.  M.  Penny  had  been 
tenant  for  his  own  life,  his  concurrence  if  living  would  have  been 
needful,  but  his  interest  would  have  ceased  with  his  deatli ;  being, 
however,  tenant  pour  autre  vie,  his  interest  did  not  cease  on  his 
death,  but  vested  in  his  representatives.    James  Penny  the  grand- 
son could  therefore  convey  no  more  than  one  moiety  of  the  prop- 
erty, and  the  right  to  the  other  moiety  was  in  the  representa- 
tives of  T.  M.  Penny,  and  they  ought  to  have  taken  out 
*  administration  and  joined.    It  had  been  attempted  before   *  417 
the  Vice-Chancellor  to  meet  this  objection  by  referring  to 
the  fact  that  James  Penny,  the  plaintifif 's  father,  was  in  possession 
of  the  rents,  by  contending  that  a  tenancy  pour  autre  vie  was 
open  to  general  occupancy ;  but  though  this  might  be  admitted  to 
be  the  case  where  the  estate  was  legal  and  the  possession  was 
actually  vacant,  the  argument  did  not  apply  to  an  equitable  estate, 
where  the  possession  was  in  the  trustee.    It  was  necessary  that 
the  equitable  tenant  for  life  should  join  in  the  recovery  as  much 
as  if  the  estate  were  legal :    Brydge%  v.  Brydges,  (a)  Lord  G-ren- 
ville  V.  Blythj  (5)  and  the  title  to  receive  the  rents  was  the  test  as 
to  who  was  the  equitable  tenant  for  life.    It  had  also  been  argued 
by  the  other  side,  that  a  surrender  of  T.  M.  Penny's  interest 
ought  to  be  presumed,  and  Cruise  on  Fines  and  Recoveries,  YoL 
II.,  p.  27,  and  the  cases  of  Warren  v.  Qrenville  ((?)  and  Goodtitle  v. 
Duke  of  Chandos  (cZ)  there  cited,  had  been  referred  to,  but  no 
case  could  be  shown  of  a  presumed  surrender  except  after  a  great 
length  of  time,  certainly  not  as  here  within  twenty  years.    JRowe  v. 
Power,  (e)     The  28d  section  of  the  Statute  8  &  4  Will.  4,  c.  27, 
had  likewise  been  mentioned  as  in  favour  of  the  case  of  presump- 
tion, but  it  was  clearly  inapplicable.    Another  objection  raised 
to  the  plaintifif 's  title  was  that  he  was  applying  too  late,  but  the 
facts  showed  that  it  was  not  till  1837  that  his  title  accrued.    Doe  v. 
JPike.  07) 

[^Mr.  Lee  J  as  amicus  curica,  mentioned  in   the  course  of  the 
argument  Slade  v.  Pattisouy  (h)  Edwards  v.  Champion,  (t)] 

(a)  8  Yes.  120.  (0  2  Bos.  &  PoL  New  Rep.  1. 

(6)  16.  Yes.  224.  {g)  8  B.  &  Ad.  788. 

(c)  2  Strange,  1129.  (h)  U  Law  J.  Ch.  51. 

(d)  2  Boir.  1066.  (t)  8  De  6.,  M.  &  6.  202. 
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*  418        •  Mr.  Walker  and  Mr.  Berkeley^  for  the  defendants,  sup- 

ported the  decision  of  the  Vice-Chancellor.  —  The  defend- 
ants' title  ought  not  to  be  disturbed  after  the  time  that  has  elapsed, 
which  must  be  reckoned  from  1829,  when  the  recovery  was 
suffered.  Reckoning  it,  however,  even  from  1837,  it  was  so  long 
a  period  that  the  Court  still  ought  not  to  interfere.  The  Court 
was  not  bound  by  the  twenty  years  fixed  by  the  Statute  of  Limi- 
tations, but  might  allow  a  shorter  time  to  act  as  a  bar :  this  prin- 
ciple was  recognized  by  the  Statute  3  &  4  Will.  4,  c.  27  ;  the  23d 
section  of  which  statute  also  showed  that  twenty  years'  possession 
under  an  assurance  by  a  tenant  in  tail  not  barring  the  remainder- 
man might  bar  him,  and  therefore  a  fortiori  might  bar  the  issue 
in  tail.  A  surrender  also  of  the  life-estate  might  well  be  pre- 
sumed. As  to  the  recovery,  all  the  parties  equitably  entitled  to 
the  estate  joined ;  and  even  if  this  were  not  so,  still  a  title  had 
been  acquired  by  the  actual  receipt  of  rents,  and  nothing  had  ever 
been  done  to  defeat  the  recovery.  In  support  of  this  view  we 
submit,  first,  that  there  could  be  no  abeyance  of  the  freehold ; 
secondly,  that  the  title  by  general  occupancy  applied  to  equitable 
as  well  as  to  legal  estates ;  and  thirdly,  that  the  title  by  general 
occupancy  was  not  taken  away  by  the  Statute  of  Frauds  or  the 
Act  14  Geo.  2,  c.  20.  We  further  submit,  that,  even  if  adminis- 
tration had  been  taken  out  to  T.  M.  Penny,  the  representative 
thus  constituted  would  have  had  no  title  to  the  equitable  free- 
hold. 

They  cited    Cholmondeley  v.    Clinton^  (a)   Lord    OrenviUe    t. 
Blyth,  (6)  Lloyd  v.  Evelin,  (c)  Preston  on  Conveyancing, 

•  419    *  Vol.  I.'  p.  44 ;  Coventry  on  Common  Recoveries,  p.  91 ; 

Burton's  Compendium,  pi.  735. 
The  following  cases  were  cited  on  the  construction  of  the  will, 
for  the  purpose  of  showing  that  T.  M.  Penny's  interest  ceased, 
being  a  joint  tenancy  and  not  a  tenancy  in  common :  Malcolm  v. 
Martin  J  (d)  Armstrong  y.  Eldridge^  (^e)  Pearcey.Edmea4e9^(^g^ 
Begley  v.  Cook,  (K)  Tuckerman  v.  Jefferies  mentioned  in  Jarman 
on  Wills,  Vol.  n.  p.  166,  Ist  edit. 

(o)  2  J.  &  W.  1 ;  S.  C,  4  BU.  1.  (<j)  3  Bro.  a  C.  216. 

(6)  16  Ves.  224.  (g)  3  Y.  &  C.  246. 

(c)  2  Salk.  563.  (h)  5  Weekly  Reporter,  66. 

Id)  3  Bro.  C.  C.  60. 
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Mr.  MdlinSj  in  reply.  —  With  regard  to  the  argument  which 
had  been  used,  founded  on  the  28d  section  of  the  8  &  4  Will.  4, 
c.  27,  the  answer  was,  in  the  first  place,  that  the  Act  was  not 
retrospective ;  see  Sugden  on  the  Real  Property  Statutes,  p.  92, 
§  8 ;  and,  further,  that  it  did  not  apply  to  the  present  case.  The 
object  of  the  Act  was  to  bar,  not  the  issue  in  tail,  but  the  re- 
mainder-man ;  it  applied  to  cases  where  the  issue  must  be  barred, 
and  it  directed  that  those  in  remainder  should  likewise  be  barred  ; 
but  in  the  present  case,  what  was  done  was  simply  void,  and 
barred  no  one ;  the  statute  proceeded  on  the  assumption  of  the 
issue  being  barred. 

The  Lord  Chancellor,  at  the  conclusion  of  the  argument,  ex- 
pressed his  opinion  to  be,  that  the  section  of  the  Act  3  &  4  Will. 
4,  c.  27,  to  which  reference  had  been  .made,  did  not  apply  to  the 
case,  though  this  had  not  been  his  Lordship's  first  impression ; 
that  there  was*  nothing  in  the  defendants'  argument  as  to  the 
lapse  of  time,  and  that  other  circumstances  than  any  which 
appeared  *  in  the  present  case  must  concur  in  order  to  war-  *  420 
rant  the  Court  to  presume  a  surrender.  His  Lordship 
observed,  that  there  must  be  a  natural  desire  to  support  a  trans- 
action concluded  so  long  ago  as  that  now  brought  in  question ;  he 
would,  however,  finally  dispose  of  the  case  in  a  few  days. 

Januaiy  17. 

The  Lord  Chancellor  stated  the  will  of  Edmund  Penny  the 
testator,  and  remarked  in  passing,  that  the  testator  having  only  an 
equity  of  redemption,  subject  to  a  mortgage  in  fee,  it  was  im- 
material to  discuss  whether  the  terms  of  the  devise  to  the  trustees 
would  or  would  not  have  covered  the  fee  if  he  had  been  seised  of 
the  legal  estate,  though  his  Lordship  was  clearly  of  opinion  that 
they  would.  His  Lordship  then  noticed  generally  the  other  facts 
of  the  case  down  to  and  including  the  death  of  T.  M.  Penny  in 
May,  1827,  and  then  proceeded  as  follows :  — 

At  that  time  the  interests  of  the  parties  were  thus :  Edmund 
Fenny  was  entitled  to  101.  a  year,  James  Penny  the  grandson 
was  entitled  to  one  moiety  of  the  surplus  rents,  and  the  other 
moiety  had  belonged  to  Thomas  Merchant  Penny.  He,  however, 
having  died  as  just  mentioned,  the  question  arises  to  whom  did 
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his  moiety  belong.  No  special  occupancy  was  designated,  and  it 
therefore  belonged  to  somebody  during  the  life  of  Edmund  Penny. 
In  January,  1883,  Edmund  Penny  died,  and  then  the  ultimate 
devise  of  the  estate  took  effect.  Upon  that  occasion  James 
Penny  the  grandson  became  tenant  in  tail  in  possession  of  the 
estate,  but  he  did  not  enter  upon  and  enjoy  it,  because  previously  to 

that  time  he  had,  in  the  manner  I  will  advert  to  presently? 
*421    conveyed  *all  his  estate    and   interest    to    the    person 

under  whom  the  defendants  claim.  In  1837  James  Penny 
the  grandson  died,  leaving  the  plaintiff  his  eldest  son,  who  claims 
the  property  as  heir  in  tail,  and  the  estates  being  equitable,  he 
has  filed  his  bill  in  this  Court  vrithin  twenty  years  after  the 
decease  of  his  father ;  and  he  is  no  doubt  entitled,  unless  it  can 
be  ftown  that  the  interest  of  his  father  was  validly  transferred  to 
the  person  through  whom  the  defendants  claim. 

It  is  alleged  that  the  estate  of  the  plaintiff's  father,  James  Penny 
the  grandson,  was  validly  transferred  by  virtue  of  a  recovery  suf- 
fered by  him  in  Hilary  term,  1829 ;  and  this  would  be  the  case, 
if  there  was,  according  to  the  law  which  then  existed,  a  good 
tenant  to  the  prcecipe.  It  is  said  that  a  good  tenant  to  the  prceeipe 
was  made  by  the  indentures  of  lease  and  release  of  the  4th  and 
5th  December,  1828,  and  the  question  is  whether  they  conveyed 
an  equitable  freehold  in  the  whole  of  the  premises  comprised  in 
them.  As  to  one  moiety,  ;iamely  that  covered  by  the  life-estate 
of  James  Penny  the  grandson,  there  is  no  doubt,  and  as  to  the 
other  moiety  it  was  contended  that  James  Penny,  the  son  of  T.  M. 
Penny,  had  such  an  estate  of  equitable  freehold  as  he  could  con- 
vey to  make  a  tenant  to  the  prcecipe.  The  first  ground  relied 
upon  to  make  out  this  was,  that  it  might  be  presumed  that  a 
surrender  had  been  made  to  him  of  the  tenancy /^oi^r  autre  vie.  I, 
however,  must  say  that  I  concur  in  the  observations  which  were 
made  in  answer  to  that  suggestion.  The  argument  is,  that  such 
a  conveyance  is  necessary  in  order  to  make  a  good  tenant  to  the 
prcecipe^  but  there  would  be  an  end  to  this  argument  if  you  might 
always  presume  the  conveyance  to  be  made.  The  real  point  is, 
was  there  a  surrender  or  not ;  and  though  I  think  that  the  Court 

would  struggle  very  much  to  find  circumstances  to  enable 
*  422    it  to  come  to  *  a  conclusion  that  there  was,  I  can  discover 
nothing  in  the  present  case  to  lead  to  that  conclusion.    The 
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recitals  in  the  deed  which  I  have  looked  at  show  that  the  parties 
themselves  had  no  idea  of  a  surrender,  and  tend  therefore  to  ex- 
clude the  notion  that  any  such  surrender  was  ever  made. 

It  was  then  said,  that  although  a  surrender  might  not  be  pre- 
sumed, yet  James  Penny,  the  son  of  T.  M.  Penny,  had  a  title  as 
general  occupant,  because  no  administration  was  ever  taken  out  to 
his  father,  and  he  was  in  possession  of  the  rents.  It  was  urged 
that  if  this  had  been  a  legal  interest,  James  Penny  having  got  into 
possession  would  have  had  ^  title  as  general  occupant,  and  that 
the  same  doctrine  must  prevail  as  to  an  equitable  estate.  Now 
although  I  incline  to  go  the  full  length  of  the  modern  doctrine 
established  finally  by  the  House  of  Lords  in  Gholmondeley  v.  Clifir 
tan,  (a)  that  in  questions  of  disseisin,  &c.,  relating  to  equitable 
estates,  the  rules  of  law  must  be  followed,^  and  to  agree  that  con- 
venience fully  justifies  the  Court  in  strictly  adhering  to  these  rules, 
yet  I  think  that,  with  regard  to  an  estate  by  occupancy,  it  cannot 
prevail.  Title  by  occupancy  depends  upon  the  fact  of  taking  and 
continuing  in  the  actual  possession  of  that  to  which  no  one  else 
has  by  law  a  title,  but  any  such  idea  is  excluded  by  the  fact  that 
the  trustee  is  of  necessity  in  possession.  I  have  not  been  able  to 
find  an  exact  authority  on  this  subject,  but  there  is  an  authority 
that  appears  to  me  to  go  singularly  near  to  it,  and  in  fact  to  be  one 
from  which  I  should  not  be  warranted  in  departing.  In  modern 
times  trust  estates  are  extremely  analogous  to  uses  before  the 
Statute  of  Uses  (I  do  not  say  they  are  always  exactly  the  same), 
and  it  is  quite  clear  and  was  decided  that  there  could  not  be  a  title 
by  occupancy  to  a  use  before  the  Statute  of  Uses.  The  case 
of  *  C(i%ile  V.  jDod,  (6)  I  will  not  say  decided  it,  for  it  is  *  423 
there  rather  assumed,  and  Comyn,  in  his  Digest,  tit.  Estates 
by  Orant  (^F.  2),  treats  it  as  established  law.  The  report  of  the  case 
of  Castle  V.  Dod  runs  thus :  ^^  Upon  a  special  verdict  the  case  was, 
that  A.,  tenant  for  life,  granted  by  fine  his  estate  to  B.,  and  by  in- 
denture limited  the  use  to  B.  for  the  life  of  A.  and  B. ;  and  if  he 
died,  living  A.,  that  it  should  remain  to  G.  Afterward  B.  died, 
living  A.  C.  entered  and  let  to  D.  for  years  and  died,  living  A. 
Whether  the  lessee  should  retain  this  as  an  occupant,  living  A., 
or  that  A.  should  have  it  again  (because  no  other  use  is  limited 

(a)  4  Bli.  1.  (6)  8  Cro.  Jac.  200. 

>  See  Lewin  Trusts  (5th  Eng.  ed.),  514-516. 
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after  the  death  of  C.  by  reason  of  his  ancient  use)  was  the  ques- 
tion. It  was  adjudged  after  argument  that  G.  should  have  it  as  an 
occupant,  and  his  lessee  should  hold  it  as  an  occupant,  and  that 
A.  had  not  any  residue  of  the  use  in  him:  for  although  where 
tenant  in  fee  makes  a  deed  of  feoffment,  and  limits  the  use  for  life 
or  in  tail  and  doth  not  speak  of  the  residue,  it  shall  be  to  the  feoflfer 
or  conusor,  because  he  had  the  ancient  use  in  him  in  fee ;  yet  when 
tenant  for  life  or  he  who  hath  a  particular  estate  grants  his  estate 
by  fine,  and  limits  the  use  for  years  or  for  a  particular  time,  it  shall 
not  return  to  him,  but  be  to  the  conusee,  although  the  fine  were 
without  any  consideration,  because  he  who  hath  the  particular  es- 
tate by  fine  is  subject  to  the  ancient  rent  and  forfeiture,  which  is 
a  sufficient  consideration  to  convey  the  estate  to  him.  And 
although  it  was  objected  that  at  the  common  law  there  was  not  any 
occupant  of  an  use,  and  this  statute  (the  Statute  of  Uses,  27  Hen. 
8,  c.  10)  hath  vested  the  possession  in  such  manner  and  nature  as 
the  use  was,  ergo^  there  shall  not  be  an  occupant  of  a  possession 
vested  to  an  use.  Coke  said :  This  statute  is  intended  that  the 
land  shall  have  the  same  qualities  as  the  use  had,  viz.,  if  the  use 

was  a  conditional  estate  in  the  land  it  shall  be  conditional, 
*  424    but  it  shall  not  have  the  collateral  *  qualities  as  the  use 

hath ;  for  there  shall  be  a  tenancy  by  the  curtesy  of  such 
an  estate  vested  and  it  shall  be  assets ;  and  by  the  same  reason 
there  may  be  an  occupancy  ;  for  the  use  and  land  are  now  incor- 
porated and  of  one  nature."  It  was  thus  treated  as  clear  law  that 
there  could  not  have  been  occupancy  of  a  use  before  the  statute  ; 
and  although  the  language  of  the  statute  might  seem  to  have  given 
to  the  use,  when  vested,  the  same  qualities  that  attach  to  it  before 
it  was  vested,  yet  Lord  Coke  says  that  does  not  mean  that  collat- 
eral incidents  to  the  estate  are  to  be  the  same,  and  he  gives,  as  in- 
stances, tenancy  by  the  curtesy  and  by  occupancy.  There  was  in 
that  case  a  title  by  occupancy,  because  the  Statute  of  Uses  had 
made  the  use  the  possession,  but  it  was  not  disputed,  that  before  the 
statute  there  could  not  have  been  occupancy ;  and  I  think  that  doc- 
trine must  apply  to  the  case  of  a  trust  afterwards.  I  have  stated 
this :  but  in  my  opinion  the  question  does  not  arise  here,  because  I 
do  not  think  that  even  if  this  was  a  legal  estate,  there  could  be  a 
title  by  occupancy. 

It  has  been  assumed  that  since  the  Statute  of  Frauds,  until  ad- 
ministration was  taken  out,  there  might  be  a  title  by  occupancy  ; 
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but  I  do  not  conceive  that  to  be  at  all  a  correct  view  of  the  law. 
Title  by  occupancy  is  a  rightful,  an  indefeasible  title,  just  as  much 
as  a  title  by  feoffinent,  fine,  or  recovery,  and  the  occupancy  being 
ipso  facto  a  tenancy  j>oi£r  autre  vie  would  be  an  estate  of  freehold 
incapable  of  being  subsequently  defeated.  Here,  however,  the 
executor  or  administrator  might  defeat  the  title,  and  would  then 
by  construction  of  law  have  been  in  from  the  death  of  the  former 
tenant  pour  autre  vie^  assuming  that  no*  valid  title  could  be  acquired 
to  his  prejudice.  Again,  supposing  since  the  statute  the  case  of  a 
tenant  pour  autre  vie  to  him  and  his  heirs,  and  he  dies  without  an 
heir,  but  leaves  his  wife  enceintey  who  afterwards  gives  birth 
*  to  a  child ;  a  person  entering  before  the  birth  would  not  *  425 
be  a  tenant  pour  autre  vie  by  occupancy.  So  in  the  case  of 
a  stranger  entering  upon  glebe  land  after  the  death  of  the  incum- 
bent, and  before  the  new  parson  has  been  instituted  or  inducted ; 
he  is  not  tenant  by  occupancy.  A  person  entering  in  any  of  these 
cases  may  have  acquired  an  estate  by  wrong,  but  he  is  a  wrong- 
doer, which  an  occupant  is  not,  and  an  estate  by  wrong  can  never 
be  an  estate  pour  autre  vie^  His  title  (if  any)  is  a  title  to  the  fee 
by  wrong,  as  an  abater  or  an  intruder ;  it  may  be  an  estate  capa- 
ble of  being  defeated  by  some  person  who  has  a  right ;  but  he  has 
no  title  to  the  freehold  pour  autre  vie.  In  my  opinion,  therefore, 
the  equitable  question  does  not  arise,  because  I  do  not  think  that 
there  would  have  been  an  estate  by  occupancy  even  if  it  had  been 
a  legal  estate. 

There  is  another  view  of  the  case  to  which  I  think  it  right  to 
advert,  and  it  is  to  some  extent  material.  I  agree  with  Mr. 
Walker  that  if  the  administrator  or  executor  had  taken  out  ad- 
ministration and  so  become  tenant  pour  autre  vie,  he  would  not 
have  been  a  person  to  make  a  tenant  to  the  prcecipe.  If  this  had 
been  a  question  of  the  legal  interest,  it  might  be  that,  he  having 
the  legal  interest  pour  autre  vie  and  there  being  a  legal  tenancy  in 
tail  in  remainder,  he  would  have  been  the  proper  person  ;  but  the 
estate  being  equitable,  what  the  Court  has  to  look  to  is  this,  who 
-was  the  beneficial  owner  of  the  estate  pour  autre  vie,  and  I  think 
that  the  person  to  concur  in  making  the  tenant  to  the  prcecipe  was 
the  person  beneficially  entitled.  The  persons  beneficially  entitled 
here  were  the  next  of  kin  of  T.  M.  Penny,  for  it  may  be  assumed 
for  the  purpose  of  the  present  decision,  considering  the  number  of 
years  which  have  elapsed,  that  there  are  no  debts.     Who  were  the 
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next  of  kin,  we  do  not  know  exactly,  but  one  of  them  must 
*  426  have  been  James  *  Penny  the  younger,  the  person  who  con- 
curred in  the  recovery,  and  who  is  described  as  the  eldest 
son  and  heir  of  T.  M.  Penny,  the  tenant  pour  autre  vie.  The 
recovery  was  therefore  in  my  opinion  good,  not  only  as  to  the 
moiety  of  which  James  Penny  the  grandson  was  tenant  pour  autre 
vie^  but  also  as  to  such  a  proportion  of  T.  M.  Penny's  moiety  as 
was  represented  by  James  Penny  his  son. 

As  to  the  other  point,  namely  the  lapse  of  time,  I  think  there 
is  nothing  in  it.  Mere  lapse  of  time  does  not  bar  in  equity  any 
more  than  at  law :  ^  it  is  an  ingredient  which,  with  other  circum- 
stances, may  lead  the  Court  to  draw  inferences  unfavourable  to 
the  claim  of  a  party  who  has  let  twenty  or  nearly  twenty  years 
elapse  without  asserting  his  right.  It  may  in  such  a  case  be  sup- 
posed, that,  if  he  had  proceeded  earlier,  the  facts  might  have  been 
more  clearly  shown,  but  there  is  nothing  here  to  lead  to  such  a 
supposition. 

With  regard  to  the  23d  section  of  the  Act  8  &  4  Will.  4,  c.  27, 
I  have  looked  at  it  very  attentively,  and  I  am  of  opinion  that  it 
does  not  apply,  even  if  it  could  be  construed  as  having  a  retro- 
spective operation.  The  object  of  the  23d  section  was  to  give 
effect  to  acts  of  a  tenant  in  tail  against  remainder-men  and  re- 
versioners, and  to  give  effect  to  assurances,  which,  although  they 
were  effectual  to  bar  the  issue,  were  ineffectual  to  bar  those  entitled 
in  remainder.^  There  are  prior  clauses  in  the  statute  which  show 
what  the  operation  is  as  to  the  issue,  and  those  clauses  seem  to 
me  studiously  worded,  so  as  to  be  confined  only  to  the  case  of 
persons  entitled  after  the  expiration  of  the  estate  taU.  This 
disposes  of  all  the  points. 

Having  stated  my  opinion  as  to  the  effect  of  the  recovery, 
*  427  what  I  propose  to  do  is  to  declare  that  the  *  recovery  was 
good  as  to  one  moiety,  and  to  direct  an  inquiry  (unless  the 
parties  can  come  to  a  conclusion  without  any  inquiry,  which  I 
think  they  can  do)  who  were  the  next  of  kin  of  T.  M.  Penny  en- 
titled under  the  statute  to  an  estate  pour  autre  vie  in  the  other 
moiety,  and  to  declare  that  the  recovery  is  good  as  to  so  much  of 

>  See  Lewin  Trusts  (5th  Eng.  ed.),  630,  631 ;  1  Dan.  Ch.  Pr.  (4th  Am.  ed.) 
560,  n.  (1),  639  et  seq.  and  notes;  Clarke  v.  Hart,  6  H.  L.  Cas.  633 ;  Perry 
Trusts,  §  869  and' cases  cited. 

'  See  Sugden  Y.  &  P.  (14th  Eng.  ed.)  483. 
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this  moiety  as  belonged  to  James  Penny  the  younger,  the  son 
of  T.  M.  Penny,  as  one  of  the  next  of  kin :  as  to  the  residue  of 
the  moiety  there  must  be  a  decree  according  to  the  prayer  of 
the  biU. 

It  was  then  stated  as  an  admitted  fact  that  T.  M.  Penny  left  a 
widow  and  five  children,  the  consequence  of  this  being  that  the 
plaintiff  had  succeeded  to  a  considerable  extent.  A  discussion 
then  followed  as  to  the  period  from  which  the  account  of  the  rents 
of  that  portion  of  the  property  to  which  the  plaintiff  would 
become  entitled  should  be  taken,  it  being  submitted  on  behalf  of 
the  plaintiff  that  it  should  be  six  years  previously  to  the  filing 
of  the  bill,  and  on  behalf  of  the  defendants  that  it  should  be 
limited  to  the  filing  of  the  bill.  The  case  of  Hicks  v.  Sallitt  (a) 
was  referred  to  as  a  decision  in  favour  of  the  plaintiff's  propo- 
sition, but  it  was  remarked  in  answer  that  that  was  the  case  of  an 
infant,  and  was  expressly  treated  as  an  exception  from  the  genei*al 
rule. 

The  Lord  Chancellor  ultimately  stated  that  he  would  look  into 
the  point,  and  give  his  decision  on  a  future  day. 

January  19. 

The  Lord  Chancellor.  —  With  regard  to  the  point  left 
for  determination  in  this  •  case,  and  on  which  I  was  re-    *  428 
ferred  to  the  case  of  HickB  v.  Sallitt^  (a)  I  have  formed 
a  clear  opinion  as  to  what  I  ought  to  do. 

My  impression,  if  there  had  been  no  previous  authorities, 
would  have  been  that  the  same  rule  ought  to  be  acted  on  here  as 
at  law,  but  I  do  not  find  that  that  has  been  the  rule  acted  upon, 
and  I  have  no  right  to  be  wiser  than  my  predecessors  on  this 
subject.  The  only  question  as  to  the  time  that  has  occurred  to 
me  is  between  the  filing  of  the  bill  and  the  year  1852,  when  the 
ejectment  was  brought;  and  in  my  opinion  the  year  1852  is 
the  period  from  which  I  ought,  in  conformity  with  the  authorities, 
to  direct  the  account  to  be  taken,  because  then  a  decided  demand 
-was  made,  and  from  that  time  the  persons  who  were  in  possession 
could  not  say  that  by  the  neglect  or  rather  the  supineness  of  the 
persons  who  claimed  against  them  they  were  led  to  expend  their 

(a)  8  De  6.,  M.  &  G.  782. 
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money.  In  one  of  the  cases  cited  in  Hick%  t.  SaUitt^  (a)  namely, 
JEdwards  v.  Morgan,  (5)  before  Chief  Baron  Alexander,  it  was 
pressed  on  him  to  give  the  rents  from  the  time  of  demanding  the 
estate,  and  he  said,  You  have  no  evidence  of  that  time,  thus 
intimating  that  if  the  plaintiff  could  have  proved  the  time 
he  would  have  directed  the  amount  from  that  period :  here  I 
think  that  from  the  time  of  the  ejectment  I  must  treat  it  as  an 
adverse  claim,  and  that  from  that  time  the  parties  are  entitled 
to  an  account  of  the  rents. 


♦429  •TURNER  v.  MARTIN. 

■ 

1857.    January  20.    Before  the  Lord  Chancellor  Lord  Cranworth. 

A.  and  B.  having  been  bankrupts  in  1822,  B.,  the  survivor,  in  1851,  hj  his  will 
directed  his  executors  and  trustees  to  pay  his  just  debts,  including  the  unpaid 
in  full  debts  proved  under  the  bankruptcy,  and  he  directed  his  executors  to 
pay  to  the  official  manager  of  the  bankruptcy,  or  to  some  authorized  person  to 
be  appointed  by  the  Court  of  Chancery,  in  trust  for  all  the  creditors  under 
the  commission,  so  much  money  as  would  make  the  dividend  on  the  estate 
equal  to  20^.  in  the  pound  on  all  the  debts  so  proved :  Held,  that  the  direc- 
tion to  pay  must  be  regarded  as  a  bounty,  not  only  in  favour  of  those  cred- 
itors who  survived  B.,  but  of  representatives  of  those  who  predeceased  him, 
and  that  the  official  assignee  of  the  joint  estate  was  entitled  to  receive  the 
amount  found  due  to  all  the  creditors,  less  the  amount  of  legacy  duty.* 

This  was  an  appeal  by  the  defendants  John  Martin  and  George 
Williamson,  the  executors  of  Peter  Sowerby  the  younger,  from 
the  decree  of  Vice-Chancellor  Stuart,  dated  the  12th  March,  1856, 
whereby,  on  an  admission  of  assets  by  them,  his  Honor  declared 
that  the  plaintiff  was  entitled  to  have  paid  to  him,  as  oflScial 
assignee  of  Peter  Sowerby  the  elder  and  Peter  Sowerby  the  younger, 
so  much  as  should  be  sufficient  to  pay  the  debts  proved  on  their 
estate,  under  the  commission  of  bankruptcy,  as  directed  by  the 
will  of  Peter  Sowerby  the  younger.  The  defendants  also  appealed 
from  the  Vice-Chancellor's  order  made  on  the  19th  November, 

(a)  3  De  G.,  M.  &  G.  782.  (b)  M'Clel.  641. 

1  See  Lewin  Trusts  (5th  £ng.  ed.),  887,  888;  Sowerby's  Trust,  2  K.  &  J. 
620;  1  Jarman  Wills  (8d  £ng.  ed.),  815  in  note. 
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1856,  on  the  farther  hearing,  whereby  he  directed  them,  within 
one  month  after  service  of  the  order,  to  pay  the  plaintiff  the 
amount  found  due  in  respect  of  the  unpaid  debts.  The  circum- 
stances out  of  which  the  appeal  arose  are  as  follow :  On  the  18th 
February,  1822,  a  fiat  in  bankruptcy  was  awarded  against  Peter 
Sowerby  the  elder  and  Peter  Sowerby  the  younger,  under  which 
they  were  declared  bankrupts  and  obtained  their  certificates/  The 
debts  proved  under  the  fiat  amounted  to  5912Z.  175.  7(2.,  and  a 
dividend  of  4«.  M.  had  been  paid,  leaving  4656Z.  78.  10(2.,  the 
amount  unpaid  of  such  proved  debts. 

Peter  Sowerby  the  elder  died  many  years  ago.  Peter  Sow- 
erby the  younger,  by  his  will  dated  the  1st  January,  ♦  1861,  *  430 
after  appointing  the  defendants  executors  and  trustees,  and 
giving  them  all  his  personal  estate  on  trust,  to  pay  his  funei-al 
expenses,  and  also  all  expenses  incurred  in  the  execution  of  his 
will,  proceeded  :  "  And  I  also  direct  my  just  debts  to  be  paid,  in 
which  I  include  the  unpaid  in  fall  debts  proved  on  the  estate  of 
Peter  Sowerby  the  elder  and  Peter  Sowerby  the  younger,  in  a 
commission  of  bankruptcy  issued  against  the  said  Peter  Sowerby 
the  elder  and  Peter  Sowerby  the  younger,  in  February,  1822. 
Thomas  Avison,  of  Liverpool,  was  then  the  solicitor  to  the  com- 
mission. L  hereby  will  and  direct  my  aforesaid  executors  and 
trustees,  within  three  years  from  the  date  of  my  decease,  to  pay 
unto  the  official  manager  of  the  aforesaid  bankruptcy  estate,  or  to 
some  authorized  person  to  be  appointed  by  the  High  Court  of 
Chancery,  in  trust  to  pay  all  the  aforesaid  creditors  who  have 
proved  their  debts  on  the  aforesaid  commission  so  much  money  as 
will  make  the  dividend  on  the  aforesaid  estate  equal  to  20«.  in  the 
pound  on  all  the  debts  so  proved,  no  interest  thereon  to  be  allowed 
or  paid." 

The  plaintiff,  as  the  official  assignee  of  the  bankrupts'  estate, 
filed  his  bill  on  the  27th  June,  1855,  against  the  executors,  for 
the  payment  of  the  balance  remaining  unpaid,  which  the  Vice- 
chancellor  in  effect  decreed.  The  plaintiff  had  also  proved  the 
debt  in  a  cause  of  Sowerby  v.  Martin,  which  was  a  suit  for  the 
administration  of  the  estate  of  Peter  Sowerby  the  younger's  estate, 
the  decree  in  which  suit  was  made  on  the  12th  January,  1856. 

The  defendants,  the  executors,  having  appealed  from  the  whole 

decree,  the  appeal  was  opened  by  — 
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Mr.  Malins  and  Mr.  Batten^  for  the  plaintiff,  in  support 

*  481    of  the  Vice-Chancellor's  decision.  —  *  It  is  obvious  that  the 

testator  did  not  intend  a  mere  bounty  to  such  only  of  the 
creditors  of  his  father  and  himself  as  might  survive  him,  but  to 
provide  for  the  payment  of  the  debts  proved  against  the  joint 
estate ;  and  the  bankruptcy  having  occurred  in  1822,  and  his  will 
being  made  in  1851,  the  doctrine  of  lapse  is  inapplicable. 

They  relied  upon   G*  Connor  v.  Haslam^  (a)  Philips  v.  Phil- 
ips. (J) 

Mr.  Bolt  and  Mr.  Bazalgettey  for  the  defendants,  in  support  of 
the  appeal.  —  There  was  not  only  no  obligation  on  the  testator  to 
discharge  these  debts,  but  they  were  expressly  extinguished,  the 
remedy,  as  well  as  the  right,  being  barred  by  the  Statute  3  &  4  Will.  4, 
c.  42  ;  added  to  which,  the  200th  section  of  the  Act  12  &  13  Vict, 
c.  106,  makes  the  certificate  of  the  bankrupt  an  absolute  dis- 
charge ;  and  by  the  204th  section  of  the  same  Act,  the  debt,  once 
barred,  cannot  be  revived  by  a  subsequent  promise.  If  then  the 
right  is  extinguished,  it  could  not  form  the  consideration  for  a 
new  promise,  and  it  follows  that  the  testator  has,  by  his  will,  con- 
ferred a  mere  bounty  on  such  of  the  creditors  individually  as 
might  survive  him.  Coppin  v.  Coppin^  (c)  Williamson  v.  Nay- 
lor.  (ji)  If  the  plaintiff's  construction  is  to  prevail,  there  might 
be  a  competition  between  the  personal  representative  and  the 
assignee  in  bankruptcy  of  a  deceased  creditor.  The  cases  of 
Philips  V.  Philips  (6)  and  0'  Connor  v.  Haslam  (a)  are  distin- 
guishable, inasmuch  as  in  the  former  the  will  was  treated  as  pro- 
ceeding upon  a  mixed  principle  of  bounty  and  obligation ;  and  as 
in  the  latter,  the  will  was  read  as  directing  payment  of 

*  432    debts.     Under  any  circumstance,  we  submit  *  that  legacy 

duty  is  payable,  and  that,  in  this  respect,  the  decree  of  the 
yice-Chancellor  must  be  rectified.  We  further  submit,  that  the 
plaintiff  was  not  justified  in  prosecuting  the  present  suit,  there 
being  a  decree  for  the  administration  of  the  testator's  estate,  and 
the  mere  fact  of  assets  having  been  admitted  can  make  no  differ- 
ence. 

(a)  6  H.  L.  Cas.  170.  (c)  2  P.  W.  296. 

(6)  8  Hare,  281.  {d)  8  T.  &  C.  208. 
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Without  calling  for  a  reply,  the  Lord  Chancellor  said :    There 
being  an  admission  of  assets,  and  it  not  being  necessary  to  take 
any  accounts,  I  think  that  the  plaintiff  was  entitled,  notwithstand- 
ing the  decree  in  the  administration  summons,  to  institute  this 
suit.     With  respect  to  one  point  which  has  been  argued  in  tliis 
case,  I  incline  to  the  opinion  that  the  testator  must  be  regarded  as 
having  conferred  a  mere  bounty  to  the  creditors,  and  that  there- 
fore legacy  duty  has  attached  and  is  payable  in  respect  of  the  sums 
once  owing  to  the  joint  creditors  of  his  father  and  himself.     These 
creditors  must  be  regarded,  as  they  were  in  the  case  of  Coppin  v. 
Coppin^  (a)  in  the  light  of  volunteers,  the  principle  of  which  deci- 
sion was  recognized  by  Lord  Lyndhurst  in   Williamson  v.  iVay- 
lor,  (6)     There  being  a  suflSciency  of  assets,  it  is  quite  immaterial, 
except  for  the  question  of  the  legacy  duty,  whether  these  creditors 
claim  as  creditors  or  as  legatees.     The  object  of  the  testator  was 
to  do  that  which  was  honest  and  just,  namely,  to  pay  those  cred- 
itors in  full  who  had  proved  against  the  joint  estate  of  his  father 
and  himself;   that  object  could  not  have  been  attained   if  his 
intended  bounty  was  to  be  limited  to  those  creditors  only  who 
might  happen  to  survive  him,  he  having  lived  twenty-nine  years 
after  the  debts  were  proved.     But  assuming  that  this  is  not 
the  necessary  presumption,  yet  here  the  language  of  *  the    *  433 
will  is  explicit,  for  the  testator  says  that  his  executors  are 
to  pay  to  the  official  assignee  of  the  aforesaid  bankruptcy  estate 
(that  was  one  alternative),  "  or  to  some  authorized  person  to  be 
appointed  by  the  High  Court  of  Chancery,  in  trust  to  pay  all  the 
aforesaid  creditors,  who  have  proved  their  debts  on  the  aforesaid 
commission,  so  much  money  as  will  make  the  dividend  on  the 
aforesaid  estate  equal  to  208.  in  the  pound  on  all  the  debts  so 
proved."    If  the  estate  could  not  pay  20«.  in  the  pound,  it  is  the 
plaintiff's  duty  to   distribute  whatever  he   may  receive  ratably 
among  the  creditors  and  their  representatives,  and  I  think  that 
the  decree  of  the  Vice-Chancellor,  whereby  he  ordered  the  amount 
found  due  to  be  transferred  to  the  plaintiff,  was  substantially 
right;   but  my  present  impression  is,  that  it  must  be  varied  in 
this  respect,  that  the  sum  to  be  paid  to  the  plaintiff  is  the  amount 
found  due,  less  the  legacy  duty. 

(a)  ^  P.  W.  296.  (6)  3  Y.  &  C.  208. 
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Mr.  Batten  mentioned  the  case  of  Foster  v.  Ley^  (a)  and  admit- 
ted that,  after  that  decision,  he  could  not  dispute  that  the  amounts 
payable  in  respect  of  debts  barred  by  the  statute  were  liable  to 
legacy  duty. 

The  decree  was  therefore  affirmed,  with  the  additional  declara- 
tion that  the  amount  payable  to  the  plaintiff  was  subject  to  legacy 
duty. 


*  434  *  DUPFORT  v.  AEROWSMITH. 

1857.    January  23.    Before  the  Lord  Chancellor  Lord  Ciumwobth. 

Two  suits  for  the  administration  of  the  same  estate  having  been  instituted  in 
different  branches  of  the  Court,  and  a  decree  having  been  made  in  the  latter 
of  the  suits,  the  proper  course  for  a  party  wishing  to  stay  proceedings  in  the 
other  is  to  get  it  transferred  to  the  Judge  who  pronounced  the  decree,  and  to 
make  an  application  in  both  suits  before  that  Judge.' 

An  application  was  made  to  the  Lord  Chancellor  in  this  case, 
at  the  request  of  Vice-Chancellor  Kindersley,  to  settle  the  follow- 
ing question  of  practice  which  had  arisen. 

The  suit  of  Duffort  v.  Arrowsmith,  attached  to  the  Court  of 
Vice-Chancellor  Ejndersley,  was  instituted  in  July,  1856,  for  the 
purpose  of  carrying  out  the  trusts  of  the  will  of  the  testator  in  the 
cause,  but  no  decree  had  been  made  in  it.  Another  suit  of  Mam- 
titan  y.  Arrowsmith  was  subsequently  instituted  for  apparently  the 
same  purpose  before  Vice-Chancellor  Stuabt,  and  in  it  a  decree 
directing  the  usual  inquiries,  and  appointing  a  receiver,  was  made 
in  December,  1856.  The  defendant  in  both  suits  then  moved 
before  Vice-Chancellor  Kindersley,  that  the  proceedings  in  Duf- 
fort V.  Arrowsmith  might  be  stayed,  and  a  question  arose  whether 
this  application  ought  not  to  be  made  to  Vice-Chancellor  Stuart  ; 
and  Vice-Chancellor  Ejndersley  thereupon  requested  the  parties 
to  mention  the  matter  to  the  Lord  Chancellor. 


(a)  2  Bing.  N.  C.  269. 

*  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  70,  398,  798,  799 ;  Harris  v.  6andy,  1 
De  G.,  F.  &  J.  13 ;  Swale  v.  Swale,  22  Beav.  401. 
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Mr,  Glasie  and  Mr.  Amphlett^  for  the  defendant,  and  in  support 
of  the  motion  to  stay  proceedings.  —  They  submitted,  that  the 
order  to  stay  could  and  ought  to  be  made  by  Vice-Chancellor  Kin- 
DESSLEY ;  and  that  the  practice  was  clearly  settled  in  this  way  by 
Lord  CoTTENHAM  in  White  v.  Johnson,  (^d)  although  the  Master 
of  the  Bolls,  on  the  authority  of  West  v.  Swinburne,  (6) 
*had  followed  a  diflFerent  course  in  Ladbrooke  v.  Blea-  ♦485 
don.  (<?)  They  contended,  that  the  decision  in  West  v.  Swin- 
burne was  clearly  wrong,  and  referred  to  Turner  v.  Dorgan.  (d) 

Mr.  Anderson,  with  whom  was  Mr.  Q-.  W.  Collins,  for  the  plain- 
tiff in  Duffort  v.  Arrowsmith.  —  He  submitted  that  the  application 
ought  to  be  made  to  that  branch  of  the  Court  where  the  decree 
had  been  made,  and  cited  Hawhes  v.  Barrett,  (e) 

The  Lord  Chancellor,  stopping  Mr.  Anderson,  observed,  that 
the  right  thing  to  do  would  be  to  transfer  the  suit  of  Duffort  v. 
Arrowsmith  to  Vice-Chancellor  Stuart,  as  the  Judge  by  whom 
one  decree  had  been  pronounced,  seemed  to  be  the  proper  authority 
to  prevent  another  decree  being  made  for  the  same  purpose.  His 
Lordship  made  an  order  accordingly,  the  parties,  apparently,  not 
objecting  to  this  course  being  adopted. 


*  BROADBENT  v.  THE  IMPERIAL  GAS  COMPANY.^    *  436 

1866.  December  16,  16.  17,  19.  1867.  January  17,  22,  29,  81.  Before  the 
Lord  Chancellor  Lord  Cranworth,  assisted  by  Mr.  Justice  Crobcfton  and 
Mr.  Justice  Willes. 

The  plaintiff,  a  market  gardener,  whose  premises  adjoined  those  of  a  gas  com- 
pany, brought  an  action  against  the  company  for  the  injury  done  to  his  crops, 
by  reason  of  the  noxious  matter  issuing  from  the  company^s  works.  During 
the  trial  of  the  action  the  Judge  suggested  a  reference  to  an  arbitrator,  who 
was  to  determine  as  to  the  injury,  and  as  to  '*  what  should  be  done,"  between 
the  parties.     The  reference  having  taken  place,  the  arbitrator  made  his 

(a)  2  Phil.  689.  {d)  12  Sim.  604. 

(6)  14  Jur.  360.  (c)  6  Madd.  17. 

(c)  16Beav.  467. 
^  S.  C,  affirmed,  7  H.  L.  Cas.  600;  6  Jur.  N.  S.  1319. 
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award  in  respect  of  the  damage  sustained  up  to  the  date  of  the  "award,  and  no 
evidence  having  been  adduced  before  him  as  to  prospective  damage,  a  verdict 
was  entered  up  for  the  sum  awarded.  The  company  subsequently  increased 
their  works :  Held,  that,  on  a  bill  filed  by  the  plaintiff,  he  was  entitled  to  a 
perpetual  injunction  to  restrain  the  further  manufacture  of  the  gas  in  a  manner 
injurious  to  his  crops,  the  award  of  the  arbitrator  being,  under  the  circum- 
stances, equivalent  to  the  verdict  of  a  jury.^ 
The  68th  section  of  the  Lands  Clauses  Consolidation  Act  (8  Vict.  c.  18)  has 
reference  to  cases  where  a  party  is  injuriously  affected  by  reason  of  acts 
authorized  to  be  done  by  a  public  company,  in  pursuance  of  the  provisions 
of  their  private  Act,  and  is  inapplicable  to  cases  where  the  injury  complained 
of  may  (as  in  the  present  case  under  the  29th  section  of  the  Gas  Clauses  Act, 
10  &  11  Vict.  c.  15}  be  compensated  by  recourse  to  an  action  at  law  for 
damages.' 

This  was  an  appeal'  by  the  defendants,  the  Imperial  Gas  Gomr 
pany,  from  a  decision  of  the  Vice-Chancellor  Wood  granting  an 
injunction  to  restrain  their  manufacture  of  gas  under  the  following 
circumstances.  The  short  facts  are  extracted  from  the  Lord 
Chancellor's  judgment. 

The  bill  was  filed  by  J.  Broadbent,  a  market  gardener,  occupy- 
ing premises  near  the  works  of  the  Imperial  Gas  Company  at 
Fulham,  and  the  object  of  the  suit  was  to  restrain  the  company 
from  manufacturing  gas  in  their  retort  houses,  which  adjoin  his 
garden,  upon  the  ground  that  the  manufacture  occasioned  a  very 
great  nuisance  to  him,  and  in  fact  prevented  him  carrying  on 
his  business  of  a  market  gardener,  either  entirely  or  at  least  in  a 
mode  which  enabled  him  to  make  the  profit  which  thereto- 
*  437  fore  he  *  had  done  by  the  cultivation  particularly  of  early 
vegetables,  fi*uit,  and  flowers.  It  appeared  that  the  gas 
company  had  been  established  there  for  many  years,  and  that  the 
plaintiff  took  this  garden  in  the  year  1882  on  lease  for  twenty-one 
years,  which  therefore  expired  in  the  year  1868.  About  three 
years  before  the  expiration  of  that  lease  the  plaintiff  obtained  a 
renewed  lease  for  twenty-one  years,  to  commence  from  the  ter- 
mination of  his  former  lease,  and  which  would  therefore  terminate 
in  December,  1874.  The  gas  company  manufactured  their  gas  up 
to  the  year  1851  in  a  retort  house,  which  was  situated  about  240 

>  See  Tipping  v.  St.  Helenas  Smelting  Co.,  L.  R.  1  Cb.  Ap.  66. 

*  See  Grand  Jmrction  Canal  v.  Shugar,  L.  R,  6  Ch.  Ap.  483,  488,  489; 
Oldaker  v.  Hunt,  6  De  G.,  M.  &  G.  376,  and  cases  in  n.  (2) ;  Kerr  Inj.  S40» 
341 ;  Ware  v.  Regent's  Canal  Co.,  3  De  G.  &  J.  227. 
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feet  from  tte  plaintiff's  garden.    It  was  manufactured  to  a  com- 
paratively small  extent,  but  in  the  year  1861  the  gas  company 
built  a  new  retort  house  very  much  nearer  to  the  plaintiff's  garden, 
and  manufactured  gas  to  a  much  larger  extent  than  they  had  been 
in  the  habit  of  previously  manufacturing  it,  and  the  plaintiff  find- 
ing, or  supposing,  that  this  increased  manufacture  of  gas  materi- 
ally injured  tlie  produce  of  his  garden,  had  it  examined  by  Mr. 
Way,  a  skilful  chemist ;  the  examination  took  place  in  May,  1853, 
when  the  opinion  of  Mr.  Way  was,  that  there  was  material  dam- 
age arising  from  the  manufacture  of  the  gas.    In  consequence  of 
that  opinion  some  letters  passed  between  the  parties,  and  in  the 
result  the  company,  thinking  that  it  could  not  be  their  gas  works 
which  had  occasioned  the  injury,  and  that  they  were  bound  to  go 
on  with  the  manufacture,  declined  to  make  any  alteration.     The 
consequence  was,  that  an  action  was  brought  in  1854  by  tlie  plain- 
tiff against  the  company  to  recover  damages  for  the  nuisance  which 
their  works  occasioned  to  him  in  his  business  of  a  market  gar- 
dener.   In  the  month  of  June,  1854,  the  trial  came  on  before  the 
late  Lord  Chief  Justice  Jervis  ;  and  on  that  trial,  after  the  exam- 
ination of  the  plaintiff's  witnesses,  and  before  the  witnesses  were 
examined  on  behalf  of  the  defendants,  the  Lord  Chief  Jus- 
tice suggested  *  the  expediency  of  having  the  case  referred    *  438 
to  some  gentleman  of  the  bar,  who  should  settle  the  amount 
of  damage,  if  any,  which  had  been  occasioned,  and  who  should 
have  power  to  determine  "  what  should  be  done  between  the  par- 
ties."   Both  parties  having  consented  to  a  reference,  it  was  accord- 
ingly made  to  Mr.  Serjeant  Channell,  who  took  great  pains,  and 
went  more  than  once  on  the  premises  to  examine  and  form  an 
opinion,  as  well  from  his  own  investigation  of  the  state  of  the  gar- 
den alleged  to  have  been  injured,  as  by  the  examination  of  wit- 
nesses.   He  made  his  award  in  January,  1856,  and  found  that 
damage  had  accrued  up  to  that  time  to  a  considerable  extent, 
vrhich  he  assessed  at  a  certain  sum  (the  amount  is  not  material), 
and  a  verdict  was  accordingly  entered  for  the  amount  in  the  plain- 
tiff's favour.    He  did  not,  however,  give  any  direction  as  to  what 
was  to  be  done  prospectively,  neither  party  having  asked  him  to 
do  so.     Shortly  after  the  award  the  company  began  still  further 
to  add  to  their  works,  and  a  third  retort  house  was  built.    The 
result  was,  that  the  plaintiff  filed  the  present  bill  against  the  com- 
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pany,  praying  that  they  might  be  perpetually  restrained  from  manu- 
facturing gas  or  coke  in  any  retort  house,  building,  or  site  nearer 
his  garden  than  the  retort  house  used  by  the  company  previously  to 
1851,  in  such  manner  as  to  allow  the  escape  of  gas  or  other  matter 
noxious  to  the  vegetation  in  the  plaintiff's  premises.  The  motion 
for  the  injunction  was  made  before  Vice-Chancellor  Wood,  and  he 
suggested  that  it  would  be  more  convenient  if  the  parties  should 
at  once  put  the  case  into  a  state  to  be  heard  upon  afiSdavits  to  be 
used  as  evidence  in  the  cause;  and  accordingly  that  suggestion 
was  acceded  to.  The  cause  came  on  to  be  heard  in  November 
last,  when  his  Honor  awarded  a  perpetual  injunction  in  the  terms 
of  the  prayer,  but,  in  order  to  give  the  defendants  time  to  make 

arrangements,  the  injunction  was  not  to  come  into  operation 
*  439    till  the  *  1st  of  January.    His  Honor  also  suggested  tliat 

the  most  reasonable  course  to  take  would  be  that  the  com- 
pany should  obtain  an  Act  of  Parliament,  if  they  could,  enabling 
them  to  purchase  the  plaintiff's  property,  and  so  put  an  end  to  all 
further  discussion. 
The  defendants  now  appealed  from  that  decision. 

Mr.  Selwr/Uj  Mr.  Chreene^  Mr.  JoUiffe^  and  Mr,  J.  A.  Rtunell, 
for  the  plaintiff,  in  support  of  the  decree  of  the  Vice-Chancellor. 
—  We  submit  that  the  injunction  which  has  been  awarded  was  a 
matter  of  course,  the  plaintiff's  right  having  been  established  at 
law  by  the  decision  of  the  arbitrator,  which  is  equivalent  to  a  ver- 
dict by  the  jury :  Lee  v.  Lingard;  (a)  but  inasmuch  as  the  arbitra- 
tor could  not  deal  with  the  question  of  prospective  damage,  it 
followed  that  there  were  only  two  courses  left  for  the  plaintiff  in 
the  event  of  the  nuisance  not  being  abated,  either  to  file  the  bill 
for  an  injunction  or  to  have  a  continual  succession  of  actioDa  at 
law  iotiei  quoties.  Walter  v.  Selfe^  (li)  SoUau  v.  De  Sddy  (c) 
Saines  v.  Taylor,  (d) 

Mr.  JRoltj  Mr.  CaimSj  and  Mr.  Baggallay^  for  the  defendants, 
in  support  of  the  appeal.  —  1st.  The  plaintiff  has  not  established 
his  right  at  law.    2d.  Even  if  he  had,  the  present  is  not  a  case  for 

(a)  1  East,  401.  (e)  2  Sim.  N.  S.  138. 

(5)  4  De  G.  &  Sm.  815.  (d)  10  Beav.  75 ;  S.  C,  2  Fbil.  209. 
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an  injunction.    As  to  the  first  point,  it  was  never  contemplated 
that  the  reference  to  the  arbitrator   should  confer  on  him  the 
power  of  stopping  the  defendants'  works ;  the  sole  purpose 
of  the  reference  being  to  ascertain  whether  the  *  defend-    *  440 
ants'  works  amounted  to  a  nuisance,  and,  if  so,  to  estimate 
the  damage,  and  to  determine  what  should  be  done  once  and  for 
all  between  the  parties.    The  award,  therefore,  under  such  cir- 
cumstances, was  clearly  not  tantamount  to  the  verdict  of  a  jury ; 
but  even  if  it  could  be  so  construed,  still  it  is  submitted,  that,  inas- 
much as  the  damage  which  is  assumed  to  have  been  occasioned  by 
the  defendants'  works  was  the  result  only  of  increased  production 
from  the  authorized  works,  this  is  not  a  case  for  a  perpetual 
injunction.     IJhe  London  and  North-Western  Railway   Company 
V.  Bradley^  (a)    The    South   Staffordshire  Railway  Company  v. 
HaU^  (h)  The  Caledonian  Railway  Company  v.  Ogilvy,  ((r)     It  is 
clearly  not  a  nuisance  which  in  the  legal  sense  of  the  word  is 
liable  to  abatement,  because  it  is  not  a  nuisance  in  respect  of 
which  an  indictment  would  lie.     The  King  v.  Davey^(d)   The 
King  v.  Lloyd,  (e)     We  further  submit,  that,  even  after  a  verdict 
at  law,'  an  injunction  will  not   necessarily  be  granted,  for  this 
Court  exercises  a  wide  discretion  (not  only  upon  interlocutory 
applications,  but  at  the  hearing)  in  granting  or  withholding  an 
injunction.      The  Attorney- General  v.  Nichol^  (^)    Wynstardey  v. 
Lee^(K)  Elmhirst  v.  Spencer,  (i)     It  takes  into  consideration 
whether  there  has  been  any  laches  on  the  part  of  the  plaintiff: 
Wood  V.  Sutcliffe;  (A:)  the  extent  and  amount  of  injury  sustained, 
and  whether  damages  at  law  will  afford  compensation,  and  the 
balance  of  convenience  and  inconvenience  to  the  parties  from 
granting  or  withholding  the  injunction,  the  granting  of  which  in 
this  case  will  deprive  a  large  portion  of  London  of  light.     Attor- 
ney-General V.  The  Sheffield  Gas  Consumers  Company.  (Z) 
The  Court  also  considers  whether  *  the  right  asserted  by    *  441 
the  plaintiff  is  by  operation  of  law  or  force  of  contract ;  in 
the  latter  case  the  discretion  of  the  Court  is  much  more  unaffected 
by  the  result  of  a  verdict.     Dickenson  v.  The   Grand  Junction 

(a)  3  Mac  &  6.  336.  (^)  16  Yes.  339. 

(5)  3  Mac.  &  G.  353.  (h)  2  Swans.  333. 

(c)  2  Macq.  229.  (i)  2  Mac.  &  G.  45. 

(d)  5  Esp.  218.  00  2  Sim.  N.  S.  163. 

(e)  4  Esp.  200.  (Q  3  De  G.,  M.  &  G.  304. 
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Canal  Company,  (a)  We  consented  to  the  arbitration  for  the 
very  purpose  of  avoiding  coming  into  a  Court  of  Equity,  and  it  is 
monstrous  to  urge  such  submission  as  a  reason  for  obtaining  a 
perpetual  injunction  against  us.  It  was  said  that  the  consequence 
of  revising  the  injunction  would  be,  that  the  plaintiff  would  be 
driven  to  have  recourse  to  a  succession  of  actions  at  law  totie9 
quotieSj  but  that  is  not  so,  inasmuch  as  the  whole  of  the  Lands 
Glauses  Act  (8  Vict.  c.  18)  is,  with  certain  exceptions,  incorpo- 
rated into  the  defendants'  private  Act,  and  the  plaintiff  has  a  clear 
right  to  proceed  against  the  company  under  the  68th  section  of 
the  Lands  Clauses  Act,  his  allegation  being  that  he  is  injuriously 
affected  by  the  company's  works.  Hie  Queen  v.  The  Uastem 
Counties  Railway  Company^  (6)  Glover  v.  North  Staffordshire 
Railway  Company^  (c)  The  East  and  West  India  Docks  and  Bir- 
mingham Junction  Railway  Company  v.  Q'attke^(d)  overruling 
The  London  and  North-Western  Railway  Company  v.  Smith,  (je) 
Lastly,  we  submit  that,  even  assuming  a  certain  amount  of  injury 
to  accrue  from  the  defendaifts'  works,  yet  we  say  that  the  ift- 
junction  is  not  capable  of  affording  complete  relief,  nor  of  prevent- 
ing further  litigation;  but  on  the  contrary,  as  the  injunction  only 
prevents  the  defendants  from  making  gas  in  a  manner  prejudicial 
to  the  plaintiff,  the  defendants  may  have  recourse  to  another  mode 
of  manufacture  which  they  might  contend  was  innocuous  to  the 
plaintiff,  and  thence  would  arise  interminable  litigation  as  to  how 
far  .there  had  been  any  breach  of  the  injunction. 

*  442       *iKr.   Selwynj  in  reply,  cited    l}umer  v.  Sheffield  and 
Rotherham  Railway  Company,  (^) 

The  Lord  Chancellob.  —  Though  I  shall  not  dispose  of  this 
appeal  without  looking  more  attentively  into  the  affidavits,  I  may 
state  my  present  impression  on  one  or  two  points  involved  in  the 
case.  In  the  first  place  the  injunction  granted  by  the  Vice-Chaa- 
cellor  ^'  restrains  the  defendants  from  manufacturing  gas  in  any 
retort  house,  building,  or  site  nearer  than  the  retort  house  used  by 
the  defendants  previously  to  the  year  1851,  in  such  manner  as  to 
allow  the  escape  of  any  steam,  gas,  or  coke,  or  other  matter  nox- 

(a)  15  Beav.  260.  (d)  3  Mac.  &  G.  155. 

(b)  2  Q.  B.  347.  (e)  1  Mac.  &  G.  216. 

(c)  16  Q.  B.  912.  (g)  10  M.  &  W.  425. 
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ioug  to  the  vegetation  in  the  plaintiflF's  ground  demised  by  the 
said  lease :  "  that  is,  thiB  plain tiflF's  market  garden.  The  defend- 
ants are  only  restrained  from  manufacturing  gas,  in  such  a  mode 
as  to  cause  the  escape  of  matters  noxious  to  vegetation.  The 
great  bulk  of  the  contention  before  me  upon  these  affidavits  is, 
whether  the  mode  in  which  they  manufacture  their  gas  does  cause 
the  noxious  matter  to  be  emitted  so  as  to  be  injurious  to  the  vege- 
tation in  the  plaintiff's  garden.  That  leads  me  to  repeat  an 
observation  I  made  in  the  progress  of  the  argument,  that  this  in- 
junction is  not  very  satisfactorily  framed,  for  it  leaves  every  ques- 
tion open  just  as  it  was  before  the  motion  was  made  or  this  case 
heard ;  because,  if  this  injunction  is  continued  and  the  defendants 
should  proceed  with  the  manufacture  of  gas  as  they  have  been 
doing,  exactly  the  same  question  might  have  to  be  argued  again 
upon  a  motion  to  commit  their  workmen,  or  to  sequester  their  prop- 
erty, or  in  some  other  form  in  which  the  plaintiff  might  choose  to 
complain  of  the  process  of  manufacture  being  a  breach  of  the 
injunction.  It  would  be  said  on  the  part  of  the  defendants, 
we  have  committed  no  breach  *  of  the  injunction,  because  *  443 
in  the  amended  process  of  our  manufacture  we  have  not 
caused  any  gas,  steam,  or  other  injurious  matter,  to  be  emitted. 
Lookiug  theu  at  the  injunction  as  restraining  the  defendants  from 
manufacturing  gas  in  the  mode  in  which  they  are  now  manufactur- 
ing it,  and  assuming  it  to  be  a  mode  which  is  injurious  to  the  plain- 
tiff, the  question  arises,  whether  such  an  injunction  is  proper. 
One  little  fringe  of  the  case,  as  to  the  plaintiff  being  poor  and  the 
defendants  rich,  I  need  hardly  say,  has  no  influence  upon  me. 
The  plaintiff  complains  that  the  defendants  are  carrying  on  their 
business  in  a  way  injurious  to  him.  What  are  the  rights  which  he 
has  in  making  such  a  complaint  ?  I  take  it  to  be  clear,  at  least 
according  to  the  old  practice  of  this  Court,  that  a  person  making 
such  a  complaint,  being  a  manufacturer  of  one  commodity,  and 
seeking  to  restrain  the  manufacturer  of  another  commodity,  who 
is  a  neighbour,  from  going  on  with  his  manufacture,  because  it  is 
a  nuisance,  is  bound  first  of  all  to  establish  that  it  is  a  nuisance, 
by  a  trial  at  law  ;  ^  or  if  he  has  not  done  so,  this  Court  will,  not 

^  Coarts  of  Equity  will  not  ordinarily  take  upon  themselves  to  decide  the 
fact  that  a  nuisance  exists  when  that  fact  is  controverted,  but  will  require  that 
the  party  asking  the  interference  of  the  Court  shall  first  establish  his  rij;ht  at 
law.    Burnham  v.  Kempton.  44  N.  H.  78 ;  Eastman  v.  Company,  47  N.  H. 
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necessarily,  but  in  the  ordinary  course,  put  the  matter  in  a  train  of 
legal  inquiry.  By  reason  of  the  recent  alteration,  that  is  not  now 
necessary ;  ^  but  in  every  case  tlie  Court  must  exercise  its  discretion. 
I  confess,  as  at  present  advised,  unless  this  matter  has  been  so  tried 
at  law,  as  that  I  am  to  deem  it  a  satisfactory  trial,  it  appears  to  me 
to  be  a  case  pre-eminently  requiring  to  be  tried  at  law ;  that  is  to 
say,  a  trial  by  the  instrumentality  of  witnesses,  examined  vivd 
voce  in  the  presence  of  practical  jurors,^  who  may  come  to  a  con- 
clusion, aye  or  no,  whether  the  manufacture  is  as  injurious  as  the 
plaintiff  supposes.  There  are  affidavits  without  end.  There  are 
very  high  names  of  professors  on  the  one  hand,  who  say  very 
confidently  that  the  process  of  making  gas  is  calculated  to  cause 

damage  to  the  market  garden;  that  there  are  evolved 
*  444;  sulphurous  acid,  free  *  ammonia,  and   different  chemical 

products,  which  they  can  detect  as  actually  in  the  bark  and 
on  the  leaves  of  the  trees  in  the  garden  ;  and  they  state  that  such 
is  highly  injurious  to  vegetation.  On  the  other  hand,  there  are 
names  of  gentlemen,  who,  though  perhaps  not  so  well  known, 
may  be  just  as  scientific  as  the  plaintiff's  witnesses,  and  who  say, 
that  although  it  is  true  that  sulphurous  acid  and  ammonia  are 
evolved,  yet  that  before  they  come  into  the  open  air,  they  are  put 
in  combination  with  other  gases,  and  that,  though  it  would  be 
literally  true  to  say  that  sulphurous  acid  and  ammonia  are  evolved, 
it  is  not  true  to  say  that  they  are  evolved  in  the  form  in  which  the 
plaintiff  alleges ;  for  they  are  only  evolved  in  chemical  combina- 
tion with  something  else,  which  makes  them  perfectly  harmless. 
For  example,  in  a  piece  of  common  brimstone  there  would  be 

71 ;  Cummings  v.  Barrett,  10  Cush.  186;  Attomej-General  o.  U.  K.  £lec.  Tel. 
Co..  6  L.  T.  N.  S.  328;  Wason  v.  Sanborn.  45  N.  H.  171 ;  Syckel  v.  Emeiy. 
8  C.  E.  Green  (N.  J.),  387;  Ingraham  v.  Dunnell,  6  Met  126;  Perr}'  v.  Par- 
ker, 1  Wood.  &  M.  280;  Kerr  Inj.  217;  Elmhirst  v.  Spencer.  2  M'N.  &  G. 
51  n.  (3) .  But  if  the  evidence  is  satisfactory,  the  Court  will  grant  an  injunc- 
tion against  a  nuisance  without  having  the  question,  whether  there  is  a  nui- 
sance,  tried  before  a  jury.  Inchbald  v.  Robinson,  Inchbald  v.  Barrington,  L. 
R.  4  Ch.  Ap.  388.  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1629.  n.  (3).  1635, 
n.  (1).  1639,  n.  (4). 

^  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1071,  1072,  and  notes  and  cases  cited ; 
Bovill  V.  Hitchcock,  L.  R.  3  Ch.  Ap.  417 ;  Kerr  Inj.  217  et  seq. ;  Femie  v. 
Young,  L.  R.  1  H.  L.  Cas.  63;  S.  C,  1  De  G.,  J.  &  S.  353;  Re  Hooper,  82 
L.  J.  Ch.  55. 

*  See  Bovill  v,  Hitchcock,  L.  R.  3  Ch.  Ap.  417. 
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plenty  of  sulphur,  no  doubt ;  but  it  does  no  harm  to  any  thing. 
They  mean  to  say  that  it  comes  out  in  a  state  not  capable  of 
causing  the  injury  the  plaintiff's  witnesses  suppose.  Then  with 
regard  to  the  other  injury,  resulting,  not  from  the  chemical  agency 
of  gases,  but  from  the  mechanical  operation  of  coal  dust,  it  is 
said,  that  it  is  a  mistake  to  suppose  that  that  causes  any  injury ; 
and,  in  confirmation  of  that  view  of  the  case,  reference  is  made 
to  the  state  of  the  gardens  of  the  pitmen  near  the  mouths  of  the 
coUiei-ies  in  the  north,  which  produce  as  fine  vegetables  and  fruit 
as  in  any  part  of  the  kingdom.  I  confess,  unless  I  find  myself 
better  enabled  to  come  to  a  conclusion  upon  the  result  of  this 
conflicting  evidence  than  I  am  at  present,  I  should  rather  not 
come  to  a  decision  without  the  assistance  of  a  jury.  That  brings 
me  to  the  question  whether  it  has  been  already  decided  by  a  jury. 
In  1854  an  action  was  brought  for  injuries  occasioned  by  these 
works,  not,  perliaps,  exactly  in  the  same  state,  but  for  all  practical 
purposes  nearly  in  the  same  state  as  when  the  bill  was 
filed.  At  the  trial  it  was  suggested  by  *  the  late  Lord  Chief  *  445 
Justice  Jervis,  with  his  usual  keenness,  that  it  was  a  most 
ridiculous  action :  that  if  the  plaintiff  failed  there  would  be  an 
end  of  it,  but  that  if  he  succeeded  in  showing  he  had  sustained 
some  injury,  the  quantum  of  that  being  ascertained,  neither  of 
the  parties  would  be  in  a  very  satisfactory  position ;  that  the 
defendants  would  again  proceed  with  their  manufacture,  and 
there  would  be  another  action.  And  the  Chief  Justice  suggested 
that  it  would  be  much  better  that  some  person  should  take  the 
whole  matter  in  hand,  and  see  whether  injury  had  been  occa- 
sioned ;  and  if  it  had,  to  what  amount,  not  only  up  to  the  time  of 
the  action  brought,  but  up  to  the  time  of  the  reference ;  and  that 
he  should  determine  once  and  for  all  what  should  be  done  between 
the  parties,  so  that  there  might  be  no  more  litigation.  It  was  said 
that  nothing  could  be  done  short  of  paying  the  whole  value  of  the 
land ;  but  the  Chief  Justice  said :  ^^  It  might  be  that  something 
much  short  of  that  would  do ;  for  instance,  the  expense  of  remov- 
ing some  of  the  retorts ;  it  might  be  that  there  was  some  other 
mode  of  carrying  on  the  works  and  of  getting  rid  of  the  noxious 
matter  which  was  emitted."  The  defendants  according  to  the 
evidence  before  me,  consented  to  the  reference,  though  they  said 
that  they  had  been  prepared  with  evidence  with  which  they  hoped 
to  satisfy  the  jury  that  they  did  not  carry  on  their  works  in  a  mode 

[345] 


*  445  CASES  IN  CHANCERT. 

which  caused  any  injury  to  the  plaintiff.    The  reference  -accordingly 
took  place,  and  the  question,  instead  of  being  heard  before  a  jury, 
was  heard  before  Mr.  Serjeant  Channbll,  from  whose  decision  there 
was,  of  course  no  appeal ;  and  he  found  for  the  plaintiff,  that  there 
was  damage  to  the  amount  of  2502.  up  to  the  time  of  bringing  the 
action,  and  70/.  subsequently  to  the  date  of  the  reference ;  but  he 
proceeded  no  further ;  and  he  did  not  do  that  which  the  defend- 
ants say  was  the  inducement  to  them  to  consent  to  the 
*  446   reference,  namely,  *  determine  what  should  be   done  be- 
tweeu  the  parties  once  for  all.    That  being  so,  am  I  to  take 
the  finding  of  the  arbitrator  as  one  which  ought  to  satisfy  the 
conscience  of  the  Court  as  to  the  truth  of  the  case  ?     With  the 
greatest  possible  deference  for  that  very  learned  gentleman,  and 
having  no  doubt  that  he  looked   into  the  matter  with  extreme 
accuracy  and  attention,  I  have  some  doubt  whether  that  is  a  find- 
ing which,  according  to  the  rules  of  this  Court,  ought  to  satisfy 
my  conscience  in  the  same  way  that  the  finding  of  a  jury  would 
satisfy  it.     I  can  see  many  differences  ;  for  example,  if  there  was 
any  mistake  made  as  to  the  reception  of  the  testimony  of  the 
different  witnesses  by  the  Judge,  or  as  to  the  way  in  which  he  had 
directed  tiie  jury  as  to  a  conclusion  upon  points  of  fact,  that 
would  be  liable  to  be  set  right  by  a  Court  in  banc.    All  that  is 
lost.    It  seems  that  the  plaintiff's  counsel  felt  that  there  was  a 
weakness  here,  because,  if  the  finding  of  the  arbitrator  were  con- 
clusive, why  did  the  plaintiff  go  into  any  other  evidence  than  to 
show  that  the  state  of  things  as  to  the  mode  of  manufacture, 
which  existed  at  the  time  of  the  award,  still  continued.    The 
arbitrator  has  decided  properly,  or  he  has  not.     If  he  has  not 
decided  properly,  then  I  doubt  whether  I  can  take  the  imperfect 
finding  of  the  arbitrator,  plus,  so  to  say,  the  additional  affidavits 
which  are  before  me,  as  an  equivalent  to  the  finding  of  a  jury. 
That  is  a  question  which  I  must  have  a  little  time  to  consider. 
Then,  again,  it  would  not  be  fit  that  I  should  direct  any  such  trial, 
or  put  the  matter  in  the  course  of  legal  inquiry  at  all,  unless  I 
were  satisfied  that,  assuming  the  finding  of  the  jury  should  be 
that  the  plaintiff  has  been  damaged,  there  is  a  foundation  for  the 
equitable  relief  here  asked  in  the  shape  of  an  injunction.    Against 
that  view  of  the  plaintiff's  case  there  are  several  arguments  on 
the  part  of  the  defendants :   First,  a  point  not  made  before  the 
Vice-Chancellor,  namely,  that  the  remedy  which  the   plaintiff 
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*  has  is  neither  by  an  action  nor  by  any  application  for  *  447 
an  injunction,  but  by  a  special  application  under  the  provi- 
sions of  the  Lands  Clauses  Consolidation  Act  (8  Vict.  c.  18). 
That  argument  of  the  defendants  is  founded  upon  this  position,  — 
that  incorporated  with  their  private  Act  is  a  provision  that  the  Lands 
Clauses  Consolidation  Act,  except  so  much  of  it  as  relates  ex- 
clusively to  the  purchase  and  taking  of  land  by  compulsion,  should 
form  part  of  it ;  and  they  say,  that  in  the  Lands  Clauses  Consolida- 
tion Act  is  a  clause  enabling  any  person,  whose  land  is  injuriously 
affected  (without  being  taken)  by  the  works  authorized,  to  claim 
compensation  through  the  ordinary  machinery  of  summoning  a 
jury  under  that  section,  and  that  that  is  the  remedy  to  which  the 
plaintiff  ought  to  have  had  recourse.  Tlie  plaintiff  answers  that 
by  saying,  in  the  first  place,  that  portion  of  the  Lands  Clauses 
Consolidation  Act  is  not  incorporated  with  the  private  Act,  be- 
cause there  is  the  exception  of  so  much  of  the  Lands  Clauses 
Consolidation  Act  as  relates  exclusively  to  the  purchase  and 
taking  of  lands  by  compulsion,  and  that  the  clause  in  question  is 
found  in  that  group  of  sections  which  relates  to  the  taking  of 
lands  by  compulsion.  I  do  not  think  that  argument  is  well 
founded,  because  if  the  clause  in  question  does  not  relate  exclu- 
sively to  the  taking  of  lands  by  compulsion,  whatever  might  have 
been  the  meaning  of  the  legislature,  they  have  in  terms  ^aid  that 
the  Lands  Clauses  Consolidation  Act,  except  so  far  as  it  relates  to 
the  taking  of  lands  by  compulsion,  shall  form  part  of  the  private 
Act.^  But  the  68th  section  of  the  Lands  Clauses  Consolidation 
Act  does  not  relate  to  the  taking  of  lands  by  compulsion,  although, 
providing  a  remedy  for  persons  whose  lands  are  injuriously 
affected  but  not  taken,  it  is  found,  according  to  the  style  and 
fiEincy  of  the  legislature,  inserted  among  those  clauses 
which  relate  to  the  taking  of  lands  by  *  compulsion.  That  ♦  448 
surely  cannot  make  the  68th  section  an  enactment  relating 
to  the  taking  of  lands  by  compulsion,  when  it  obviously  has 
reference  to  no  such  purpose.  But  another  reason  put  for- 
ward by  the  plaintiff,  to  show  that  the  clause  in  question  does  not 
apply,  is  derived  from  the  Gas  Works  Clauses  Act  (10  &  11  Vict. 
c.  15),  which  is  also  incorporated  into,  and  forms  part  of,  the 
defendants'  private  Act,  which  received  the  royal  assent  in  the 

'  See  Ferrar  v.  Commissioners  of  Sewers  in  the  City  of  London,  L.  R.  4 
Exch.  227.  ^ 
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month  of  June,  1854.  The  plaintiff  says,  that  by  the  29th  sec- 
tion of  the  Gas  Works  Clauses  Act  there  is  a  provision  that 
nothing  in  this,  or  the  special  Act  contained,  shall  prevent  the 
undertakers  from  being  liable  to  an  indictment  for  nuisance,  or  to 
any  other  legal  proceeding  to  which  they  may  be  liable,  in  con- 
sequence of  making  or  supplying  gas ;  and  he  submits,  that  that 
clearly  shows  that  he  was  not  driven  to  the  remedy  under  the 
68th  section  of  the  Lands  Glauses  Gonsolidation  Act ;  but  by  the 
express  terms  of  the  Gas  Works  Glauses  Act  he  might  have  had 
the  same  legal  proceedings  to  which  he  would  have  been  entitled 
if  the  Gas  Works  Glauses  Act  had  not  passed.  That  is  a  point 
which  I  think  requires  consideration.  It  would  seem  to  me,  as  at 
present  advised,  that  there  are  two  clauses,  by  implication,  in- 
serted into  the  Imperial  Gas  Company's  private  Act,  not  altogether 
reconcilable  the  one  with  the  other ;  but  the  leaning,  I  confess,  of 
my  mind  at  present  is  —  I  consider  myself  entirely  open  to 
change  it — that  there  is  the  power  of  applying,  under  the  68th 
section  of  the  Lands  Glauses  Gonsolidation  Act,  for  compensation. 
I  am  not  at  all  moved  by  the  argument,  that  no  sufficient  com- 
pensation can  ever  be  secured,  on  the  ground  that  non  constat 
when  the  claim  is  made  it  cannot  be  shown  what  injury  will  be 
sustained  prospectively.  I  do  not  know  that  it  would  be  necessary 
to  have  that  decided  once  and  for  all.    It  may  be,  if  the  gas 

works  are  carried  on  in  a  more  injurious  way  afterwards 
*  449   than  they  are  now  *  carried  on,  the  plaintiff  may  be  able  to 

come  again.  I  do  not  know  how  that  may  be.  It  would 
require  an  attentive  consideration  of  the  language  of  the  Act  of 
Parliament  before  I  could  come  tp  a  conclusion  on  that  subject. 
But  there  is  a  well-known  principle  of  law  which  would  enable  the 
person  who  was  directing  the  jury  —  the  sheriff — to  point  out 
to  the  jury  who  were  assessing  the  amount  of  damages,  supposing 
it  were  prospective  for  all  damage :  there  is  a  well-known  princi- 
ple of  law  which  would  enable  the  sheriff  to  give  a  very  proper 
direction,  and  which  would  secure  to  the  plaintiff  compensatiou 
for  the  utmost  possible  injury  he  ever  could  sustain.  [His  Lord- 
ship here  referred  to  the  case  of  Armory  v.  Delamire^  (a)  and 
proceeded.]  These  being  my  views,  before  I  finally  dispose  of 
the  matter,  I  must  look  through  the  evidence,  which  I  incline  to 

(a)  1  Strange,  604.    [1  Smith  Lead.  Cas.  470  (161).] 
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think,  if  it  be  necessary  to  have  a  trial  at  law,  is  not  altogether 
ad  rem,  I  may,  however,  come  to  the  conclusion  that  the  trial 
which  has  taken  place  is  sufiScient  to  satisfy  my  conscience,  to- 
gether with  the  additional  eyidence  since  the  trial.  I  am  not 
aware  of  any  case  in  winch  the  Court  has  required  a  trial  at  law 
to  satisfy  its  conscience,  and  then  been  satisfied  with  an  insuf- 
ficient trial,  backed  up  by  evidence  which  is  to  make  good  that 
which  was  in  itself  insufficient.  It  may  be,  that  upon  iurther 
consideration  I  may  bring  my  mind  to  the  conclusion  that  such  a 
course  is  sufficient. 

Upon  the  application  of  the  defendants'  counsel,  the  time  when 

the  injunction  was  to  come  into  operation  was  extended  to  the  1st 

February. 

1857.    January  17. 

On  this  day  the  Lord  Chancellor  said  that  he  had  *  come  *  450 
to  the  conclusion  not  finally  to  dispose  of  the  appeal  with- 
out having  the  case  re-argued  on  the  single  point  as  to  whether  or 
not  the  plaintifi*  was  by  virtue  of  the  68th  section  of  the  Lands 
Clauses  Consolidation  Act  (8  Vict.  c.  18)  entitled  to  compensation 
for  all  the  injury  caused  by  the  defendants'  works.  His  Lord- 
ship added,  that  if  the  plaintiff  was  so  entitled  it  would,  in  his 
opinion,  be  a  conclusive  argument  against  continuing  the  injunc- 
tion ;  but  that,  inasmuch  as  it  was  purely  a  legal  question,  he 
should  invite  the  attendance  of  two  of  the  common-law  Judges, 
before  whom  the  question  would  be  argued  by  one  counsel  a  side. 

January  22. 

His  Lordship  having  requested  the  attendance  of  Mr.  Justice 
Cbompton  and  Mr.  Justice  Willeb,  those  learned  Judges  now 
attended. 

Tlie  Lord  Chancellor,  on  taking  his  seat,  said :  For  the  purpose 
of  the  argument  I  shall  assume  that  the  plaintifif  is  entitled  to  the 
relief  he  seeks  by  his  bill,  unless  the  defendants  are  able  to  satisfy 
me  that  the  plaintiff  can  obtain  all  that  relief  under  the  68th  sec- 
tion of  the  Lands  Clauses  Consolidation  Act  (8  Yict.  c.  18). 

Mr.  Wilde  J  on  behalf  of  the  defendants.  —  By  the  4th  section  of 
the  defendants'  private  Act,  the  whole  of  the  Lands  Clauses  Con- 
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solidation  Act,  with  the  express  exception  of  so  much  of  it  as 
relates  exclusively  to  the  purchase  or  taking  of  lands  by  compol- 
sion,  is  incorporated  into  the  private  Act.  By  the  sections  of  the 
Lands  Glauses  Consolidation  Act,  previous  to  the  68th,  due  pro- 
vision is  made  for  the  acquisition  of  land  by  agreement  and  by 
compulsion,  but  the  68th  section,  for  the  first  time,  deals  with  the 
question  of  lands,  which,  though  not  actually  taken  by  a 
*  461  company,  are  injuriously  *  affected  by  the  company's  opera- 
tions. It  will  be  urged  that  the  68th  section  forms  one  of 
a  set  of  sections  under  the  heading  of  "  compulsory  purchase,"  but 
the  private  Act  makes  no  reference  to  the  headings ;  it  only  refers 
to  the  subject-matters  of  the  sections  in  the  Lands  Glauses  Con- 
solidation Act  (8  Vict.  c.  18),  and  besides,  it  is  clear  that  the  68th 
section  of  that  Act  does  not  relate  exclusively  to  the  compulsoiy 
purchase  of  lands.  It  will  also  be  contended  that  by  the  29th 
section  of  the  Gas  Works  Clauses  Act  (10  Vict.  c.  16),  which  is 
incorporated  into  the  special  Act,  the  company  remains  liable  to 
all  actions  or  indictments  for  nuisance,  and  that  the  only  remedy 
against  the  company  under  the  circumstances  is  under  that  section ; 
but  while  the  efficacy  of  that  remedy  is  admitted,  its  existence 
does  not  abrogate  all  other  remedies. 

[The  Lord  Chancellor  observed,  that  the  68th  section  of  the 
Lands  Clauses  Consolidation  Act  applied  only  to  cases  where  the 
damage  exceeded  602.]  ' 

That  is  an  additional  argument  for  the  co-existence  of  both 
remedies.  In  short,  wherever  the  plaintiff  would  have  a  right  of 
action  for  damage  resulting  from  works  before  the  passing  of  the 
Lands  Glauses  Consolidation  Act  (8  Vict.  c.  18),  although  his 
lands  might  not  have  been  taken,  yet  his  remedy  under  the  68th 
section  is  undoubted.  The  Queen  v.  The  Oreat  Northern  RaH- 
way  Company^  (d)  Glover  v.  The  North  Staffordshire  Railway 
Company^  (6)  Corrigal  v.  The  London  and  BlackwaU  Railway  Com^ 
pany^  (<?)  The  Queen  v.  The  London  and  North-  Western  RaU^ 
way  Company  y  (c2)  The  Caledonian  Railway  Company  v.  Off^ 
ilvyj  (e)  Bradby  v.    The  Southampton  Board   of  Healthj  (jg)  Re 

(a)  14  Q.  B.  25.  (d)  8  £U.  &  Bl.  443. 

(&)  16  Q.  B.  912.  \e)  2  Maoq.  229. 

(c)  5  Man.  &  Gr.  219.  (jg)  4  £11.  &  BL  1014. 
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ByleB.  (a)  It  will  also  be  said  that  *  the  plaintiff  is  not  *  452 
injured  by  "  the  execution  of  the  works,"  which  will  be  al- 
leged to  import  injury  resulting  only  from  the  building  of  the 
retort  or  manufactory,  but  that  would  be  giving  a  very  narrow  con- 
struction to  the  word  "  works,"  which  by  the  interpretation  clause 
of  tlie  Lands  Glauses  Consolidation  Act  (8  Yict.  c.  18)  is  defined 
to  mean  ^^  the  work  or  undertaking  which  by  the  special  Act  shall 
be  authorized  to  be  executed,"  and  by  the  interpretation  clause  of 
the  Gas  Works  Glauses  Act,  and  by  the  6th  section  of  the  private 
Act,  the  expression  is,  ^'  during  the  continuance  and  performance 
of  such  works,"  &c.  He  also  referred  to  The  London  and  North" 
Western  Railway  Company  v.  Smithy  (6)  SoiUh  Staffordshire  Rail" 
tcay  Company  v.  Rally  (c)  The  Hast  and  West  India  Docks  and 
Birmingham  Junction  Company  v.  Q-atthey  (d)  The  Sutton  Rarbour 
Improvement  Company  v.  Ritchens,  (e)  Hie  London  and  North- 
Western  Railway  Company  v.  Bradley.  (^) 

[The  Lord  Ghancellob.  —  I  recollect  that  when  the  case  of  The 
London  and  North-Western  Railway  Company  v.  Bradley  was 
before  me  as  Vice-Ghancellor,  I  had  some  doubts  as  to  whether 
there  was  any  right  of  action  by  reason  of  the  alleged  injury  to  the 
defendant's  beer  from  the  vibration  of  the  railway.  The  meaning 
of  the  word  compensation  in  the  68th  section  is,  I  presume,  com- 
pensation once  for  alL] 

The  language  in  all  private  Acts  with  reference  to  compensation 
is  for  "  present,  permanent,  or  recurring  injury,"  and  the  defend- 
ants here  would  be  quite  ready  and  willing  to  be  put  on  any  terms 
for  the  final  settlement  of  the  question.  The  Lands  Glauses  Gon- 
solidation  Act  (8  Vict.  c.  18)  is  to  be  construed  liberally,  so  as  to 
extend  the  jurisdiction. 

*  Mr.  Selwyn^  for  the  plaintiff,  contra.  —  Assuming,  for    *  458 
the  purpose  of  the  argument,  that  the  68th  section  of  the 
Lands  Glauses  Gonsolidation  Act  (8  Yict  c.  18)  is  incorporated 
into  the  special  Act,  nevertheless  I  submit  that  the  injury  com- 

(a)  11  Exch.  464.  (d)  8  Mac.  &  6. 155. 

(5)  1  Mac.  &  G.  216.  (e)  1  De  G.,  M.  &  G.  161. 

(c)  1  Sim.  N.  S.  878. 

{jg)  8  Mac.  &  G.  886 ;  S.  C,  6  Railway  Cases,  551. 
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plained  of  cannot  be  made  the  subject  of  compensation,  and  there- 
fore that  the  case  is  not  within  the  scope  of  that  section.  The 
injury  complained  of  is  clearly  not  authorized  by  the  special  Act, 
because  by  the  29th  section  of  the  Gas  Works  Clauses  Act  (10 
Vict.  c.  15)  a  right  of  action  is  specially  reserved  in  all  cases  of 
injury  resulting  from  the  manufacture  of  gas,  and  it  is  conceded 
in  the  present  case  that  an  injury  has  resulted ;  and  that  it  has 
resulted  from  works  not  authorized  to  be  made  is  also  conceded, 
because  the  plaintiff  has  recovered  at  law  on  the  assumption  that 
the  act  complained  of  is  illegal.  Admitting  that  the  Lands 
Clauses  Consolidation  Act  (8  Vict.  c.  18)  is  to  be  construed  liber- 
ally, yet  if  the  68th  section  of  that  Act  is  to  be  incorporated  into 
the  special  Act  in  accordance  with  the  defendants'  construction,  it 
would  have  the  opposite  effect,  in  excluding  one  of  the  remedies 
which  the  plaintiff  has  under  the  Gas  Works  Clauses  Act  (10  Vict, 
c.  15).  But  the  68th  section  of  the  Lands  Clauses  Consolidation 
Act  is  clearly  inapplicable  to  a  case  of  recurring  damage,  or  where, 
as  in  the  present  case,  the  company  is  about  to  do  something  not 
authorized  by  their  special  Act.  Moreover,  where  the  compulsory 
clauses  of  the  Lands  Clauses  Consolidation  Act  are  not  applicable, 
an  injunction  is  the  only  remedy.  Coat%  v.  The  Clarence  Railway 
Company^  (a)  Glover  v.  The  North  Staffordshire  Railway  Comr 
pany,  (h)  In  short,  in  order  to  entitle  a  party  to  proceed  under 
the  68th  section  of  the  Lands  Clauses  Consolidation  Act,  the  com- 
pany must  be  about  to  do  a  legal  act,  which  but  for  that  sec- 
*  454  tion  would  have  been  actionable.  One  essential  *  distinc- 
tion between  the  present  case  and  those  cited  by  the 
defendants  is,  that  in  the  latter  the  companies  had  define9  limits 
and  powers  with  reference  to  the  particular  lands  specified  on 
their  plans  and  sections ;  whereas  in  the  present  case  the  com- 
pany are  not  confined  to  any  locality,  but  might  commence  their 
operations  in  any  part  of  London ;  and,  to  put  an  extreme  case^ 
suppose  they  had  erected  works  in  one  of  the  squares  in  London, 
could  it  be  argued  that  the  inhabitants  of  that  square  would  be 
remediless,  except  under  the  68th  section  of  the  Lauds  Glauses 
Consolidation  Act  (8  Vict.  c.  18)  ?  The  result  of  so  holding 
would  be,  that  the  company  might  be  enabled  to  do  that  indirectly 
which  it  could  not  do  directly;  viz.,  purchase  lands  compulsorily, 

(a)  1  Rubs.  &  M.  ISl.  (&)  16  Q.  B.  92S. 
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Turner  v.  The  Sheffield  and  Rotherham  Railway  Company,  (a) 
The  defendants  admit  that  there  is  to  be  compensation  once  and 
for  all ;  but  supposing  the  plaintiff  had  proceeded  under  the  68th 
section  of  the  Lands  Clauses  Consolidation  Act  in  1851,  how  could 
adequate  compensation  have  been  then  awarded  in  respect  of  the 
injury  which  has  since  augmented  threefold  ?  Or,  assuming  that 
which  the  defendants  admit,  that  the  right  of  action  remains 
under  the  Gas  Works  Clauses  Act  (10  Vict.  c.  15),  is  the  plain- 
tiff to  have  recourse  to  a  fresh  action  de  anno  in  annum  for  every 
molestation  ?  Again,  if,  as  the  defendants  contend,  the  plaintiff 
were  obliged  to  sell,  yet  it  is  to  be  obsei*ved  by  his  lease  he  has 
covenanted  not  to  sell,  but  to  cultivate  the  land  in  a  particular 
manner  till  the  end  of  the  lease. 

Mr,  Wilde  ^  in  reply.  —  Whatever  is  the  necessary  consequence 
of  acts  done  under  the  provisions  of  an  Act  of  Parliament  is 
legally  authorized,  and  it  never  could  be  that  the  legislature, 
after  conferring  statutory  powers  upon  a  great  company 
•  like  the  present,  contemplated  the  right  in  any  individual  *  455 
to  stop  the  works  so  authorized.  Wherever  the  Gas  Works 
Clauses  Act  (10  Vict.  c.  15)  and  the  special  Act  clash  in  any 
particular,  the  former  must  give  way,  but  there  is  in  truth  no  dis^ 
crepancy  between  the  two  Acts,  for  the  29th  section  of  the  Gas 
Works  Clauses  Act  would  be  fully  satisfied  by  enacting  that  the 
powers  of  the  special  Act  shall  not  per  %e  excuse  the  company 
from  an  action.  The  company  contends  that  their  acts  are  lawful 
and  the  subject  therefore  of  compensation,  and  that  whatever  is 
not  lawful  may  be  the  subject  of  an  action  under  the  29th  section 
of  the  Gas  Works  Clauses  Act.  According  to  the  plaintiff'*  con- 
struction, the  remedy  under  the  68th  section  of  the  Lands  Clauses 
Consolidation  Act  (8  Vict.  c.  18)  is  only  confined  to  injury  result- 
ing from  the  erecting  or  executing  of  works ;  but,  according  to 
that  construction,  if  a  large  embankment  were  about  to  be  erected 
close  to  a  house,  and  which  would  completely  shut  out  all  views 
from  the  house,  the  owner  of  the  house  could  only  seek  for  com- 
pensation during  and  in  respect  of  the  erection  of  the  embahk- 
ment ;  and  if  there  was  no  remedy  under  the  68th  section  there 
would  be  no  remedy  at  all.  The  injury  may  be  actionable  and  still 
the  subject  of  compensation  under  the  68th  section.     The  plaintiff 

(a)  10  M.  &  W.  426. 
VOL.  vn.  28  [  863  ] 
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contends  that  he  cannot  be  called  upon  to  sell  his  interest  in  con- 
travention of  his  covenant,  but  wherever  an  injury  is  inflicted  by  a 
company  all  covenants  which  are  rendered  impossible  to  be  per- 
formed are  made  the  subject  of  compensation. 

At  the  conclusion  of  the  argument,  the  learned  Judges  desired 
time  to  consider  their  opinion.  The  period  for  which  the  injunc- 
tion was  extended  was  further  extended  upon  terms. 

*456        *0n  this  day,  Mr.  Justice  Willes,  on  behalf  of  Mr. 
Justice  Cbompton  and  himself,  delivered  the  following  joint 
opinion :  — 

My  Lord,  —  The  question  was,  whether  the  plaintiff  Broadbent 
can,  by  proceeding  under  the  68th  section  of  the  Lands  Clauses 
Consolidation  Act,  1845  (8  Vict.  c.  18),  obtain  compensation  for 
all  damages  done,  or  which  may  be  done,  to  his  market  garden  by 
the  increased  quantity  of  gas  and  smoke  issuing  from  the  works  of 
the  defendants,  the  Imperial  Gas  Company.  We  are  of  opinion 
that  he  cannot  obtain  such  compensation.  It  was  argued  for  the 
defendants,  and  we  think  successfully,  that  the  68th  section,  so 
far  as  it  relates  to  damages  occasioned  to  land  not  taken,  was 
incorporated  in  the  special  Act.  We  are  of  that  opinion  not  only 
because  of  the  use  of  the  word  "  exclusively  "  in  the  incorporating 
section,  but  also  from  the  consideration,  that  if  the  clause  were 
not  thus  far  incorporated,  there  would  be  no  compensation  given 
for  damages  caused  by  a  permanent  building  or  other  such  work 
authorized  by  the  special  Act.  We  are,  however,  of  opiiiion,  that 
no  compensation  is  given  by  the  68th  section,  or,  generally  speak- 
ing, by  any  compensation  clause,  for  matters  not  made  lawful,  but 
which,  notwithstanding  the  statute  containing  or  incorporating  the 
compensation  clause,  remain  wrongful  acts,  for  which  the  remedy 
by  action  is  not  taken  away.  We  consider  it  to  be  an  universal 
rule,  applicable  to  this  class  of  statutes,  that  statutory  compensa- 
tion is  given  only  for  acts  authorized  by  the  statute  in  effect  for 
taking  away  the  right  of  action  of  the  person  injured,^  and  we  are 
of  opinion  that  this  is  the  true  construction  of  the  statute  before 
us.    If  that  be  so,  then  inasmuch  as  it  is  clear  that  the  29th  sec- 

^  See  per  Cbompton  J.,  in  New  River  Company  v.  Johnson,  2  £1.  &  £L 
444,445. 
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tion  of  the  Gas  Works  Clauses  Act,  1847  (8  Vict.  c.  15),  modi- 
fied the  powers  in  the  special  Act  bj. making  the  company 
equally  liable  to  an  indictment  for  nuisance,  *  or  for  any  *  457 
other  legal  proceeding  to  which  they  may  be  liable  in  con- 
sequence of  making  or  supplying  gas,  as  if  the  special  Act  had  not 
passed,  it  follows  that  the  special  Act,  not  having  authorized  the 
injury  of  which  the  plaintiff  complains,  his  case  is  not  within  the 
scope  of  the  compensation  clause.  In  confirmation  of  this  con- 
struction, it  is  to  be  observed,  that  the  compensation  mentioned 
in  the  68th  section  of  the  Lands  Clauses  Consolidation  Act  (8  Vict, 
c.  18),  so  far  as  relates  to  the  present  case,  is  for  land  injuriously 
afiected  by  the  execution  of  the  works ;  and  by  section  2  of  the  same 
Act,  the  works  shall  mean  the  works  of  whatever  nature  which 
shall  by  the  special  Act  be  authorized  to  be  executed.  It  was 
argued  for  the  defendants,  that  this  constructioA  would  make  the 
68th  section  inoperative.  That,  however,  is  not  so  ;  for  upon  that 
construction  all  the  Acts  taken  together  will  read  thus,  — ''  that 
the  company  may  make  such  works  as  are  necessary  for  the  light* 
ing  of  the  specified  districts.  That  the  company  shall  have  no 
privilege  or  exemption  from  liability  for  any  thing  they  may  do  in 
making  or  supplying  gas,  and  that  in  respect  of  any  injury  caused 
by  erecting  their  permanent  works,  compensation  may  be  obtained, 
under  the  68th  section,  as  for  a  matter  rendered  lawful,  but  that 
for  damage  caused  by  making  or  supplying  gas  to  an  extent  injuri- 
ous to  the  public  or  to  individuals,  and  therefore  unauthorized  by 
the  Act,  the  remedy  shall  be  by  indictment,  or  by  action." 

We  may,  by  way  of  illustration,  put  a  case  contemplated  as  pos- 
sible by  the  Gas  Works  Clauses  Act,  1847  (10  Vict.  c.  15),  and 
in  which  the  compensation  clause  would  be  wholly  inoperative ; 
namely,  that  of  a  public  nuisance  caused  by  making  or  supplying 
the  gas.  In  such  a  case,  if  the  compensation  clause  was  applica- 
ble, the  company  after  being  compelled  to  compensate  by 
anticipation  all  private  injuries  occasioned  or  to  be  *  occa-  *  458 
sioned  by  the  nuisances,  would  still  be  liable  to  indictment, 
even  upon  the  prosecution  of  any  of  the  persons  so  compensated, 
which  is  absurd. 

If  it  be  necessary  to  add  another  reason,  we  are  also  of  opinion 
that  even  if  the  injury  in  question  were  authorized  by  the  special 
Act ;  in  other  words,  if  the  29th  section  of  the  Gas  Works  Clauses 
Act  (10  Vict.  c.  15)  did  not  exist,  the  injury  could  not  be  said  to 
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have  resulted  from  "  the  execution  of  the  works  "  within  the  mean- 
ing of  those  words  in  section  68  of  the  Lands  Clauses  Consolida- 
tion Act.  The  expression  "  the  works  "  seems  to  us  more  projv- 
erly  to  apply  to  the  construction  of  the  manufactory,  than  to  the  use 
of  it  from  day  to  day,  for  the  purpose  of  making  or  supplying  gas.^ 
If  an  attempt  were  made  to  apply  the  68th  section  to  the  damage 
present  and  future,  it  would  be  met  by  the  impossibility  of  ascer- 
taining at  once  the  amount  of  the  future  damage.  The  amount  of 
damage  to  be  sustained  in  each  future  year  is  not  capable  of  being 
ascertained  either  absolutely  or  within  any  assignable  limits. 
Even  the  limit  of  the  damages  which  might  be  occasioned  by  the 
effect  of  the  greatest  quantity  of  gas  which  the  works  can  produce 
being  continually  made  by  the  company  during  the  remainder  of 
the  plaintiff's  term,  is  not  fixed.  The  amount  of  damage  must 
depend  not  merely  upon  the  amount  of  gas  produced  by  the  works, 
but  also  upon  the  wind  and  weather.  The  damage  may,  for  aught 
that  appears  to  us,  and  as  more  than  once  has  happened  in  the 
case  of  chemical  works,  be  prevented  or  modified,  or  even  trans^ 
ferred  to  another  district  by  alteration  in  the  height  of  chinmeys, 
or  by  an  improved  mode  of  manufacture.  The  legislature  could 
not,  we  think,  have  intended  that  there  should  be  compensation 
assessed,  once  for  all,  in  respect  of  the  future  repetition  of  injuries^ 

of  a  given  nature  indeed,  but  the  extent  of  which,  and  the 
*  459    amount  of  damages  resulting  *  from  them,  could  only  at  the 

present  time  be,  at  the  best,  the  subject  of  a  guess. 
On  the  part  of  the  defendants,  the  cases  upon  the  construction 
of  railway  Acts  were  referred  to  as  favourable  to  their  argument. 
We,  however,  take  a  different  view  of  their  effect.  We  are  not 
aware  of  any  decided  case  in  which  a  railway  company  properly 
executing  the  powers  expressly  or  impliedly  conferred  upon  them 
by  the  special  Act,  other  than  and  after  the  making  of  the  perma- 
nent works,  has  been  held  liable  to  make  statutory  compensation 
under  the  68th  section  of  the  Lands  Clauses  Consolidation  Act. 
We  are  aware  that  such  compensation  has  occasionally  been  given 
by  juries,  but  we  are  not  aware  that  that  course  has  been  sanc- 
tioned by  any  Court  in  Westminster  Hall. 

*  See  Brand  v.  Hammersmith  and  City  Railw.  Co.,  L.  R.  1  Q.  B.  130,  145» 
147,  148,  reversed  in  Excb.  Chamber,  2  Q.  B.  228;  London  and  North- 
western Railw.  Co.  V.  Bradley,  8  Mac.  &  G.  836,  n.  (1) ;  City  of  Glasgow 
Union  Railw.  Co.  p.  Hunter,  L.  R.  2  H.  L.,  Sc.  78.  ' 
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The  cases  relating  to  railways  seem  to  us  to  establish,  that  com- 
pensation is  given  in  respect  of  the  calculable  damage  caused  or 
to  be  caused  in  or  by  the  execution  of  the  permanent  works  of  the 
company  authorized  by  statute,  for  instance,  obstructing  ways  or 
injuring  lights,  —  as  to  when  future  damage  may  be  assessed,  see 
the  judgment  of  Baron  Parke  in  Lee  v.  Milner^  (a)  —  that  an  in- 
jurious act,  unauthorized  by  statute,  or  done  by  the  company  negli- 
gently in  abuse  of  their  statutory  powers,  is  the  proper  subject  of 
an  action ;  ^  and  that  any  act,  other  than  the  erection  of  the  perma- 
nent works,  if  properly  done  by  the  company  in  pursuance  of  the 
statute,  whatever  damage  it  may  cause,  is  considered  sufficiently 
compensated  for  by  the  public  benefit  expected  to  follow,  and  is 
neither  a  subject  of  action  nor  of  compensation.^ 

Some  of  the  points  above  discussed  were  considered  in 
*  the  recent  case  of  Lawrence  v.  The  Great  Northern  Mail-    *  460 
way  Company.  (6)     For  the  above  reasons,  we  answer  the 
principal  question  in  the  negative. 

January  31. 

The  Lord  Chancellor,  having  recapitulated  the  facts  as  before 
stated,' proceeded:  The  defendants,  being  dissatisfied  with  the 
judgment  of  the  Vice-Chancellor,  have  brought  the  matter,  by  way 
of  appeal,  before  me ;  and,  in  addition  to  the  arguments  urged 
before  the  Vice-Chancellor,  a  ground  of  objection  to  the  injunction 
was  pressed,  which  was  not  mentioned  to  the  Vice-Chancellor,  and 
which  indeed  had  not  occurred  to  anybody  till  after  the  judgment 
was  pronounced.  That  additional  argument  was  that,  according 
to  the  true  construction  of  the  Lands  Clauses  Consolidation  Act 
(8  Vict.  c.  18)  this  was  a  case  in  which,  u^der  the  68th  section 
of  that  Act,  the  plaintiff  was  entitled  to  ask  from  the  company 

(a)  2  M.  &  W.  824.  (6)  16  Q.  B.  643. 

'  See  Estabrooks  v.  Peterborough  and  Shirley  R.R.  Co.,  12  Cush.  224; 
Mellen  r.  Western  R.R.  Corp.,  4  Gray,  301 ;  Rowe  v.  Granite  Bridge,  21  Pick. 
348 ;  Dodge  v.  County  Comma,  of  Essex,  3  Met.  380,  383 ;  Shaw  C.  J.  in 
Perry  ».  Worcester,  6  Gray,  544 ;  Whitehouse  v.  Birmingham  Canal  Co.,  7  H. 
&  N.  928;  Lawrence  v.  F&irhaven,  5  Gray,  110;  Sanford  v.  The  Railway 
Co.,  24  Penn.  St.  378;  Mohawk  and  Hudson  Railw.  Co.  o.  Artcher,  6  Paige, 
83;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1650,  and  notes  (1)  and  (2). 

'  See  London  and  North- Western  Railw.  Co.  v,  Bradley,  3  Mac.  &  G.  336, 
n.  (1)  and  cases  cited;  Brand  v.  Hammersmith  and  City  Railw.  Co.,  L.  R.  1 
Q.  B.  130,  143,  144 ;  Kerr  Inj.  342. 
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tiiat  which  would  be  a  complete  indemnification  to  him ;  namely, 
compensation  for  all  the  damage  occasioned  by  these  works ;  and 
that,  therefore,  having  the  means  of  protecting  himself  by  means 
of  that  clause  by  which  the  legislature  contemplated  a  reasonable 
remedy  for  persons  complaining  of  the  acts  of  a  company  incor- 
porated by  Act  of  Parliament,  no  injunction  was  necessary.  In 
considering  the  case,  I  came  to  the  conclusion  that,  but  for  that 
clause,  the  plaintiff  was  certainly  entitled  to  relief. 

It  was  argued  before  me,  as  it  had  been  before  Vice-Chancellor 
Wood,  that  the  plaintiff  was  not  entitled  to  any  relief  indepen- 
dently of  that  clause,  upon  the  ground  that  this  Court  is  not  bound 

to  issue  an  injunction ;  and  that  in  issuing  an  injunction 
*  461    (whether  interlocutorily,  or,  *  at  the  hearing  of  the  cause, 

perpetually)  it  will  take  into  account,  to  some  extent  at 
least,  the  comparative  injury  that  would  result  to  the  parties  re- 
spectively from  issuing  or  withholding  the  injunction.^  Now,  I 
gave  full  attention  to  this  argument,  and  I  considered  it  as  it  was 
going  on  and  afterwards,  with  a  view  to  satisfy  myself  as  to  the 
state  of  the  law  upon  that  subject,  and  particularly  with  reference 
to  the  case  of  Attorney-General  v.  The  Sheffield  Gas  Consumers' 
Company  J  (a)  in  which  this  Court  had  acted  upon  that  principle, 
where  clearly  a  nuisance  was  perpetrated  by  the  gas  company. 
There  the  Court  refused  to  interfere  by  injunction.  I  have  used 
the  expression  clearly  a  nuisance,  as  the  ground  of  the  judgment 
proceeded  upon  that  assumption,  although  undoubtedly  some  mem- 
bers of  the  Court  —  myself  and,  I  believe.  Lord  Justice  Turner  — 
did  throw  out  a  doubt  whether  it  could  be  considered  a  nuisance,^ 
inasmuch  as  though  the  company  had  no  legal  authority  to  take 
up  the  soil  in  order  to  put  their  pipes  down,  yet  as  they  were  law- 
fvllj  constituted  a  company,  and  the  legislature  had  contemplated 
the  possibility  of  such  a  company  existing  lawfully  without  an  Act 
of  Parliament,  their  works,  from  the  nature  of  things,  could  not 
be  carried  on  without  taking  up  the  soil  of  the  road  or  street  for 
a  short  time ;  and  we  had  some  doubts,  therefore,  whether  the 
legislature  might  not  be  considered  as  sanctioning  such  a  use  of 

(a)  8  De  G.,  M.  &  G.  804. 

*  See  2  Dan.  Ch.  Pr.  (4tb  Am.  ed.)  1640,  and  cases  cited ;  Attomey-Grenerml 
0.  Ely,  Haddenham,  and  Satton  Railw.  Co.,  L.  R.  6  £q.  106. 

'  See  Attorney-General  v,  Cambridge  Consumers^  Gas  Co.,  L.  R.  4  Ch. 
Ap.  79. 
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the  public  highway.  Those  doubts  have  since  been  entirely  re- 
moved by  a  decision  of  the  Court  of  Queen's  Bench,  upon  the  trial 
of  that  case,  when  it  was  determined  that  there  was  no  authority 
m  anybody,  without  an  express  Act  of  Parliament,  to  take  up  or 
interfere  with  the  pavement  of  a  street  or  the  soil  of  a  road,  and 
that  the  company,  by  so  doing,  were  necessarily  guilty  of  a  nui- 
sance, and  might  be  proceeded  against.  But  whether  that 
be  80  or  not,  it  is  quite  clear  *  the  judgment  of  this  Court  *  462 
proceeded  upon  the  assumption  that  there  was  a  nuisance, 
though  it  would  not  interfere  by  injunction  where  the  evil  was  so 
infinitesimal  to  the  persons  complaining.  In  that  case  the  nui- 
sance complained  of — the  taking  up  the  pavement  —  was  merely 
a  cloak  for  what  was  in  reality  a  dispute  between  two  companies, 
one  of  which  had  such  authority  and  the  other  had  not,  unless 
they  had  it  impliedly.  The  case  was  not  made  at  all  stronger  by 
the  fact  that,  in  a  subsequent  stage,  by  amendment,  it  was  made 
a  suit  at  the  instance  of  the  Attorney-General,  as  well  as  a  private 
suit,  because  if  any  person  was  so  advised,  he  might  get  a  complete 
remedy  by  suing  at  law  for  damages  by  reason  of  the  disturbance 
of  the  pavement  before  his  house  for  any  appreciable  space  of  time. 
Now,  attending  to  the  principles  laid  down  in  that  case,  I  cannot 
come  to  the  conclusion  that  there  was  any  thing  there  decided  to 
warrant  this  Court  in  withholding  the  relief  of  an  injunction  to  a 
person  seriously  and  constantly  injured  by  unlawful  acts.  If  it 
should  turn  out  that  the  company  had  no  right  so  to  manufacture 
gas  as  to  damage  the  plaintiff's  market  garden,  I  have  come  to 
the  conclusion,  that  I  cannot  enter  into  any  question  of  how  far 
it  might  be  convenient  for  the  public  that  the  gas  manufacture 
should  go  on.  That  might  be  a  good  ground  for  the  legislature 
to  declare  that  the  company  might  make  gas  if  they  indemnified 
the  plaintiff;  but,  unless  the  company  had  such  a  right,  I  think 
the  present  is  not  a  case  in  which  this  Court  can  go  into  the  ques- 
tion of  convenience  or  inconvenience,  and  say  where  a  party  is 
substantially  damaged,  that  he  can  only  be  compensated  by  bring- 
ing an  action  toties  quoties.  That  would  be  a  disgraceful  state  of 
the  law ;  and  I  quite  agree  with  the  Vice-Chancellor,  in  holding 
that  in  such  a  case  this  Court  must  issue  an  injunction,  what- 
ever may  be  the  consequences  with  regard  to  the  lighting 
of  *the  parishes  and  districts  which  this  company  sup-    *463 
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plies  with  gas.^  That  being  so,  a  question  arose  whether  there 
was  not  under  one  of  the  Acts  of  Parliament  (the  Lands  Clauses 
Consolidation  Act,  8  Vict.  c.  18),  or  the  Gas  Works  Clauses  Act 
(10  Vict.  c.  18),  a  remedy  which,  though  not  exactly  the  same  as 
an  injunction,  would  still  be  as  efficacious  and  one  which  might 
reasonably  induce  the  Court  to  withhold  relief  by  injunction.  I 
thought  that  if  it  could  be  made  out  that  the  plaintiff  had  the 
means  under  the  68th  section  of  the  Lands  Clauses  Consolidation 
Act  of  obtaining  a  complete  remedy  once  and  for  all,  which  would 
satisfy  him  and  put  him  literally  in  the  position  in  which  he  would 
have  been  in  point  of  money  if  no  such  works  had  been  established, 
that  that  would  be  a  reason  for  withholding  the  injunction.  I 
have  considered  the  Lands  Clauses  Consolidation  Act,  both  with 
reference  to  the  private  Act  and  to  the  Gas  Works  Clauses  Act. 
Although  I  had  a  strong  opinion  on  the  subject,  still  I  thought  it 
right,  more  particularly  as  the  defendants  are  connected  with  the 
interests  of  the  public,  to  have  the  matter  decided  in  the  most 
authoritative  way  in  which  the  constitution  enabled  me  to  have  it 
decided ;  and  with  the  view  of  ascertaining  the  true  construction 
of  the  68th  section  of  the  Lands  Clauses  Consolidation  Act,  I 
obtained  the  assistance  of  the  two  learned  Judges,  who,  I  am 
afraid  somewhat  to  the  inconvenience  of  the  Courts  to  which  they 
belong,  attended  during  term.  But  I  felt  that  I  could  not  conven- 
iently  postpone  the  argument  till  after  the  term,  inasmuch  as  the 
injunction  was  to  come  into  operation  the  very  day  after  the  ex- 
piration of  the  term.  The  case  was  very  elaborately  and  fully 
argued,  and  Mr.  Justice  Willes,  two  days  ago,  delivered  the  opin- 
ion of  himself  and  Mr.  Justice  Crompton  without  any  doubt  or 
hesitation,  to  thfe  effect  that  the  68th  clause  of  the  Lands  Clauses 

Consolidation  Act  did  not  apply  for  two  reasons  :  first, 
*464    because  the  act  done  by  the  company  *was  by  the  express 

provision  of  the  29th  section  of  the  Gas  Works  Clauses  Act 
(10  Vict.  c.  15),  an  unlawful  act;  for  although  the  defendants 
were  by  their  own  private  Act  authorized  to  erect  works,  and  to 

^  Kerr  Inj.  346 ;  Attorney-General  v,  Birmingham,  4  K.  &  J.  528 ;  Tipping 
V,  St  Helenas  Smelting  Co.,  4  B.  &  S.  608,  615;  Spokes  v.  Banbury  Board  of 
Health,  L.  R.  1  £q.  42 ;  Goldsmid  o.  Tunbridge  Wells  Improvement  Commis- 
sioners, L.  R.  1  £q.  161;  S.  C,  1  Ch.  Ap.  849;  Raphael  v,  Thames  Valley 
Railw.  Co.,  L.  R.  2  Ch.  Ap.  147 ;  Attorney-General  v.  Mid  Kent  Railw.  Co. 
and  South-Eastem  Railw.  Co.,  L.  R.  8  Ch.  Ap.  100. 

[360] 


BROADBENT  V,  THE  IMPERIAL  GAS  COMPANY.  *  464 

do  every  thing  necessary  for  the  supply  of  gas,  yet  their  private 
Act  was  by  express  enactment  to  be  read  as  incorporated  with  tlie 
Gas  Works  Clauses  Act,  or  rather  thq  Gas  Works  Clauses  Act 
was  to  be  considered  as  incorporated  in  the  private  Act.     By  the 
29th  section  of  the  Gas  Works  Clauses  Act,  there  is  an  express 
proviso  that  nothing  in  the  private  Act  contained  shall  authorize 
the  company  to  make  or  supply  gas  in  any  way  so  as  to  cause  a 
nuisance.    Therefore,  when  the  company  make  and  supply  gas  in 
a  mode  which  would  cause  a  nuisance,  the  result  is  that  such  is 
not  authorized  by  their  private  Act ;  and  being  an  unauthorized 
Act,  the  learned  Judges  came  to  the  conclusion  that  the  68th  sec- 
tion of  the  Lands  Clauses  Consolidation  Act  (8  Vict.  c.  18)  did 
not  apply,  because  that  Act  only  gave  compensation  in  cases  where 
the  company  incorporated  was  doing  an  act  authorized  by  their 
private  Act,  but  which  nevertheless  caused  damage  to  an  individ- 
ual ;  as,  for  instance,  if  they  were  to  build  a  retort  house  where 
they  were  authorized,  and  wholly  blocked  up  the  light  of  a  dwell- 
ing-house, that  would  have  been  an  act  authorized  for  the  making 
and  supplying  of  gas,  and  it  would  have  been  an  act  as  to  which, 
but  for  that  clause,  there  would  have  been  no  redress.     Other 
cases  might  be  suggested,  but  that  is  sufficient  to  illustrate  the 
meaning  of  the  learned  Judges.     But,  secondly,  they  say,  that 
even  if  there  had  been  no  express  provision  rendering  the  company 
liable  for  the  consequences  of  their  acts,  and  that  the  68th  section 
of  the  Lands  Clauses  Consolidation  Act  might  apply  to  legal  acts, 
yet  they  were  of  opinion,  on  grounds  which  were  very  ably  stated 
by  Mr.  Justice  Willes,  that  it  could  not  apply  to  a  case 
where  it  was  utterly  impossible  for  the  *  person  seeking    *465 
reparation  to  get  what  would  be  a  reparation.    Nothing 
short  of  the  purchase  of  the  plaintiff's  whole  interest  in  the  land 
could  by  any  possibility  be  represented  as  being  an  adequate  rem- 
edy.   He  cannot  tell  how  far  the  process  of  making  gas  may,  in 
each  particular  year,  injure  his  crops.    It  must  be  a  matter  of 
guess ;  it  cannot  be  estimated  ;  and  to  such  a  case,  therefore,  the 
learned  Judges  thought  the  68th  section  of  the  Lands  Clauses 
Consolidation  Act  (8  Vict.  c.  18)  would  not  apply.     So  that  if  the 
29th  section  of  the  Gas  Works  Clauses  Act  (10  Vict.  c.  15)  did 
not  exist,  and  the  acts  of  the  company  were  lawful,  I  understand 
the  Judges  to  say  —  if  the  plaintiff  is  to  get  compensation  at  all 
"within  the  68th  section  of  the  Lands  Clauses  Consolidation  Act, 
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he  must  come  toties  quoties  ;  for  it  is  impossible  to  tell  how  much 
he  will  be  damaged  during  the  residue  of  his  lease  by  the  making 
of  gas  in  whatever  quantity  it  may  be  made,  and  by  whatever  pro- 
cess which,  from  time  to  time,  the  discoveries  of  mankind  may 
enable  it  to  be  made  more  or  less  injuriously  to  the  neighbourhood. 
Now,  to  that  opinion  —  though  of  course  I  am  not  bound  by  it — 
I  entirely  subscribe.  I  think,  therefore,  the  case  must  be  consid- 
ered before  me,  just  as  it  was  before  Vice-Chancellor  Wood,  as  if 
the  Lands  Glauses  Consolidation  Act  were  out  of  the  question. 

There  still,  however,  remains  one  question  to  be  decided  by  me, 
and  that  is,  whether  or  not  I  ought  to  act  on  the  evidence  as  it  at 
present  exists,  or  whether  I  ought  to  put  the  plaintiff  to  bring 
another  action ;  and  upon  that  point  I  have  had  some  doubts.  I 
have  looked  through  the  affidavits  with  all  the  attention  I  am  able 
to  bestow,  and  my  opinion  is,  that  if  there  had  not  already  been 
an  action,  I  certainly  should  have  compelled  the  plaintiff  to  bring 

one,  in  order  to  have  the  question  tried  at  law,  before  I 
*466    awarded  a  perpetual  injunction.    The  *  subject  is  one  of 

extreme  difficulty  —  difficult,  perhaps,  to  any  one  —  cer- 
tainly pre-eminently  difficult  to  those  who,  like  myself,  and  prob- 
ably like  most  Judges,  are  little  skilled  in  questions  of  natural 
science,  and  those  questions  of  a  cognate  nature,  which  are  neces- 
sary to  be  entered  into  in  considering  whether  or  not  a  particular 
process  of  art,  productive  of  smoke,  gas,  and  so  on,  is  or  not  inju- 
rious to  neighbouring  vegetation.  I  cannot  state  it  as  a  proposition 
of  law,  that  this  Court  never  will  or  can  interfere  to  restrain  a 
nuisance  until  it  is  established  by  law  to  be  a  nuisance  ;  there  may 
be  cases  in  which  it  is  so  clear,  that  this  Court  does  not  want  the 
assistance  of  a  Court  of  Law.^  But  the  present  would  not  have 
been  one  of  those  cases.  The  ordinary  rule  is,  not  to  issue  an 
injunction  to  restrain  a  nuisance  until  the  existence  of  the  nuisance 
has  been  established  by  a  trial  at  law.^  In  the  present  instance, 
it  has  been  established  by  a  trial  at  law  in  this  sense,  that  an 
action  was  brought,  and  instead  of  proceeding  to  get  the  verdict  of 
a  jury,  the  parties  agreed  to  a  reference.  In  the  course  of  the 
argument,  I  had  a  doubt  whether  that  amounted  to  a  decision 
which  it  would  be  proper  for  me  to  act  upon,  as  if  it  had  been  the 
decision  of  a  jury ;  but,  upon  full  consideration,  I  think  it  is.     The 

1  Seeanitf,  443,  n.  (1). 

'  See  aiUe,  443,  n.  (1)  and  cases  cited. 
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Judge  made  the  suggestion,  it  was  acquiesced  in,  and  it  was 
referred  to  the  arbitration  of  a  learned  barrister,  who  had  the 
assistance  of  eminent  chemists  on  behalf  of  the  plaintiff  and 
defendants ;  and  he  himself  very  carefully  examined  the  subject. 
If  this  had  been  simply  a  reference,  I  cannot  but  think  that  I 
ought  to  take  it  as  satisfactorily  establishing  the  fact  for  me  to  act 
upon,  and  more  especially  as,  looking  at  the  conflict  of  evidence, 
I  confess,  that  if  it  were  impossible  to  get  the  assistance  of  a  jury, 
and  I  was  bound  to  decide  upon  the  evidence,  I  think  the  prepon- 
derance is  strongly  in  favour  of  the  plaintiff.  The  obnoxious  gas, 
according  to  the  evidence  of  one  side,  is  combined  with 
other  gases  which  *  make  it  not  deleterious ;  this  is  denied  *  467 
by  the  witnesses  on  the  other  side.  Who  is  right  in  that 
controversy  is  a  matter  upon  which  I  should  have  found  myself 
utterly  incompetent  to  form  an  opinion,  still  less  to  decide.  But 
there  are  two  or  three  patent  facts  upon  which,  I  think,  I  might 
decide,  and  as  to  which  I  do  not  find  any  controversy.  It  is  in 
evidence,  that  120  tons  of  coals  are  consumed  every  day,  and  that 
they  pour  out  dense  volumes  of  smoke  which  come  down  upon  the 
Tcgetables,  fruit-trees,  and  flowers  in  the  plaintiff's  garden ;  and 
it  was  said  by  some  of  the  witnesses,  that,  upon  examination,  they 
found,  more  particularly  as  they  approached  the  gas  works,  the 
leaves  were  grimed  on  their  surface  with  great  quantities  of  smoke. 
I  do  not  want  chemists  or  scientific  people  to  tell  me  that  that 
must  be  injurious.  If  it  were  not  so,  nature  would  have  provided 
somehow  or  other  that  the  supply  of  this  mixture,  or  something 
equivalent  to  it,  should  always  be  at  hand ;  it  is  ridiculous  to 
express  a  doubt  about  it.  Every  one  knows  that  flowers  do  not 
flourish  in  the  neighbourhood  of  London  as  in  the  country ;  and  it 
must  be,  because  in  London  they  are  so  covered  with  deposits  of 
Boot,  which  injure  vegetation.  That  of  itself  would  be  conclusive 
to  my  mind,  but  beyond  this,  one  of  the  scientific  witnesses 
deposes  (and  I  do  not  find  it  satisfactorily  contradicted),  that 
upon  taking  away  a  portion  of  the  bark,  or  some  of  the  other  vege- 
table substances,  —  trying  it  first  by  chemical  analysis,  and  also  by 
an  examination  with  a  microscope,  —  he  found  crystals, — the 
results  of  sulphuric  and  ammoniacal  acid  (whether  evolved  in  a 
combined  state  or  a  free  state  is  not  material),  intervening  between 
the  bark  and  wood  of  the  trees  ;  I  should  not  have  believed  all  the 
chemists  in  the  world,  if  they  had  told  me  that  such  was  not  inju- 
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rious  to  vegetation.     On  this  point,  therefore,  I  am  strongly 
*  468    in  favour  of  the  conclusion  at  *  which  the  arbitrator  and 

the  Vice-Chancellor  have  arrived. 
But  what  led  me  to  doubt  about  the  injunction  was,  the  sugges- 
tion that  the  learned  Chief  Justice  intended,  at  the  trial,  that  the 
arbitrator  should  have  power  not  merely  to  decide  the  question  as 
to  the  amount  of  damage,  but  to  decide  what  should  be  done 
between  the  parties ;  that  is  to  say,  he  was  to  have  the  power,  if 
he  thought  fit,  of  saying  —  the  gasworks  shall  be  continued  as 
usual,  but  that  the  company  shall  purchase  the  plaintiff's  interest ; 
or,  if  not,  they  should  give  him  a  specific  sum  by  way  of  compen- 
sation once  and  for  all.     It  was  said,  that  the  only  reason  why 
the  company  agreed  to  refer  the  matter  to  arbitration  was,  that 
they  considered  that  it  would  be  a  reference  to  decide  the  whole 
question  between  the  parties  once  and  for  all.     Although  that 
statement  created  some  little  doubt  in  my  mind,  yet  I  cannot  say 
that  it  induces  me  now  to  come  to  the  conclusion  that  there  ought 
to  be  another  trial.     Were  I  not  satisfied  as  to  what  the  result  of 
the  trial  ought  to  have  been,  I  might  have  come  to  a  different  con- 
clusion.   No  satisfactory  reason  has  been  given  why,  when  it  was 
open  to  both  parties  to  make  any  proposal  they  thought  fit  before 
the  arbitrator,  whether  for  the  purchase  of  the  plaintiff's  interest, 
or  for  compensation,  or  for  having  an  annual  assessment  of  damage, 
nothing  of  the  sort  was  suggested.    The  arbitrator  gave  ample  time, 
and  the  parties  finally  left  it  to  him  to  decide  upon  what  they 
thought  wei*e  the  only  necessary  materials.     They  must  have 
known,  before  the  award  was  made,  that  the  arbitrator  could  not 
then  have  decided  any  thing  more  than  the  amount  of  damage 
actually  sustained,  as  they  had  not  given  any  evidence  upon  which 
be  could  have  arrived  at  a  conclusion  upon  any  other  subject.    I 

think,  therefore,  I  am  bound  to  take  (and  I  do  it  satisfac- 
*469    torily  to  my  *own  mind),  the  conclusion  of  the  arbitrator 

as  decisive  on  the  question.  I  thought  at  first,  that  the 
plaintiff,  by  giving  evidence  of  all  that  was  in  truth  before  the  arbi- 
trator with  respect  to  the  injury  which  had  accrued  previously  to 
the  award,  had  gone  to  an  unnecessary  length.  It  is  not  very 
material,  however,  to  consider  whether  that  was  necessary  or  proper, 
because  the  plaintiff  was  bound  to  show  that  the  same  evil  had  con- 
tinued subsequently  td  the  award,  and  he  does  show  to  my  satisfac- 
tion, not  only  that  such  is  the  case,  but  that  it  has  been  an 
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increasing  evil  since  the  works  have  been  extended.  That,  again, 
is  a  circumstance  which  strongly  leads  me  to  the  conclusion  that 
the  decision  was  right  upon  the  facts  ;  because,  if  the  works  are 
increased,  the  great  probability  is,  by  every  logical  process  of 
reasoning,  that  the  evil  which  has  already  resulted  will  continue 
increasing,  as  it  is  alleged  to  have  hitherto  done. 

Upon  the  whole,  therefore,  I  come  to  the  conclusion  that  the 
decision  of  the  Vice-Chancellor  was  right ;  that  this  injunction  was 
properly  issued,  and  must  be  continued  ;  and  that  the  appeal,  being 
dismissed,  must  consequently  be  dismissed  with  costs.  I  shall 
extend  the  time,  as  I  intimated,  till  the  1st  of  March,  upon  the 
undertaking  of  the  company  that  they  will,  if  that  extension  occa- 
sions any  damage  to  the  plaintiff,  pay  him,  by  way  of  compensation, 
any  amount  which  this  Court  may  direct  as  reasonable. 
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1857.    March  7,  11.    Before  the  Lord  Chancellor  Lord  Cranworth. 

A  testatrix  by  her  will  having  given  certain  specific  and  pecuniary  bequests  to 
her  general  residuary  legatee,  and  having  also  given  various  charitable  lega- 
cies, directed  the  latter  to  be  paid  in  precedence  of  the  other  pecuniary 
legacies  out  of  such  part  of  her  personal  property  not  specifically  bequeathed 
as  was  by  law  applicable  for  charitable  purposes.  The  pure  personalty  being 
insufiicient  to  pay  all  the  charitable  legacies :  ffddf  that,  in  the  administra- 
tion of  the  testatrix^s  estate,  the  debts,  and  the  funeral  and  testamentary 
expenses  and  costs  of  the  suit  were,  in  the  first  place,  payable  ratably  out  of 
the  pure  personalty  and  out  of  the  personalty  savouring  of  realty,  and  that 
after  such  payment  the  charitable  legacies  were  to  be  paid  out  of  the  balance 
of  the  pure  personalty,  in  precedence  of  the  other  legacies.' 

This  was  an  appeal  by  the  plaintiff  from  part  of  a  decree  of  the 
Vice-Chancellor  Wood.  The  question,  the  subject  of  the  appeal, 
arose  upon  the  construction  of  a  particular  clause  in  the  will  of 
Anna  Maria  Tempest,  the  testatrix  in  the  cause.  The  will  is  very 
fully  set  out  in  the  report  of  the  case  in  the  second  volume  of 
Messrs.  Kay  and  Johnson's  Reports,  page  635. 

'  See  1  Jarman  Wills  (3d  Eng.  ed.),  215-218 :  Beaumont  v.  Oliveira,  L.  R. 
4  Ch.  Ap.  309 ;  Kobinson  v.  Geldard,  8  Mac.  &  6.  735,  and  cases  in  n.  (1). 
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The  testatrix,  after  giving  certain  specific  and  pecuniary  be- 
quests to  the  plaintiff,  who  was  also  the  residuary  legatee,  and 
various  charitable  legacies  for  or  towards  the  perpetual  mainten- 
ance and  support  of  certain  Roman  Catholic  secular  clergymen 
and  others,  proceeded :  "  And  I  direct  that  the  charitable  bequests 
bequeathed  by  this  my  will  shall  be  paid  in  precedence  of  the 
other  pecuniary  legacies  hereby  bequeathed,  out  of  such  part  of 
my  personal  property  not  specifically  bequeathed,  as  is  by  law 
applicable  for  charitable  purposes." 

The  pure  personalty  being  insufficient  to  pay  all  the  charitable 
legacies,  the  Yice-Ghancellor  held,  that  such  legacies  were  de- 
monstrative, and  that,  following  out  the  principle  of  Mobinsan  v. 
Creldard,  (a)  the  debts  and  funeral  and  testamentary  ex- 
*  471  penses  and  the  costs  of  the  suit  for  *  administration  ought 
to  be  paid  in  the  first  instance  out  of  the  personal  estate 
savouring  of  realty.  From  so  much  of  the  decree  the  plaintiff* 
now  appealed  to  the  Lord  Chancellor. 

Mr,  JtoU  and  Mr.  Lewin^  for  the  appellant.  —  The  claim  of  the 
charity  legatees  can  be  supported  only  on  one  of  two  grounds; 
first,  that  there  is  to  be  a  marshalling  in  favour  of  a  charity ; 
and,  secondly,  on  the  ground  of  an  expressed  intention.  As  to 
the  first,  it  is  clearly  established  that  there  can  be  no  marshalling 
in  favour  of  a  charity.  The  Philanthropic  Society  v.  Kemp^  (5) 
Sturge  v.  Dimsdale.  (<?)  The  case  of  JRobinson  v.  Geldard^  (d) 
which  was  relied  upon  in  the  argument  below,  and  on  which  the 
Vice-Chancellor  rested  his  judgment,  is  clearly  distinguishable 
from  the  present,  because  in  that  case  the  principal  question  for 
which  we  are  contending  was  conceded,  viz.,  that  the  debts  and 
funeral  expenses  were  in  the  first  instance  to  be  apportioned 
ratably  among  the  different  descriptions  of  property ;  and  Lord 
Tbubo  observed,  that  the  actual  decision  against  the  marshalling 
of  assets  in  favour  of  charities  had  nothing  whatever  to  do  with 
the  question  before  him,  which  was  a  contention  between  two 
classes  of  legatees.  As  to  the  second  point,  viz.,  on  the  ground  of 
intention.  Lord  Truro,  in  Rolinson  v.  Q-eldardy  (d)  said :  "  The 
fundamental  rule  of  effectuating  the  lawful  intention  of  the  testator, 
expressed  or  implied,  makes  it  incumbent  upon  me  to  direct  that 

(a)  3  Mac.  &  G.  735.  (c)  6  Beav.  462. 

(6)  4  Beav.  581.  (d)  3  Mac.  &  G.  735 ;  see  p.  753. 
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the  charitable  legacies  be  paid  out  of  the  pure  personalty ; "  but  in 
the  present  case  there  is  not  a  shadow  of  evidence  of  an  intention, 
either  expressed  or  implied,  that  the  debts,  &c.,  should  be 
thrown  exclusively  on  the  personalty  savouring  of  *  realty ;    *  472 
and  we  submit,  therefore,  that  the  usual  order  of  adminis- 
tration must  regulate  the  distribution  of  assets. 

» 

Mr.  Fleming  and  Mr.  Middle  appeared  for  other  parties. 

Mr.  WickenSy  for  the  Attorney-General.  —  These  charitable 
legacies  are  clearly  demonstrative,  and  being  expressed  to  be  in 
priority  to  other  legacies  the  case  is  made  stronger  than  that  of 
RohiiMon  V.  Geldardy  because,  as  observed  by  the  Vice-Chancellor, 
''  If  any  part  of  this  particular  fund  be  taken  to  pay  the  costs,  that 
would  increase  the  fund  for  payment  of  the  other  legacies,  in- 
cluding the  residuary  bequest,  at  the  expense  of  the  fund  of  pure 
personalty.*' 

He  referred^to  Acton  v.  Acton,  (a)  Creed  v.  Creed,  (6)  Sayer  v. 
Bayer,  (js)  Nisbett  v.  Murray,  (d)  1  Rop.  on  Legacies,  p'.  169  (ed.  3). 

Without  calling  for  a  reply,  — 

The  Lord  Chancellor  said :  I  will  not  trouble  you,  Mr.  Molt,  to 
reply.  Since  this  appeal  was  opened  I  have  had  an  opportunity  of 
considering  the  question,  and  I  have  formed  a  very  clear  opinion. 
I  do  not  think  the  point  was  much  argued  before  the  Vice- 
Chancellor,  and  the  case  seems  to  have  been  decided  on  the  ground 
that  the  decision  in  Mobinson  v.  0-eldardQe^  governed  the 
present.  If  I  thought  so  I  should  have  been  disposed  to  agree 
with  the  Vice-Chancellor,  and  even  if  I  did  not  think  the  decision 
quite  correct,  I  should  have  been  loath  to  have  departed 
from  it;  for  though  I  do  not  consider.*  myself  bound  by  *473 
the  judgment  of  Lord  Tburo,  yet  I  hold  it  to  be  most  im- 
portant to  have  a  canon  of  construction  distinctly  laid  down,  and, 
as  a  general  rule,  most  expedient  to  follow  the  decisions  of  the 
superior  Court,  unless  they  are  clearly  erroneous.     I  think,  how- 

(a)  1  Mer.  178.  (d)  6  Vea.  149. 

(6)  11  CI.  &  Fin.  491.  (e)  8  Mac.  &  6.  785. 

(c)  2Vem.  688. 
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ever,  that  that  decision  was  founded  on  good  sense.  [His 
Lordship  adverted  to  the  case  of  Bobinsony.  Geldard^  (a)  and 
proceeded.]  Lord  TftURO  there  said  he  must  take  the  direction  in 
the  will  to  amount  to  a  declaration  of  intention  that  the  charitable 
legacies  were  to  be  paid  out  of  the  pure  personalty  in  preference 
to  the  other  legacies;  he  did  not  say  that  because  they  were 
charitable  legacies,  therefore  that  they  were  demonstrative  lega- 
cies ;  he  qualified  that  by  saying,  that  he  considered  the  charitable 
legacies  in  that  case  as  having  the  same  incidents  as  demonstrative 
legacies  to  individuals. 

A  demonstrative  legacy  is  in  the  nature  of  a  specific  legacy,  as 
of  so  much  money,  with  reference  to  a  particular  fimd  for 
payment ;  it  is  so  far  general,  and  differs  so  much  in  effect  from 
one  properly  specific,  that  if  the  fund  be  called  in  or  fail,  the  lega- 
tee will  not  be  deprived  of  his  legacy,  but  be  permitted  to  receive 
it  out  of  the  general  assets,  yet  the  legacy  is  so  far  specific  that  it 
will  not  be  liable  to  abate  with  general  legacies  upon  a'  deficiency 
of  assets.  In  the  construction  of  particular  expressions  in  a  will 
casuistical  cases  may  be  put  and  arguments  may  be  founded  on 
nice  distinctions  of  words  as  to  the  effect  of  a  demonstrative  leg- 
acy, but  here  I  need  not  puzzle  myself  as  to  whether  the  legacies 
are  or  are  not  demonstrative ;  they  are  in  the  nature  of  demonstra- 
tive legacies,  because  the  pure  personalty  is  the  fund,  in  the  first 
instance,  applicable  to  their  payment ;  in  one  sense  they  are 
*  474  demonstrative  legacies,  but  in  another  they  are  *  not  de- 
monstrative legacies,  because  if  the  particular  fund  fails 
they  cannot  be  paid  out  of  the  personalty  savouring  of  realty. 

It  is  to  be  observed,  that  the  testatrix  has  not  directed  that  her 
debts  or  funeral  and  testamentary  expenses  should  be  paid  out  of 
that  part  of  the  personalty  which  savours  of  realty,  nor  has  she 
expressed  any  intention  to  release  the  pure  personalty  from  its 
legal  liability  to  contribute  to  the  payment  of  debts  which  by  law 
are  payable  ratably  out  of  both  classes  of  personalty.  On  the 
whole,  therefore,  without  at  all  impugning  the  doctrine  in  Rob- 
inson  v.  Geldard^  (a)  the  conclusion  at  which  I  have  arrived  is 
that  the  decree  of  the  Vice-Chancellor  is  wrong,  to  the  extent  of 
holding  that  the  debts,  funeral  and  testamentary  expenses,  and 
costs  of  suit  for  administration,  are  to  be  paid  in  the  first  instance 
out  of  the  personal  estate  savouring  of  realty. 

(a)  3  Mac.  &  G.  735. 
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The  decree  will  therefore  be  varied,  by  declaring  that  the  debts 
and  funeral  expenses  and  costs  of  suit  must  be  paid  out  of  the 
pure  personalty  and  out  of  the  personalty  savouring  of  realty, 
ratably  in  proportion  to  their  relative  values,  and  that  after  such 
payment  the  charitable  legacies  are  to  be  paid  out  of  the  balance 
of  the  pure  personalty,  in  priority  to  all  other  legacies. 
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1857.     January  17,  22,  23,  24,  26,  27.    March  26.    April  16,  18.     Before  the 

Lord  Chancellor  Lord  Cranworth. 

Dealings  of  sale  and  purchase  by  a  person  apparently  sane,  though  subsequently 
found  to  l^  insane,  will  not  be  set  aside  against  those  who  have  dealt  with 
him  on  the  faith  of  his  being  a  person  of  competent  understanding,*  but  this 
doctrine  is  inapplicable  to  a  case  where  the  question  is  whether  the  deed  of  a 
lunatic  altering  the  provisions  of  a  settlement  is  valid.  A  lunatic  tenant  in 
tail  of  copyholds  having  executed  powers  of  attorney  authorizing  her  attorney 
first  to  procure  her  aAlmission  as  tenant  in  tail  in  the  several  manors  of  the 
copyholds  in  question ;  and,  secondly,  to  surrender  them  after  admission  and 
take  a  readmission  in  fee :  Held,  that  the  transaction  was  invalid,  and  that 
the  estate  tail  was  not  barred ;  though  at  the  instance  of  a  creditor  disputing 
the  lunacy,  an  issue  was  directed  as  to  whether  the  lunatic  was,  at  the  time 
of  her  executing  the  powers  of  attorney,  of  sound  mind. 

Leave  given  to  a  married  woman  to' appeal  by  a  next  friend  who  was  a  co- 
defendant  and  respondent.' 

This  was  an  appeal  by  the  defendant,  Catherine  Elizabeth  Ince, 
the  wife  of  the  defendant  John  Ince,  from  the  decree  of  the  Vice- 
Chancellor  Stuart,  made  on  the  80th  April,  1856,  on  the  hearing 
of  two  motions  to  vary  the  chief  clerk's  certificate,  and  on  the 
hearing  of  the  cause  on  further  directions,  and  on  its  being  opened 
it  was  objected  by 

Mr.  Bacon  and  Mr.  Morris,  for  the  respondents,  that  it  was  the 
appeal  of  a  married  woman  without  a  next  friend. 

'  See  Price  v.  Berrington,  8  Mac.  &  G.  486,  and  notes  and  cases  cited ;   1 
Story  Eq.  Jur.  §  228;  Carr  v.  Holliday,  5  Ired.  Eq.  167. 
•  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  110.  n.  (2),  187. 
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Mr.  Cairns  and  Mr.  Burdon,  for  the  appellant,  submitted  that 
there  was  an  existing  order  of  the  Vice-Chancellor,  enabling  G.  E. 
Ince  to  defend  the  suit  without  a  next  friend ;  that  the  present 
was  only  a  rehearing ;  that  it  was  .analogous  to  the  case  of  a 
party  in  contempt,  who,  though  incapable  of  initiating  any  pro- 
ceedings, might,  nevertheless,  appeal  from  an  adverse  order. 

The  Lord  Chancellor,  however,  held,  that  the  order  of  the  Vice- 
Chancellor,  giving  leave  to. defend  without  a  next  friend,  did  not 

warrant  an  appeal  without  a  next  friend.  His  Lordship,  on 
*476    the  undertaking  of  the  appellant's  *  solicitor  to  pay  the 

costs  of  the  day,  permitted  the  cause  to  stand  over  for  a 
week.  W,  Parker,  one  of  the  defendants,  who  was  a  trustee  of 
the  appellant's  marriage  settlement,  having  been  nominated  as 
next  friend,  the  respondents  obtained  leave  to  serve  short  notice  of 
motion  to  remove  such  next  friend. 

January  22. 

In  pursuance  of  such  l^ave,  Mr.  Bacon  and  Mr.  Morris^  on 
behalf  of  the  respondents,  now  moved  to  discharge  the  defendant 
W.  Parker  from  being  the  next  friend  of  the  appellant,  on  two 
grounds :  first,  because  W.  Parker  was  a  defendant,  and  on  that 
account  incapacitated  from  acting  as  next  friend:  Payne  v. 
Little  ;  (a)  and  secondly,  because  he  was  incompetent  to  give  se- 
curity for  the  costs  of  the  suit :  Pennington  v.  Alvin,  (i)  Stevens 
V.  Williams^  (c)  Wilton  v.  Hill^  (d)  Hind  v.  Whitmore^  (e)  Drinan 
V.  Mannix,  (^)  Anonymous.  (Ji)  They  submitted  that  the  only 
case  which  at  all  militated  with  these  authorities  was  that  of  Dow- 
den  V.  Hook^  (i)  which  must  be  now  regarded  as  virtually  over- 
ruled. 

Mr.  Cairns  and  Mr.  Burdon,  contra.  —  Tliere  is  no  such  rule 
as  stated  by  the  other  side,  namely,  that  a  married  woman  cannot 
sue  by  a  defendant  as  her  next  friend,  or  that  he  must  be  a  person 
of  substance  ;  here  the  next  friend  is  a  defendant  only  as  trustee ; 
moreover,  a  married  woman  may  sue  in  formd  pauperis.    Barlee  v. 

(a)  13  Beav.  114.  (e)  2  K.  &  J.  i58. 

(6)  1  S.  &  S.  264.  Ig)  8  Dni.  &  War.  154. 

(c)   1  Sim.  N.  S.  646.  (A)  11  Jur.  26S. 

Id)  2  De  Gm  M.  &  6.  807.  (t)  8  Beay.  899. 
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Barlee^  (a)  Welledey  v.  Wellesletf,  (6)  Anon.j  (<?)  Penning- 

ton   V.   Alvin,  (d)  Drinan   *v.   Mannix,  (e)  Dowden   v.    *477 

Sook^  (^)  Stevens  v.  WilliamSj  (K)  Wilton  v.  JKK,  (i)  Jbnc* 

T.  Fawcett,  (k)    The  rule  is,  that  a  party  brought  into  Court 

against  his  will  has  a  right  to  every  protection,  and  an  analogous 

case  to  this  is  that  of  a  cause  and  cross  cause  as  to  security  for 

costs.     Sloggett  v.  Vtant.  (I) 

Mr,  Bacon,  in  reply. 

[A  good  deal  of  evidence  as  to  the  solvency  of  the  proposed 
next  friend  was  gone  into  on  both  sides,  the  result  of  which  is 
noticed  in  the  judgment.] 

The  Lord  Chancellor.  —  If  I  had  in  this  case  to  decide  the 
general  question  as  to  the  practice  of  the  Court,  I  might  require 
further  information.  My  impression,  however,  is,  that  the  next 
friend  of  a  married  woman  must  be  a  person  of  substance.^  It 
was  suggested,  that  such  a  rule  might  tend  to  hardship,  but  that 
suggestion  may  be  met  by  the  fact,  that  though  that  is  the  rule,  it 
is  not  inflexible,  and  each  particular  case  may  be  dealt  with  by 
way  of  exception.  When  it  is  said  that  the  next  friend  must  be  a 
solvent  person,  it  means  he  must  be  a  person  whose  solvency  is 
patent ;  and  I  do  not  think  that  affidavits  to  the  contrary  are  ad- 
missible, unless  the  insolvency  is  apparent.  Here,  though  there 
may  be  circumstances  tending  to  show  that  the  proposed  next 
friend  is  not  a  person  of  substance,'  yet,  according  to  all  principle, 
I  must  take  what  he  says  as  true.  It  is  alleged,  that  there  are 
bills  of  sale  and  unsatisfied  judgments  pending  against 
him ;  but  in  answer  *  to  that,  he  swears  that  after  payment  *  478 
of  all  his  just  debts,  he  is  worth  100/.  and  upwards.  That 
being  so,  I  cannot  hold  it  a  useful  practice  to  permit  affidavits  to 
be  gone  into  to  contradict  his  statement  on  oath.    It  might  be 

(a)  1  S.  &  S.  100.  (g)  8  Beav.  899. 

(h)  16  Sim.  1.  (h)  1  Sim.  N.  S.  545. 

(c)  1  Ves.  Jr.  409.  (t)  2  De  G.,  M.  &  G.  807. 

(d)  1  S.  &  S.  264.  (k)  2  Phil.  278. 

(e)  8  Dni.  &  War.  154.  (I)  13  Sim.  187. 

^  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  37,  and  cases  in  n.  (5),  111;  Wilton  v. 
Hill,  2  De  G.,  M.  &  G.  807,  and  cases  in  n.  (1). 
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said,  that  greater  security  is  wanted  in  cases  where  the  person 
under  disability  is  an  appellant,  but  I  think  there  is  no  distinction 
in  principle  between  the  rule  as  applicable  to  a  next  friend  in  an 
appeal  and  in  an  original  proceeding,  at  least  not  in  favour  of  an 
appeal.  I  am  of  opinion,  that  it  is  no  objection  that  the  proposed 
next  friend  is  a  defendant,  nor  does  that  fact,  as  it  seems  to  me, 
distinguish  the  case  from  that  of  Dowden  v.  Hook ;  (a)  and  if  sol- 
vent, I  am  at  a  loss  to  discover  what  more  can  be  wanted  by  the 
respondents.  In  the  case  of  an  infant  there  may  be  a  distinction, 
because  though  he  may  have  some  interest  as  plaintiff,  there  may 
be  a  mistake ;  and  the  Court,  for  the  sake  of  the  infant,  not  for 
the  other  defendants,  might  not  allow  costs.  As  at  present  ad- 
vised, therefore,  and  relying  also  on  the  decision  of  the  Vice- 
Chancellor  Wood  in  Bind  v.  Whitmorey  (6)  which  is  to  the  same 
effect  as  that  in  Stevens  v.  WUliamSy  (<?)  and  which  accords  with 
the  judgment  of  Lord  St.  Leonards  in  Drinan  v.  Mannix^  (rf)  it 
appears  to  me  that  the  objection  is  untenable.  If  it  had  turned 
out  that  the  proposed  next  friend  was  insolvent,  I  should  not  have 
allowed  him  to  be  next  friend ;  but  I  cannot  think  that  the  allega- 
tions here  justify  an  investigation  by  affidavit.  The  application 
being  unfounded,  must  be  dismissed  with  costs. 

January  24. 

The  appeal  now  came  on  to  be  heard. 

The  bill  was  filed  by  Gyrus  Alexander  Elliot,  a  creditor 
*  479  *  of  the  late  Mrs.  Catherine  Cumming,  against  her  admin- 
istratrix, Catherine  Elizabeth  Ince  and  John  Ince  her  hus- 
band, Bingham  Qooper  and  Tliomasine  Catherine  his  wife,  who 
was  the  sister  and  co-heiress  with  the  appellant  of  Catherine  Cum- 
ming, and  W.  Parker,  a  trustee  for  the  appellant,  for  the  usual 
accounts  of  the  real  and  personal  estate  of  Catherine  Cumming, 
who  had  been  found  a  lunatic  in  December,  1851,  as  from  the  1st 
of  May,  1846. 

Catherine  Cumming  died  in  June,  1853,  and  the  question  was, 
whether  she  had  effectually  barred  the  entail  in  certain  property, 
of  which  she  had  been  tenant  in  tail.  The  short  facts  out  of 
which  the  question  arose  were  as  follow:  Nearly  ten  months 
after  the  finding  of  the  inquisition,  Catherine  Cumming  executed 

(a)  S  Beav.  899.  (c)  1  Sim.  N.  S.  545. 

(6)  2  K.  &  J.  458.  (c/)  3  Dru.  &  War.  154. 
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powers  of  attorney,  authorizing  her  attorney  first  to  procure  her 
admission  into  certain  manors  of  the  copyholds  in  question  ;  and 
secondly,  to  surrender  them  after  admission,  and  take  a  re- 
admission  in  fee.  This  was  duly  effected  on  the  9th  March,  1847. 
In  1850  she  was  admitted  into  certain  other  manors  of  the  copy- 
holds in  question. 

By  the  decree  dated  the  12th  July,  1853,  the  usual  inquiries  as  to 
real  and  personal  estate  were  directed ;  and  by  the  eighth  direc- 
tion in  the  decree,  an  inquiry  was  directed  as  to  what  real  estate 
the  intestate,  Catherine  Gumming,  was  seised  of  or  entitled  to  at 
the  time  of  her  lunacy,  and  what  real  estate  she  was  seised  of  or 
entitled  to  at  the  time  of  her  death. 

The  chief  clerk,  by  his  certificate  dated  28th  February,  1866, 
certified  that  the  said  Catherine  Cumming  was,  at  the  date  of  her 
lunacy  (1st  May,  1846)  seised  in  fee-simple  of  the  real  estate  set 
forth  in  the  first  part  of  the  4th  schedule  thereto,  and  that  she 
died  so  seised  thereof  subject  to  a  mortgage  thereon,  dated 
the  18th  ♦  April,  1850,  to  Archibald  James  Campbell,  for  *  480 
securing  the  payment  of  a  sum  of  3250^  and  interest.  He 
also  found  that  Catherine  Cumming  was,  at  the  time  of  her 
lunacy  and  of  her  death,  entitled  to  the  copyhold  premises  men- 
tioned in  the  second  part  of  the  4th  schedule  thereto,  subject  to 
the  limitations  of  the  settlement  made  upon  the  marriage  of  her 
father  and  mother  Thomas  Prichard  and  Catherine  Seys  his  wife, 
dated  the  19th  and  20th  July,  1776.  He  also  certified,  that 
Catherine  Cumming  was,  at  the  time  of  her  lunacy,  seised  of  the 
several  pieces  or  parcels  of  land  mentioned  in  the  third  part  of 
the  4th  schedule  thereto,  but  that  prior  to  her  death  she  had 
alienated  the  same.  He  also  certified,  that  Catherine  Cumming 
had,  at  the  time  of  her  lunacy,  and  down  to  the  time  of  her 
death,  under  the  will  of  her  father  Thomas  Prichard,  a  life- 
interest  in  the  lands  and  hereditaments  mentioned  in  the  fourth 
part  of  the  said  4th  schedule.  He  further  certified,  in  answer  to 
the  tenth  and  eleventh  inquiries  directed  by  the  said  decree,  that 
it  was  not  advisable  that  any  proceedings  should  be  taken  to  set 
aside  any  conveyances  or  assurances  of  such  last-mentioned  lands 
and  hereditaments. 

The  plaintifl^  sought  to  have  the  chief  clerk's  certificate  varied 
as  to  the  lands  and  hereditaments  comprised  in  the  second  part 
of  the  4th  schedule  thereto,  by  omitting  the  words  "  subject  to 
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the  limitations  of  the  settlement  made  upon  the  marriage  of  her 
father  and  mother  Thomas  Prichard  and  Catherine  Sejs  his  wife, 
dated  the  19th  and  20th  July,  1776,  and  by  adding  a  finding  that 
the  intestate  Catherine  Cumming  was  seised  of  or  otherwise  well 
entitled  to  the  hereditaments  comprised  in  the  second  part  of  tibe 
4th  schedule  to  the  said  certificate  for  an  estate  of  inheritance  in 
fee  according  to  the  custom  of  the  manor  or  respective  manors  of 
which  the  same  were  holden." 

*  481       *  It  appeared  that  Thomas  Prichard  was  possessed  of 

the  lands  in  question  at  the  time  of  his  marriage ;  and 
that  on  the  26th  February,  1778,  two  years  afterwards,  he  and  his 
wife  surrendered  the  same,  with  other  lands,  into  the  hands  of 
the  lord  of  the  manor,  '^  to  the  use  of  the  said  Thomas  Prichard 
and  Catherine  his  wife  for  and  during  the  term  of  their  natural 
lives,  and  the  natural  life  of  the  survivor,  or  longest  liver  of 
them  both,  and  from  and  after  the  decease  of  the  said  Thomas 
Prichard  and  Catherine  his  wife,  and  the  decease  of  the  sur- 
vivor of  them,  to  the  use  and  behoof  of  the  heirs  of  the  body 
of  the  said  Catherine  by  the  said  Thomas  Prichard,  lawfully 
hegotten,  or  to  be  begotten,  and  for  want  of  such  heirs,  to  the  use 
and  behoof  of  the  said  Thomas  Prichard  and  his  right  heirs  for 
ever  according  to  the  custom  of  the  said  manor." 

Catherine  Cumming  did  not  get  admitted  to  the  lands  in  ques- 
tion on  the  death  of  her  father  and  mother,  but  on  the  1st  of 
March,  1847  (part  of  the  land  being  required  for  the  purposes  of 
a  railway),  she  executed  a  power  of  attorney,  and  thereby  author- 
ized her  attorney  to  get  admitted  to  certain  portions  of  her  copy- 
hold estates,  and  thereupon  to  surrender  the  same  into  the  hands 
of  the  lord  to  bar  the  estate  tail  of  the  lands  within  the  manors 
created  by  the  settlement  and  the  estate  tail  created  by  the  sur- 
render of  the  26th  February,  1778.  On  the  9th  of  March,  1847, 
she  was  accordingly  admitted  to  these  lands  as  tenant  by  her 
attorney,  and  on  the  same  day,  by  the  said  attorney  having  sur- 
rendered the  same,  was  readmitted  as  tenant  in  fee  according  to 
the  custom. 

In  August,  1850,  Catherine  Cumming  was,  by  attorney,  admitted 
tenant  to,  and  barred  the  equitable  estate  tail  created  by  the 

*  482   indenture  of  settlement  of  the  20th  July,  *  1776,  of  certain 

other  portions  of  her  copyhold  Estate,  as  to  part  of  which 
there  had  also  been  sales  by  Catherine  Cumming  in  her  lifetime. 
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In  the  year  1848,  the  defendantis  B.  Hooper  and  Thomasine 
Catherine  his  wife  filed  a  bill  against  Catherine  Cumming  to 
restrain  her  from  selling  or  disposing  of  any  part  of  such  prop- 
erty ;  and  by  the  decree  made  on  the  hearing  of  the  cause,  to 
which  the  appellant  was  party,  the  bill  was  dismissed,  the  appel- 
lant (Catherine  Elizabeth  Ince)  consenting  to  the  purchase- 
money  of  the  part  contracted  to  be  sold  being  paid  to  Catherine 
Cumming.  The  appellant,  by  her  appeal,  insisted  that  the  admit- 
tances and  surrenders  of  1847  and  1850  were  altogether  void,  and 
that  the  estate  tail  therein  not  having  been  efiectually  barred,  was 
not  available  for  the  payment  of  creditors.  John  Ince  having 
become  bankrupt  after  the  institution  of  the  suit,  his  assignees 
were  made  parties  by  the  usual  order  to  revive  the  suit  against 
them. 

The  Vice-Chancellor  Stuart  having  held  that  the  entail  was 
effectually  barred,  notwithstanding  the  lunacy,  the  defendant, 
Catherine  Elizabeth  Ince,  now  appealed  to  the  Lord  Chancellor. 

Mr.  Cairns  and  Mr.  Burdon^  in  support  of  the  appeal.  —  We 
submit  that  the  execution  of  the  powers  of  attorney  by  Catherine 
Cumming  was  a  mere  nullity,  the  lunacy  overriding '  the  act. 
The  case  of  Molton  v.  CamrottXy  (a)  and  the  other  cases  which 
will  be  relied  upon,  were  all  cases  of  contract,  and  are  quite 
distinguishable  from  the  present,  which  concerns  a  purely  volun- 
tary act  on  the  part  of  Catherine  Cumming,  unsupported  by  any 
consideration.  Under  these  circumstances,  neither  of  the 
surrenders  *  can  be  availing.  Ex  parte  Roberts^  (6)  Same  v.  *  483 
Burton^  (<?)  Kirkwall  v.  Flight,  (d)  Campbell  v.  Hooper,  (e) 
Jaxiobs  V.  Richards,  (jj)  Niell  v.  Morley.  (A)  It  will  also  be 
alleged,  that  the  appellant,  as  party  to  the  suit  of  Hooper  v.  Cum- 
ming, consented  to  the  dismissal  of  the  bill,  and  is  estopped  from 
now  calling  in  question  the  validity  of  the  surrenders  ;  it  is  to  be 
observed,  however,  that  the  object  of  that  suit  was  not  to  impeach 

(a)  2  Excb.  487 ;  and,  in  error,  4  Exch.  77. 
(6)  3  Atk.  6,  808. 

(c)  Cruise  on  RecoY.  Append. ;  1  Ridge  Pari.  Cas.  16. 

(d)  3  Weekly  Reporter,  629.  («)  3  Weekly  Reporter,  628. 
(jg)  18  Beav.  300;  S.  C.,  6  De  6.,  M.  &  G.  66. 

(K)  9  Ves.  478. 
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the  surrenders,  but  to  compel  Catherine  Gumming  to  elect  between 
the  benefits  under  her  father's  will  and  certain  other  rights  which 
were  asserted  on  her  behalf.  Moreover,  the  order  in  Hooper  v. 
Cumming  was  not  by  the  consent  of  the  present  appellant,  because, 
as  a  married  woman,  she  was  incapable  of  consenting. 

Mr.  Bacon  and  Mr,  Morris^  for  Cyrus  A.  Elliot,  the  plaintiff,  in 
support  of  the  decree.  —  Although  we  admit  that  primd  facie  the 
presumption  of  the  invalidity  of  the  surrender  is  against  us,  yet 
it  is  submitted  that  there  were  many  circumstances  connected 
with  this  case  which  rebut  such  presumption,  as,  for  instance, 
the  fact  that  permission  was  given  to  Catherine  Cumming  to 
traverse. 

They  urged  the  argument  of  estoppel  as  anticipated  by  the 
appellants*  counsel.  They  also  contended,  that  the  act  even  of 
a  lunatic,  if  he  derived  any  benefit  therefrom,  would  be  supported 
in  equity  ;  and  they  relied  upon  the  cases  of  Sergeson  v.  Sealy^  (a) 
Price  V.  Berrington,  (6)  MoUon  v.  Camroux^  (c)  Ex  parte  Brad- 
bury,  (d) 

*  484       *  Mr.  Walker  and  Mr.  Hemming^  for    the  assignees   of 
John  Ince,  also  supported  the  decree  of  the  Court  below, 
and,  in   addition   to   the   cases    already  mentioned,  referred  to 
Thompson  v.  Leach,  (e) 

[The  Lord  Chancellor  said  a  difficulty  presented  itself  to  his 
mind  in  holding  that  the  deed  of  a  lunatic  was  void,  considering 
that  a  lunatic  whose  lunacy  was  not  superseded  might  in  law  make 
a  valid  will,  if  proved  to  have  been  made  in  a  lucid  interval.^] 

Mr.  Cairns^  in  reply.  —  It  is  quite  clear  that  the  burden  of  prov- 
ing the  sanity  of  a  person  found  lunatic  rests  with  the  indi\"idual 
asserting  the  sanity  during  the  period  overridden  by  the  finding. 
Hall  V.  Warren^  (^)  Snook  v.  Watts.  (It)     Here  there  is  not  even 

(a)  2  Atk.  412.  (6)  3  Mac.  &  G.  486. 

(c)  2  Exch.  487 ;  and,  in  error,  4  Exch.  77. 

{d)  Mont.  &  Ch.  626.  (j)  9  Ves.  605. 

(e)  3  Mod.  301.  (h)  11  Beav.  105. 

»  See  1  Jarman  Wills  (4th  Am.  ed.),  81,  82;  Breed  ».  Pratt,  18  Pick.  116; 
Stone  V.  Damon,  12  Mass.  488;  Crowningshield  v.  Crowningshield,  2  Gray, 
531. 
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an  allegation  of  a  lucid  interval,  and  the  only  pretence  in  this  case 
for  supposing  the  sanity  is  that  Catherine  Gumming  had  obtained 
leave  to  traverse  the  inquisition.  It  is  also  to  be  observed  that 
the  parties  who  are  now  seeking  a  reinvestigation  are,  first,  the 
plaintiff,  who  is  a  creditor  claiming  on  the  ground  that  Catherine 
Gumming  was  a  lunatic ;  and  second,  the  assignees  of  the  bank- 
rupt John  Ince,  at  whose  instance  the  inquisition  was  pro- 
moted. Beyond  all  doubt  there  is  no  case  of  estoppel,  as  no 
consent  by  the  appellant  under  the  circumstances  would  be 
binding  upon  her.  Turner  v.  Ihtmerj  (a)  Rohiman  v.  Wheel- 
wright. (6) 

At  the  conclusion  of  the  argument,  the  Lord  Chancellor  said 
he  should  not  dispose  of  the  case  without  attentively  considering 
the  important  questions  which  had  been  raised.  As  then  advised 
he  did  not  think  that,  even  assuming  the  recovery  was 
invalid,  he  should  be  inclined  *  to  shut  out  the  plaintiff  *  486 
from  an  investigation  of  all  the  circumstances  connected 
with  his  claim. 

March  26. 

The  Lord  Chancellor.  —  The  present  was  a  claim  by  a  creditor 
of  Catherine  Gumming,  deceased,  against  her  administratrix  and 
her  husband,  for  the  usual  accounts  of  the  deceased's  real  and 
personal  estate. 

Catherine  Gumming  had  in  January,  1852,  been  found  a  lunatic, 
on  a  commission  issued  at  the  instance  of  her  daughters  and  their 
husbands.  The  lunacy  was  carried  back  to  the  1st  May,  1846. 
Catherine  Gumming  died  in  June,  1853.  The  decree  in  this  suit 
-was  pronounced  on  the  12th  July,  1853.  On  the  28th  January, 
1855,  the  chief  clerk  made  his  certificate,  finding  that  Catherine 
Cumming  was  at  the  time  of  her  lunacy  and  of  her  death  entitled 
to  the  copyhold  premises  mentioned  in  the  second  part  of  the  4th 
schedule  to  his  certificate,  subject  to  the  limitations  of  the  settle- 
ment made  upon  the  marriage  of  her  father  and  mother,  which 
made  her  tenant  in  tail,  and  the  chief  clerk  considered  her  so  to 
continue  up  to  the  time  of  her  death. 

On  the  30th  April,  1866,  the  Vice-Chancellor  varied  the  cerfcifi- 

(a)  2  De  G.,  M.  &  G.  26.  (6)  6  De  G.,  M.  &  G.  685. 
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cate  of  the  chief  clerk  as  to  the  copyhold  in  question,  by  declaring 
that  Catherine  Gumming  was  seised  in  fee.  That  portion  of  the 
order  of  the  Vice-Chancellor  was  brought  before  me  by  way  of 
appeal,  and  the  question  is  as  to  the  effect  of  certain  deeds  and 
acts  of  Catherine  Cumming,  executed  and  done  for  the  purpose  of 
barring  the  entail.  The  finding  of  the  jury  on  the  inquisition  is 
primd  facie  evidence  that  she  was  lunatic  from  the  1st  of 

*  486    May,  1846.     The  entail  if  barred  was  barred  *  by  her  acts 

on  the  9th  of  March,  1847.  Previously  to  that  day  she 
executed  powers  of  attorney  authorizing  her  attorney,  first,  to 
procure  her  admission  as  tenant  in  tail  in  the  several  manors  of 
the  copyholds  in  question ;  and  secondly,  to  surrender  them  after 
admission,  and  take  a  readmission  in  fee.  This  was  done  on  the 
9th  of  March,  1847.  Though  she  must  primd  facie  be  taken  to 
have  been  then  of  unsound  mind,  yet  it  was  argued  that  the  entail 
was  effectually  barred.  The  grounds  relied  on  were  that  such  acts 
of  record  as  levying  a  fine  or  suffering  a  recovery  are  not  void 
even  if  done  by  a  lunatic ;  and  equivalent  proceedings  as  to  copy- 
holds in  the  Lords'  Court  would,  it  was  said,  stand  in  the  same 
position.  But  there  are  two  answers  to  that  argument.  In  the 
first  place,  the  whole  argument  in  similar  cases  has  proceeded  on 
the  fiction  that  fines  and  recoveries  were  judicial  proceedings,  and 
so  that  the  competency  of  the  parties  must  be  taken  to  have  been 
established  to  the  satisfaction  of  the  Court.  This  fiction  now  no 
longer  exists.  Entails  are  barred  by  mere  deeds,  and  no  more 
weight  can  be  given  to  a  disentailing  deed  than  to  any  other 
deed.  Even  before  this  change  of  the  law  the  fiction  would  not 
have  prevailed  if  the  tenant  to  the  proecipe  had  been  created  by 
the  deed  of  the  lunatic,  or  if  he  had  been  vouched  not  in  person 
but  by  attorney.  For  the  heir  might  aver  that  the  lunatic,  when 
he  executed  the  deed  or  power  of  attorney,  on  which  all  would 
depend,  was  of  unsound  mind,  and  if  that  were  so  then  the 
substratum  on  which  the  proceedings  or  record  must  rest  would 
be  removed.  Here  all  depends  on  the  validity  of  the  power  of 
attorney. 

The  second  ground  on  which  the  argument  rested  was,  that  the 

recovery  was  for  the  benefit  of  the  lunatic,  and  so  not  void.    This 

cannot  be  sustained ;  for,  in  the  first  place,  the  act  in  this 

*  487    case  was  not  necessarily  *  for  her  l)enefit ;  and  secondly, 

assuming  it  to  have  been  for  her  benefit,  I  can  find  no  such 
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doctrine  established  by  the  authorities.  The  case  of  MoUon  y. 
Camroux^  (a)  which  has  been  so  much  relied  on,  went  on  no  such 
ground.  The  principle  of  that  case  was  very  sound ;  namely, 
that  an  executed  contract,  where  parties  have  been  dealing  fairly 
and  in  ignorance  of  the  lunacy,  shall  not  afterwards  be  set  aside. 
That  was  a  decision  of  necessity,  and  a  contrary  doctrine  would 
render  all  ordinary  dealings  between  man  and  man  unsafe.  How 
is  a  shopkeeper  who  sells  his  goods  to  know  whether  a  customer 
is  or  not  of  sound  mind  ?  Perhaps  the  same  principle  may  apply 
to  sales  of  land  or  mortgages.  Lord  Truro  seems  to  have  thought 
it  would ;  so  at  least  I  collect  from  what  he  says  in  Price  y.  Ber- 
rington.  (i)  But  it  is  obvious  that  no  such  question  can  arise 
when  there  is  no  contract  for  value,  when  in  fact  there  has  been 
merely  a  dealing  by  the  lunatic  with  his  own  property  without  any 
consideration  passing  from  others.  Still  less  is  the  principle  on 
which  Sir  William  Grant  acted  in  Niell  v.  Morley^  ((?)  applicable. 
There  the  plaintifif  had  made  large  purchases  for  the  purposes  of 
his  trade  at  a  public  auction,  and  the  evidence  failed  to  show  that 
the  seller  was  aware  of  any  want  of  capacity  on  the  part  of  the 
plaintiff,  who,  however,  was  afterwards  found  to  have  been  lunatic 
from  a  date  prior  to  the  auction.  Sir  William  Grant  refused,  on 
a  bill  filed  by  the  lunatic  and  his  committee,  to  give  any  equitable 
relief,  leaving  them  to  take  any  legal  remedy  which  might  be  open 
to  them.  On  a  somewhat  similar  principle  Lord  Hardwicee 
decided  the  case  of  Sergesan  v.  Sealy,  {d)  There  the  lunatic, 
before  any  commission  had  issued,  and  while  he  was  appar- 
ently sane,  purchased  *  a  small  real  estate,  which  was  duly  *  488 
conveyed  to  him  in  fee ;  afterwards  a  commission  issued, 
under  which  he  was  found  lunatic  from  a  day  prior  to  the  pur- 
chase. After  his  death  Lord  Hardwicke,  on  a  question  between 
his  real  and  personal  representatives,  would  not  treat  the  real 
estate  as  if  it  were  money,  but  allowed  the  legal  right  of  the  heir 
to  prevail. 

The  result  of  the  authorities  seems  to  be,  that  dealings  of  sale 
and  purchase  by  a  person  apparently  sane,  though  subsequently 
found  to  be  insane,  will  not  be  set  aside  against  those  who  have 
dealt  with  him  on  the  faith  of  his  being  a  person  of  competent 

(a)  2  Exch.  487,  and,  in  error,  4  £xch.  77. 

(&)  3  M.  &  G.  498.  {d)  2  Atk.  412. 

(c)  9Ve8.  478. 
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understanding.  But  this  does  not  touch  the  present  case,  where 
the  question  is,  whether  the  deed  of  a  lunatic,  altering  the  provi- 
sions of  a  settlement,  is  valid.  I  am  of  opinion  that  there  is  no 
principle  or  authority  which  warrants  the  affirmative  of  that  propo- 
sition, and  consequently  that  so  much  of  the  order  of  the  Vice- 
Ghancellor  as  varies  the  certificate  in  this  respect  must  be  omitted. 
It  was  contended  that,  whatever  the  truth  of  the  case  might  be, 
the  daughters  of  Catherine  Gumming  were  estopped  by  their  con- 
duct in  a  former  suit  from  disputing  the  sanity  of  their  mother. 
There  is  nothing  in  this  objection,  for  on  looking  to  the  decree  in 
that  suit,  it  appears  that  they  did  not  (indeed  as  married  women 
they  could  not)  consent  to  what  was  done ;  so  that,  even  suppos- 
ing the  argument  to  be  sound,  that  a  consent  in  that  suit  would 
operate  as  an  estoppel  in  this,  yet  the  consequence  contended  for 
does  not  follow,  for  there  was  no  consent.  I  must  state  in  my 
order  that  it  is  made  without  prejudice  to  any  application  which 
may  be  made  for  the  purpose  of  traversing  the  inquisition  by  which 
Catherine  Gumming  was  found  to  be  a  lunatic. 

April  18. 

*  489  *  On  this  day  his  Lordship  intimated  his  opinion  that  an 
issue  and  not  a  traverse  would  be  the  proper  mode  of  trying 
the  question,  and  that  the  form  of  the  issues  in  the  present  case  as 
to  each  of  the  powers  of  attorney  would  be,  whether  at  the  time 
when  they  were  executed  and  acted  on  respectively,  Catherine 
Cumming  was  of  sound  mind,  so  as  to  be  sufficient  for  the  govern- 
ment of  herself,  her  lands,  and  possessions,  (a) 

(a)  The  plaintiff*  having  declined  to  try  the  issues,  the  Lord  Chancellor,  by 
an  order  dated  the  12th  November,  1857,  made  on  the  motion  of  certain  other 
of  the  creditors  of  Catherine  Camming  who  had  proved  their  debts  in  the  suit, 
gave  liberty  to  any  two  of  them  to  be  substituted  in  the  place  of  the  plaintiff  for 
the  purpose  of  trying  the  above  issues,  they  at  the  same  time  giving  security  to 
C.  £.  Ince  for  payment  of  her  costs  of  the  issues  if  unsuccessful :  this  seciirity 
was  ultimately  fixed  by  the  Vice-chancellor  Stuart  in  the  sum  of  1000/.  The 
creditors  having  been  unable  to  give  the  required  security,  the  issues  were, 
by  virtue  of  an  order  of  the  Lord  Chancellor  dated  the  1st  February,  1858, 
ordered  to  be  taken  pro  confesso  against  the  parties  moving ;  and  ultimately, 
on  the  18th  February,  1858,  the  Lord  Chancellor  ordered  the  decree  of  the 
Vice-Chancellor  Stuart  to  be  altered  so  far  as  it  varied  the  chief  clerk^s  certifi- 
cate, thus  restoring  the  finding  of  the  chief  clerk  as  to  the  copyhold  lands  in 
question,  which  in  effect  gave  them  to  the  two  daughters  of  Catherine  Cumming 
as  co-heiresses  in  tail. 
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1857.    February  25,  28.    Before  the  Lord  Chancellor  Lord  Cranworth. 

A  testatrix  gave  "to  each  of  the  present  nieces  of  A.  B.  for  her  own  absolute 
benefit  the  sum  of  2000Z.,  and  in  case  any  of  them  shall  die  in  my  lifetime 
leaving  a  child  or  children  who  shall  survive  me,  then  and  in  every  or  any 
such  case  the  legacy  intended  for  her  so  dying  shall  go  to  her  child  or 
children  in  equal  shares,  if  more  than  one."  At  the  date  of  the  will  and 
death  of  the  testatrix  there  was  only  one  niece  of  A.  B.  alive,  but  there  were 
several  grandnieces  and  great-grandnieces :  Held,  that  the  bequest  was  con- 
fined in  its  terms  to  the  niece  of  the  first  degree,  and  that  the  children  of 
nieces  who  were  dead  at  the  date  of  the  will  were  not  entitled  to  take  by 
substitution.* 

Ann  Orred,  by  her  will  dated  the  12th  August,  1847,  after 
devising  certain  real  estate  to  John  Johnson,  as  to  whom  she 
declared  by  her  will  her  belief  that  he  was  the  nearest  male  rela- 
tive of  her  late  mother,  through  whom  she  had  acquired  consider- 
able property,  and  after  giving  certain  pecimiary  legacies,  made 
the  following  bequest :  "  I  bequeath  unto  each  of  the  present 
nieces  of  Peter  Eaton,  late  of  Alton,  in  the  county  of  Chester,  sur- 
geon, deceased,  for  her  own  absolute  benefit,  the  sum  of  20007. , 
and  in  case  any  of  them  shall  die  in  my  lifetime,  leaving  a  child 
or  children  who  shall  survive  me,  then  and  in  every  or  any  such 
case  the  legacy  intended  for  her  so  dying  shall  go  to  her  child  or 
children  in  equal  shares  if  more  than  one." 

The  testatrix  died  on  the  18th  September,  1852. 

Peter  Eaton,  who  was  first  cousin  once  removed  of  the  testatrix, 
was  born  in  1747,  and  died  in  1792.  He  had  one  brother  and  two 
sisters.  The  brother  died  in  1801,  without  having  ever  had  any 
child.  One  of  the  sisters  of  Peter  Eaton  had  five  children,  two 
sons  and  three  daughters ;  of  these  daughters,  Sarah  Eccles  was 
still  living,  the  other  two  had  died  in  1829  and  1837  respectively. 
The  other  sister  of  Peter  Eaton  had  issue,  four  sons  and  four 

>  See  1  Jarman  Wills  (dd  Eng.  ed.),  189,  718,  729;  2  Story  £q.  Jur. 
§  1065  c;  Stoddart  v.  Nelson,  6  De  G.,  M.  &  G.  68,  and  cases  in  n.  (1); 
Shull  r.  Johnson,  2  Jones  £q.  N.  C.  202;  2  Jarman  Wills  (4tb  Am.  ed.),  52 
et  aeq,  and  notes ;  In  re  Blower^s  Trusts,  L.  R.  11  £q.  97 ;  In  re  Hotchkiss's 
^Trusts,  L.  R.  8  £q.  643. 
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daughters ;  the  daughters  had  died  in  1795, 1797, 1841,  and  1847 
respectively.     At  the  date  of  the  will  of  the  testatrix,  only 

*  491    one  niece  of  the  first  degree  *  of  Peter  Eaton  was  living ; 

namely,  Sarah  Eccles,  then  a  widow,  upwards  of  seventy- 
five  years  old.  Sarah  Eccles  had  had  two  children,  who  were  both 
dead  at  the  date  of  the  will.  One  of  these  two  children  had  left 
four  children.  At  the  date  of  the  will  there  were  living  in  all 
thirty-nine  nieces,  grandnieces,  and  great-grandnieces  of  Peter 
Eaton,  only  one,  Sarah  Eccles,  of  the  first  degree,  sixteen  of  the 
second  degree,  and  twenty-two  of  tlie  third  degree.  The  question 
raised  in  the  suit  was,  as  to  the  meaning  to  be  ascribed  to  the 
term  "  nieces,"  the  plaintiffs  contending  that  the  word  did  not 
necessarily  indicate  nieces  of  the  first  degree  only,  and  that  under 
the  bequests  to  "  each  of  the  present  nieces  of  Peter  Eaton,"  his 
grandnieces  and  great-grandnieces  were  entitled  to  take.  In  order 
to  obtain  the  decision  of  this  Court  in  a  short  and  expeditious 
manner,  the  defendants,  who  were  the  executors  and  residuary 
legatees  of  the  will,  had  demurred  to  the  bill. 

The  Vice-Chancellor  Wood  having  allowed  the  demurrer,  the 
effect  of  which  was  to  exclude  great-nieces,  the  plaintiff  now  ap- 
pealed to  the  Lord  Chancellor. 

Mr.  Aston  and  Mr.  Turner ,  in  support  of  the  appeal,  submitted, 
that,  according  to  the  recognized  canon  of  construction,  as  laid 
down  by  Sir  J.  Wigram  in  the  third  proposition  in  his  Treatise 
on  the  Application  of  Extrinsic  Evidence  to  Interpretation  of 
Wills,  the  word  nieces  ought  to  be  construed  in  its  secondary  and 
popular  sense,  inasmuch  as  if  the  primary  signification  of  the  word 
was  adopted,  it  would  be  insensible  with  reference  to  the  extrinsic 
circumstances  of  the  case;  namely,  the  state  of  the  family  at 
the  date  of  the  will,  which  the  testatrix  must  be  presumed  to 
have  known.  They  urged,  that  this  Court  was  not  at  liberty  to 
reject  any  words  in  a  will  on  the  suspicion  that  the  testator 

*  492    *  did  not  know  what  he  meant.    Milnes  v.  Slater,  (a)    They 

relied  upon  the  authority  of  the  case  of  Gill  v.  Shelley ,  (V) 
where  the  testatrix  gave  the  residue  of  her  real  and  personal  es- 
tate to  her  husband  for  life,  and  directed  that,  after  his  death,  the 
residue  should  be  divided  among  certain  classes  of  persons  menr 

(a)  S  Yes.  295 ;  see  p.  306.  (6)  2  Russ.  &  M.  dd6. 
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tioned  in  her  will,  and  added,  "amongst  whom  I  include  the 
children  of  the  late  Mary  Gladman,"  who  had  left  only  one  legiti- 
mate and  one  illegitimate  child,  and  Sir  John  Leach  held,  that 
the  illegitimate  child  was,  under  the  circumstances,  entitled  to 
share  with  the  representative  of  the  deceased  legitimate  child. 
They  urged  that  the  cases  of  Wilkinson  v.  Adam^  (a)  Swaine  v. 
Kennerley^  (J)  and  Hart  v.  Durand,  (e?)  which  might  be  relied  on 
on  the  other  side,  were  clearly  distinguishable,  or  if  not,  had  been 
overruled  by  Oill  v.  Shelley,  (d)  They  referred  to  Stoddart  v. 
Nelson^  (e)  where  the  word  cousins  was  held  to  mean  first  cousins 
only,  but  submitted,  that  the  construction  there  was  not  at  vari- 
ance with  their  contention,  inasmuch  as  in  Stoddart  v.  Nehon^ 
there  being  more  than  one  first  cousin,  there  was  no  necessity  for 
having  recourse  to  a  more  extended  signification.  They  also  cited 
Congreve  v.  Palmer^  (^)  and  Chiles  v.  Chiles^  (A)  and  submitted, 
that,  in  those  cases,  the  children  of  children  were  excluded  because 
they  could  not  take  by  substitution,  but  that  the  appellants'  con- 
tention was,  that  the  great-nieces  took  in  the  first  instance,  and 
not  by  substitution.  They  also  referred  to,  and  commented  on, 
the  following  cases:  Harris  v.  Stewart^  cited  in  Wilkinson  v. 
Adam^  (a)  Coote  v.  Boydj  (t)  Ooodinge  v.  Qoodinge^  (Je) 
Hadcliffe  *  v.  Buckley^  (Z)  Mayhank  v.  Brooks^  (jm)  Samp-  *  498 
shire  V.  Peirce^  (n)  Wyth  v.  Blackmanj  (o)  Gale  v.  JScn- 
net,  (p)  Lord  Woodhouslee  v.  Dalrymple^  (j)  Thomas  v.  Thomas^  (r) 
JSteede  v.  Berrier^  («)  Norton  v.  Barkery  (f)  The  Earl  of  Orford  v. 
Churchilly  (%l)  Shelley  v.  Bryer^  (t;)  Owen  v.  Bryant,  (w)  Slade  v. 
Fooks,  (x)  Leigh  v.  Byron,  (y)  Charge  v.  Qoodyer,  (z)  Crossly 
V.  Clare,  (jm)  Darrely.  Molesworth,  (6J)  Ive  v.  King,  (cc)  Smith  v. 

(d)  1  V.  &  B.  422 ;  see  p.  434.  {q)  2  Mer.  419. 
(6)  lUd.  469.                                         (r)  6  Term,  671. 

(c)  8  Anst.  864.  (*)  Freem.  K.  B.  292,  477. 

{d)  2  Ru88.  &  M.  886.  \i)   Freem.  Chanc.  190. 

(e)  6  De  G.,  M.  &  G.  68.  (u)  8  V.  &  B.  69. 
{g)  16  Beav.  486.  (©)  Jac.  207. 

{h)  8  Sim.  360.  (lo)  2  De  G.,  M.  &  G.  697. 

(0   2  Bro.  C.  C.  621.  (ar)  9  Sim.  886. 

(ft)  1  Yes.  281.  (y)  1  Sm.  &  Gif.  486. 

(Z)   10  Ves.  195.  (£?)  8  Russ.  140. 

(m)  1  Bro.  C.  C.  84.  {aa)  Amb.  897. 

(n)  2  Ves.  216.  (66)  2  Vem.  878. 


(o)  1  Ves.  196.  {cc)   16  Beav.  46. 

(p)  Amb.  681. 
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Smithy  (a)  Jarvis  v.  Pondj  (J)  Waring  v.  Lee,  (c)  Falkner  v.  But- 
leVy  (d)  James  v.  Smithy  (e)  Lane  v.  Oreen^  (^g)  Sanderson  v.  Bay- 
ley^  (K)  FraBer  v.  Pigott^  (i)  Meredith  v.  Farr^  (A)  RingroBe  v, 
Bramham^  (Z)  ieaie  v.  RohinBon^  (m)  Starrs  v.  Benbow,  (n) 

Mr.  Bolt  and  i!fr.  Little^  for  the  respondents.  —  One  of  the 
most  firmly  established  rules  in  the  interpretation  of  wills  is,  that 
if  you  can  give  to  words  in  a  will  their  strict  primary  and  legal 
meaning,  you  are  not  at  liberty  to  apply  a  secondary  sense  ;  .and  it 
is  only  when  it  has  become  impossible  to  apply  the  primary,  that 
recourse  may  be  had  to  the  secondary,  meaning  of  a  word.     In  the 

case  of  Oill  v.  Shelley^  (p)  which  was  mainly  relied  upon 
*  494    by  the  appellants,  the  testatrix  was  proved  *  to  have  been 

aware  of  the  existence  of  the  illegitimate  child,  and  to  have 
known  the  state  of  the  family. 

[The  Lord  Chancellor.  —  The  word  children,  as  construed  at 
law,  excludes  illegitimate  children  by  an  artificial  rule ;  they  are 
nevertheless  equally  children,  and  when  you  can  show  that  a  tes- 
tator must  have  so  considered  them,  they  will  of  course  be  let  in.] 

We  submit,  that  no  authority  can  be  produced  where  a  testator 
has  used  expressions  indicative  of  a  class  that  the  same  word  has 
been  held  to  include  persons  of  different  degrees  in  the  same  class. 
They  relied  upon  the  cases  of  Crooke  v.  Brookeing^  (p)  Lord  Or- 
ford  V.  Churchill^  (j)  Radcliffe  v.  Buckley,  (r)  Slade  v.  Fooks,  («) 
Lane  v.  Green,  (^)  Shelley  v.  Bryer,  (f)  Christopherson  v.  JVay- 
tor,  (w)  &ray  v.  Oarman,  (v)  Beaumont  v.  Fell,  (w)  Falkner  v. 
Butler,  (d)  Moor  v.  Raisbeck.  (z) 

Mr.  Aston,  in  reply. 

(a)  8  Sim.  363.  (n)  3  De  G.,  M.  &  G.  390. 

(6)  9  Sim.  549.  (o)  2  Russ.  &  M.  336. 

(c)  8  Beav.  247.  (p)  2  Vera.  106. 

(d)  Amb.  614.  (g)  8  V.  &  B.  59. 
(c)   14  Sim.  214.  (r)   10  Ves.  196. 
(g)  4  De  G.  &  Sm.  239.  («)   9  Sim.  386. 
(h)  4  Myl.  &  Cr.  56.  (0  Jac.  207. 

(i)   Younge,  364.  («)  1  Mer.  320. 

(k)  2  Y.  &  C.  C.  C.  626.  (r)  2  Hare,  268. 

(0  2  Cox,  384.  (w)  2  P.  Wms.  140. 

(m)  2  Mer.  363.  (x)  12  Sim.  120. 
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The  Lord  Chancellor.  —  I  never  entertained  a  doubt  as  to  the 
propriety  of  dismissing  this  appeal.  One  reason  for  hearing  the 
case  at  length  was,  that  the  plaintiffs  were  suing  on  behalf  of 
absent  parties,  and  the  amount  in  question  was  very  large.  Ac- 
cording to  the  ordinary  rule  of  construction  the  word  nieces  as 
used  in  this  will  must  be  taken  in  its  natural  sense,  which  beyond 
all  doubt  means  the  children  of  a  brother  or  sister.  The  word  is 
derived  from  the  Latin  nepos^  signifying  a  grandchild,  but 
it  is  clear  that  *  such  an  interpretation  could  not  now  be  *  495 
given  to  the  word  nephew  or  niece.  It  may  happen, 
although  a  will  is  unambiguous  on  the  face  of  it,  yet  that  extrinsic 
circumstances  may  show  that  you  are  to  give  the  words  a  meaning 
different  from  what  they  apparently  signify ;  as,  for  instance, 
where  a  testator  gives  all  his  property  to  the  children  of  a  particu- 
lar individual,  and  there  are  no  children  but  grandchildren,  in 
such  a  case  the  term  children  will  be  construed  to  include  de- 
scendants.^ So,  too,  a  testator  may  have  used  words  in  an  arti- 
ficial or  secondary  sense,  but  I  do  not  know  any  case  in  which  it 
has  been  held  that  the  same  word  can  be  construed  to  include 
persons  of  different  degrees  together  in  the  same  class.  Nor  do  I 
think  the  case  is  at  all  altered  when  the  testator,  as  in  the  present 
instance,  has  used  words  in  the  plural,  and  there  happens  to  be 
only  one  person  to  whom  the  term  is  properly  applicable.  Here 
the  word  nieces  might  doubtless  be  construed  as  grandnieces,  but 
when  there  is  no  evidence  that  the  testatrix  has  used  the  word  in 
any  other  sense  than  that  of  niece  proper,  it  would  be  contrary  to 
all  precedent  to  give  the  term  a  more  extended  signification.  [His 
liOrdship  here  read  the  words  of  the  will,  and  after  observing  that 
P.  Eaton  had  been  the  first  cousin  of  the  testatrix  and  had  died 
upwards  of  a  century  ago,  leaving  seven  nieces,  proceeded :]  The 
testatrix  must  have  known  that  there  had  been  more  than  one 
niece,  though  she  may  have  believed  that  there  were  some  de- 
ceased. The  doubt  has  arisen  from  the  fact  of  there  being  only 
one  such  niece  at  the  date  of  the  will.  It  was  not  contended  that 
she  meant  to  exclude  that  one,  but  that  she  must  be  understood  to 
liave  meant  to  include  grandnieces  also.  I  think  that  it  cannot  be 
so  understood,  and  the  case  of  Orooke  v.  Brookeing^  (a)  is  a  clear 

(a)  2  Vera.  106. 

>  See  2  Jarman  Wills  (3d  Eng.  ed.),  136  et  aeq.,  (4th  Am.  ed.)  52  n.  (1) ; 
Swing  o.  Handley,  4  Litt.  849 ;  Drayton  v.  Drayton,  1  Desaus.  327. 
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authority  on  this  point.     In  that  case,  there  was  a  gift  of 
*  496    *  a  sum  of  money  in  trust  for  the  children  of  A.,  and  A.  had 

only  one  child  and  several  grandchildren,  it  was  held  that 
the  child  only  should  take  and  not  the  grandchildren.  It  appears 
to  me  that  in  all  probability  the  testatrix  in  the  present  case  did 
not  know  the  exact  state  of  the  family  of  P.  Eaton.  It  was 
argued,  however,  that  she  must  be  presumed  to  have  known  it. 
Such  a  presumption  appears  to  me  quite  untenable,  and  were  I  to 
hold  that  on  such  an  hypothesis  the  children  of  nieces  were  to  be 
let  in,  it  would  be  impossible  to  stop  at  the  first  degree,  — just  as 
in  Stoddart  v.  Nelson^  (a)  where  the  question  was  with  respect  to 
cousins,  and  I  was  of  opinion  that  the  limit  must  be  drawn  so  as 
to  include  first  cousins  only.  The  only  doubt  I  ever  entertained 
arose  from  the  clause  ^^  any  of  them  should  die  in  my  lifetime," 
&c. ;  that  undoubtedly  imported  a  plurality,  though  not  more  so 
than  the  expression  ^'  each  of  the  present  nieces ;  "  but  that  does 
not  vary  the  principle  of  construction. 

It  appears  to  me  so  perfectly  clear  a  case,  that  I  do  not  think  it 
necessary  to  refer  to  the  authorities  which  have  been  cited.  No 
doubt  there  may  be  a  state  of  circumstances  where  a  secondary 
meaning  may  be  given  to  words,  but,  as  I  have  already  observed, 
there  exists  no  such  necessity  in  the  present  instance.  I  most 
therefore  dismiss  this  appeal,  but  I  will  give  the  appellants  leave 
to  amend  the  bill  within  a  month,  if  they  are  in  a  condition  to 
adduce  any  evidence  as  to  the  testatrix's  knowledge  of  the  state  of 
the  family  of  P.  Eaton. 


*  497    *  The  MAYOR,  ALDERMEN,  and  BURGESSES  of  the 
Borough  of  BERWICK-UPON-TWEED  v.  MURRAY. 

1856.    November  21,  22,  24,  25.    December  24.     1857.    January  12.     March 
7.    Before  the  Lord  Chancellor  Lord  Cranwprth. 

A.,  one  of  three  sureties  who  had  become  bound  to  the  extent  of  20002.  to  a 
corporation  for  the  due  accounting  of  the  office  of  its  treasurer  by  B.,  receiTed 
formal  notice  from  the  corporation  that  B.  was  a  defaulter,  and  on  the  next 


(a)  6  De  G.,  M.  &  G.  68. 
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day  took  from  B.  a  deposit  note  of  a  bank  for  2S002.,  which  had  been  placed 
in  the  bank  by  B.  one  month  previously  in  the  name  of  his  daughter.  On  a 
bill  filed  by  the  corporation  against  B.,  who  had  absconded,  and  the  three 
sureties  to  make  good  the  amount  found  due  by  B.  ultra  the  23002. :  Held, 
establishing  the  liability  of  the  trustees,  that  the  circumstances  under  which 
A.  received  the  23001.  were  such  as  ought  to  have  induced  him  to  make 
inquiry,  and  that,  having  neglected  to  do  so,  he  was  bound  to  restore  that 
amount  with  interest  after  the  rate  of  52.  per  cent.^ 
One  of  the  sureties  having  died  after  the  claims  of  the  plaintiffs  against  them 
had  been  established,  and  after  a  sum  of  money  had  been  paid  by  them  into 
Court:  Hddf  that,  for  the  purposes  of  the  suit,  a  representative  of  the 
deceased  surety  was  a  necessary  party ;  though  the  Court  refused  to  declare 
in  the  suit  as  constituted,  the  liabilities  of  the  sureties  inter  se. 

This  case  now  came  on  before  the  Lord  Chancellor  upon  the  equity 
reserved,  pending  an  appeal  on  a  writ  of  error  to  the  House  of 
Lords  in  the  case  of  Oswald  v.  2%e  Mayor j  Aldermen^  and  Bur- 
ff eases  of  the  Borough  of  Berwick-^porirTweed^  reported  in  the  fifth 
volume  of  House  of  Lords  Cases,  p.  856. 

The  following  statement,  which  comprised  all  the  material  facts 
of  the  cas«,  is  extracted  from  the  judgment  of  the  Lord  Chancellor, 
and  is  inserted  here  for  the  convenience  of  the  reader.  The  origi- 
nal bill  in  this  case  was  filed  on  the* 31st  October,  1848,  by  the 
Mayor,  Aldermen,  and  Burgesses  of  Berwick-upon-Tweed  against 
David  Murray,  who  had  been  treasurer  of  the  corporation,  and 
against  William  Murray,  John  Campbell  Renton,  and  James  Jef. 
freys  Oswald,  his  sureties.  It  stated  the  appointment  of  David 
Murray  to  the  ofiice  of  treasurer  in  the  month  of  December,  1841, 
and  his  removal  on  the  24th  June,  1848,  and  it  further  stated 
that  the  defendants  William  Murray,  John  *  Campbell  Ren-  *  498 
ton,  and  James  Jefireys  Oswald,  together  with  John  John- 
ston, since  deceased,  had  become  bound  as  sureties  to  the  extent 
of  2000Z.,  conditioned  for  the  due  accounting  by  David  Murray  for 
all  money  to  be  received  by  him  as  such  treasurer.  The  bill  then 
stated  that  large  sums  had  been  received  by  David  Murray  as 
treasurer,  that  his  accounts  had  been  duly  audited,  puvuant  to  the 
Hunicipal  Act,  up  to  the  1st  March,  1848,  when  a  large  balance 
remained  in  his  hands,  and  it  therefore  prayed  an  account  of  his 
receipts  and  payments  after  that  day ;  and  that,  in  taking  such 
account,  he  might  be  charged  with  the  said  balance  so  then  re- 

.  1  See  Lewin  Trusts  (5th  Eng.  ed.),  277,  278. 
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mainlng  in  his  hands,  and  might  be  decreed  to  pay  to  C.  R.  Bur- 
nett, who  had  been  appointed  treasurer  in  his  place,  the  balance 
which  should  be  found  due  from  him  on  taking  the  accounts,  and 
might  be  ordered  to  pay  the  costs  of  the  suit ;  and  it  further  prayed 
against  the  defendants  William  Murray,  John  Campbell  Renton, 
and  James  Jeffreys  Oswald,  the  surviving  sureties,  that  tliey  might 
be  declared,  without  prejudice  to  the  right  of  the  plaintiffs  against 
David  Murray,  to  be  liable  to  the  extent  of  2000?.  to  make  good 
the  sum  due  from  David  Murray,  together  with  the  costs  of  the 
suit. 

The  defendants  all  answered,  issue  was  joined,  witnesses  were 
examined,  and  the  cause  came  on  to  be  heard  before  the  late  Vice- 
Chancellor  of  England  on  the  1st  March,  18S0,  and  by  the  decree 
then  made  accounts  were  directed  according  to  the  prayer,  and  the 
defendants  were  ordered  to  pay  the  plaintiffs  their  costs  up  to  the 
hearing.     Further  directions  were  reserved. 

The  defendants,  the  sureties,  being  dissatisfied  with  this  decree, 
presented  a  petition  of  rehearing,  and  the  cause  was  accordingly 
reheard  before  the  Lords  Justices  on  the  20th  Ajft-il,  1852, 
*  499  The  application  for  rehearing  *  by  the  sureties  rested  on  the 
ground  that,  according  to  the  true  construction  of  their 
bond,  they  had  ceased  to  be  liable  for  the  acts  and  defaults  of  Da- 
vid Murray  since  the  year  1842,  up  to  which  time  he  had  duly  ac- 
counted for  every  thing  he  had  received.  On  the  20th  March,  1852, 
before  the  cause  was  thus  reheard,  the  Master,  to  whom  the  ac- 
counts had  been  referred,  made  his  report,  whereby  he  found  that 
a  sum  of  3368Z.  3^.  4d.  was  djie  from  David  Murray  as  treasurer. 

On  the  rehearing  before  the  Lords  Justices,  it  appeared  to  their 
Lordships  that  the  question  whether  the  sureties  continued  liable 
on  the  bond  was  a  purely  legal  question,  and  they  reversed  so 
much  of  the  original  decree  as  ordered  the  defendants  to  pay  the 
costs  up  to  the  hearing,  and  reserved  the  consideration  of  costs 
till  after  the  trial  of  the  action  or  actions  thereinafter  mentioned  ; 
and  they  ga^e  liberty  to  the  plaintiffs  to  bring  an  action  or  actions 
on  the  bond,  the  sureties  agreeing  to  admit  the  finding  of  the 
Master  as  evidence  of  the  amount  due  from  David  Murray,  but 
the  judgment  or  judgments  in  the  action  or  actions  were  to  be 
dealt  with  as  the  Court  should  direct.  The  costs  of  the  appeal 
were  reserved. 

The  plaintiffs,  pursuant  to  the  liberty  thus  given  to  them, 
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brought  three  several  actions  in  the  Court  of  Queen's  Bench  on 
the  bond,  i.e.,  one  against  the  executors  of  William  Murray,  who 
had  died  after  the  decree  of  the  Lords  Justices,  another  against 
Benton,  and  a  third  against  Oswald.  In  all  these  actions  the 
plaintiffs  succeeded ;  first  in  the  Court  of  Queen's  Bench,  then  in 
the  Exchequer  Chamber,  and  ultimately  in  the  House  of  Lords, 
whither  the  cause  was  brought  by  writ  of  error. 

The  important  question  raised  in  the  argument  before 
*the  Lord  Chancellor  related,  not  to  the  original,  but  to  *  500 
the  supplemental  bill.  The  parties  to  this  supplemental 
bill  were  the  same  as  to  the  original  bill.  It  was  filed  on  the 
7th  August,  1849.  It  stated  the  proceedings  in  the  original  suit, 
and  particularly  that  the  defendant  David  Murray,  by  his  answer, 
admitted  that  he  had  in  his  hands,  as  treasurer,  a  sum  of  3323Z. ; 
and  that,  by  an  order  in  the  original  cause,  made  on  the  8th 
February,  1849,  by  the  late  Vice-Chancellor  of  England,  it  was 
ordered  that  he  should,  within  a  week,  bring  that  sum  into  Court, 
but  that  he  absconded,  and  fled  beyond  the  seas  out  of  the  juris- 
diction of  the  Court,  and  failed  to  comply  with  the  order,  though 
all  process  of  contempt  was  duly  issued  against  him. 

The  supplemental  bill  then  proceeded  to  state,  that,  shortly 
before  the  30th  September,  1848,  David  Murray  placed  a  sum  of 
2300^,  part  of  the  money  of  the  plaintifis  then  in  his  hands  as 
treasurer,  in  the  branch  bank  at  Dunse,  in  Scotland  of  the  British 
Linen  Company,  in  the  name  of  his  daughter  Jane  Johnston 
Murray,  on  a  deposit  receipt,  which  carried  interest ;  and  that,  in 
consequence  of  a  notice  served  on  the  sureties,  informing  them 
that  the  plaintiffs  would  hold  them  responsible  on  their  bond  for 
the  defaults  of  David  Murray,  William  Murray  demanded  from 
David  some  security  by  way  of  indemnity.  Tliat,  in  compliance 
with  this  demand,  David  Murray  did,  on  the  30th  September, 
1848,  hand  over  to  William  Murray  the  deposit  note,  and  after- 
wards caused  the  same  to  be  indorsed  by  his  daughter  in  favour  of 
William  Murray.  That,  accordingly,  early  in  March,  1849,  after 
David  Murray  had  so  absconded,  William  Murray  drew  out  the 
2300/.,  and  on  the  6th  March  deposited  the  same  in  his  own  name, 
at  interest,  in  the  branch  bank,  at  Eyemouth,  of  the  Com- 
mercial Bank  of  *  Scotland,  where  the  same  then  still  *  501 
remained,  except  a  sum  of  65/.  2s. j  which  he  had  subse- 
quently drawn  out ;  and  that,  when  William  Murray  received  this 
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deposit  receipt,  he  knew  that  the  2800Z.  therein  mentioned  formed 
part  of  the  money  of  the  plaintiffs  in  the  hands  of  the  said 
David  Murray  as  their  treasurer.  The  supplemental  bill,  there- 
fore, prayed  that  the  defendant  William  Murray  might  be  decreed 
to  pay  over  to  Burnett,  the  new  treasurer,  the  whole  of  the  2300/,, 
with  interest  from  the  30th  September,  1848,  at  5  per  cent;  and 
that  it  might  be  declared  that  the  aforesaid  sum  of  2300Z.  was  not 
applicable  to  the  discharge  of  the  obligations  of  suretyship  created 
by  the  bond,  but  that  the  defendants,  the  sureties,  were  liable  to 
the  extent  of  2000Z.,  beyond  the  2300Z.  and  interest,  to  make  good 
what  should  be  found  due  from  David  Murray ;  and  that  the  de- 
fendants, the  sureties,  might  be  ordered  to  pay  the  costs  of  the 
supplemental  suit. 

The  defendants,  the  sureties,  all  put  in  answers  to  the  supple- 
mental bill ;  but  David  Murray,  the  principal  defendant  to  the 
original  bill,  never  came  within  the  jurisdiction,  and  so  the  cause 
necessarily  proceeded  in  his  absence.  The  defendant  William 
Murray,  by  his  answer,  admitted  the  receipt  of  the  23002.,  as 
stated  in  the  supplemental  bill,  but  he  claimed  to  retain  it  by  way 
of  indemnity  against  the  demand  then  made  on  him  by  virtue  of 
his  bond  as  surety ;  and  he  averred,  that  when  the  deposit  receipt 
was  delivered  to  him  he  believed  the  2300/.  to  be  the  proper 
money  of  David  Murray,  and  had  no  notice  that  any  part  of  it 
belonged  to  the  plaintiffs ;  and  he  insisted  that,  in  fact,  no  part  of 
it  was  the  money  of  the  plaintiffs.  The  other  sureties,  Kenton 
and  Oswald,  stated  that  they  were  strangers  to  the  transac- 
tion, but  they  claimed  the  benefit  of  the  deposit,  so  far 
*  502  *  as  it  should  turn  out  to  be  a  valid  transaction.  Issue 
having  been  joined,  witnesses  were  examined  ;  but,  before 
any  thing  further  was  done,  William  Murray  died,  and  the  causes, 
both  or^nal  and  supplemental,  were  revived  against  his  execu- 
tors, the  defendants  Dobie  and  Gustans. 

The  original  cause,  thus  revived,  was  then  set  down  to  be  heard 
before  the  Lords  Justices  in  the  year  1854.  The  legal  question, 
as  to  the  liability  on  the  bond,  had  not  then  been  finally  disposed 
of  in  the  House  of  Lords,  and  the  sureties,  therefore,  objected  to 
the  cause  being  heard  till  that  matter  was  finally  settled,  and  the 
Lords  Justices,  feeling  that  this  objection  had  considerable  force 
in  it,  made  an  order  on  the  15th  June,  1854,  that  the  executors  of 
William  Murray  should  bring  the  2300/.  into  Court,  to  the  credit 
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of  the  supplemental  as  well  as  the  original  cause ;  and  that  they, 
together  with  the  other  sureties,  should  bring  into  Court  a  further 
sum  of  500Z.,  such  payments  into  Court  being  made  without  prejudice 
to  any  question  whatever.  These  sums  of  2800Z.  and  500/.  were 
duly  paid  into  Court  pursuant  to  the  order,  and  had  been  inyested 
in  the  purchase  of  three  per  cents,  and  accumulated  in  trust  in  the 
causes. 

The  legal  question  was  finally  decided  in  the  House  of  Lords 
against  the  sureties  in  the  last  session  of  Parliament,  (a)  and  the 
causes  were  heard  before  the  Lord  Chancellor  in  Michaelmas 
term,  1856. 

The  Attorney-General  (Sir  Richard  Bethell),  Mr.  Craig  and 
Mr,  Grensidey  for  the  corporation.  —  First,  it  is  scarcely 
denied  that  the  money  which  *  was  withdrawn  by  David  *  603 
Murray  from  the  bank  was  the  money  of  the  corporation ; 
and  secondly,  that  William  Murray  knew  this  to  be  the  fact ;  but 
thirdly,  if  the  notice  under  which  he  took  was  not  actual,  at  least 
it  was  constructive,  that  the  money  was  that  of  the  corporation, 
and  had  it  been  a  chose  in  action^  beyond  all  doubt  the  assignee 
would  have  taken  subject  to  all  the  equities  of  the  assignor  : 
Bridgman  v.  Green,  (J)  the  following  passage  from  Lord  Chief 
Justice  Wilmot's  judgment  in  which  case  was  cited  by  Lord  Eldon 
in  Huguenin  v.  Baseley :  (e?)  "  There  is  no  pretence  that  Green*s 
brother  or  his  wife  was  party  to  any  imposition,  or  had  any  due  or 
undue  influence  over  the  plaintiff;  but  does  it  follow  from  thence 
that  they  must  keep  the  money  ?  No :  whoever  receives  it  must 
take  it  tainted  and  infected  with  the  undue  influence  and  imposi- 
tion of  the  person  procuring  the  gift:  his  partitioning  and  can- 
toning it  out  amongst  his  relations  and  friends  will  not  purify  the 
gift  and  protect  it  against  the  equity  of  the  person  imposed  upon. 
Let  the  hand  receiving  it  be  ever  so  chaste,  yet,  if  it  comes 
through  a  polluted  channel,  the  obligation  of  restitution  will 
follow  it."  Here  D.  Murray  was  a  defaulter  and  known  to  be  such 
by  William  Murray  when  he  took  the  money,  and  under  these 
circumstances  the  money  so  obtained  continued  subject  to  the 
plaintiffs'  claim.    Lupton  v.  White ,  (d)  Pennell  v.  DeffeU,  (e)  Har- 

(a)  6  H.  L.  Gas.  866.  {d)  16  Ves.  432. 

(6)  2  Ves.  627.  («)  4  De  G.,  M.  &  G.  372. 

(c)   14  Vee.  273 ;  see  p.  289. 
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ford  V.  Lloyd,  (a)  The  case  of  Maure  v.  Harrison  (6)  is  a  clear 
authority,  to  show  that  as  bond  creditors  the  plaintiff  were  en- 
titled in  equity  to  have  the  benefit  of  all  collateral  securities  given 
by  the  principal  to  the  surety.  Here,  however,  the  legal  liability 
has  been  established  against  Renton,  and  if  he  were  here 

*  504   he  could  *  not,  neither  could  his  executor,  be  heard  to  say  a 

word  against  the  decree. 

Mr.  Bolt  and  Mr.  Lewin^  for  the  executors  of  William  Mur- 
ray. —  If  there  was  ever  any  liability  at  all  in  William  Murray,  ho 
can  be  only  jointly  liable  with  Renton ;  and  the  executors  of  Wil- 
liam Murray  are  therefore  clearly  entitled  to  contribution,  and  to 
have  Renton's  representative  made  a  party  to  the  record.  Cham- 
ley  V.  Lord  Dunsany,  (c)  Fuasell  v.  Elwin.  (d)  It  was  said,  that 
William  Murray  knew  the  money  was  corporation  money,  but  in 
his  answer  he  positively  denies  any  such  knowledge,  and  tlie  (mu% 
lies  on  the  plaintififs  to  prove  such  knowledge.  It  is  in  evidence 
that  D.  Murray  was  often  in  advance  to  the  corporation,  and  his 
engagement  contemplated  his  having  the  moneys  of  the  corpora- 
tion in  his  hands  to  make  interest  of  during  his  tenure  of  office. 
We  admit  that  at  one  time  he  owed  the  corporation  3000i.,  but  it 
does  not  follow  that  every  item  paid  into  the  bank  after  that  item 
was  corporation  money ;  but  the  rule  in  Clayton's  case,  cited  in 
Pennell  v.  Deffell^  (e)  is  applicable  with  reference  to  all  payments 
and  drafts,  and  the  corporation  can  only  take  what  they  can  prove 
to  be  corporation  money.  It  was  argued  that  the  plaintiffs  were 
entitled  to  the  benefit  of  all  securities  in  the  hands  of  the  suretv, 
but  it  is  equally  clear  that  the  surety  has  all  the  rights  of  the 
creditor,  both  at  law  and  in  equity.  In  the  words  of  Sir  W. 
Grant  in  Wright  v.  Morley :  (^)  "  I  conceive  that,  as  the  creditor 
is  entitled  to  the  benefit  of  all  the  securities  the  principal  debtor 
has  given  to  the  surety,  the  surety  has  full  as  good  an  equity 

*  505    *  to  the  benefit  of  all  the  securities  the  principal  gives  to 

the  creditor.'* 

They  also  referred  to  Hungerford  v.  Hungerford^  (A)  Nisbet  v. 

(a)  20  Beav.  310.  («)  4  De  G.,  M.  &  G.  372. 

(6)  Eq.  Ca.  Ab.  93.  (g)  11  Ves.  12;  see  p.  22. 

(c)  2  Sch.  &  Lef.  690;  see  p.  710.  (A)  Gilb.  £q.  69. 

(d)  7  Hare,  29. 
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Smithy  (a)  Lee  v.  Rook^  (6)  Penny  v.  Foy^  (c)  Pitman  on  P.  and 
S.,  pp.  125,  126. 

Mr.  Toller  appeared  for  the  defendant  Oswald,  one  of  the  sure- 
ties, and  commented  upon  the  length  of  the  pleadings,  referring  to 
the  122d  order  of  8th  May,  1845. 

Tlie  Attorney- General^  in  reply.  —  As  to  the  necessity  for  hav- 
ing Renton's  representative  before  the  Court,  it  can  only  be  on  one 
of  two  grounds,  either  for  the  purposes  of  the  plaintiffs  or  of  the 
defendants.  He  is  not  required  by  the  plaintiffs,  and  it  is  immate- 
rial as  regards  the  defendants,  who  cannot  have  contribution  in 
this  suit.  But  if  such  representative  were  a  necessary  party  to 
the  suit,  this  Court  may,  under  the  44th  section  of  the  Act  15  & 
16  Vict.  c.  86,  either  proceed  in  the  absence  of  such  representa- 
tive, or  appoint  some  person  to  represent  the  estate  for  all  the 
purposes  of  the  suit.  The  case  of  Fussell  v.  Elwin  (d)  is  clearly 
distinguishable,  inasmuch  as  there  the  obligees  were  originally  all 
sued,  and  one  having  become  bankrupt,  the  suit  became  defective, 
though  the  bankrupt  remained  still  on  the  record,  whereas  if  he 
had  died  he  would  have  been  struck  off  the  record. 

December  24. 

The  Lord  Chancellor,  after  stating  the  facts  as  above 
given,  and  referring  to  the  judgment  in  the  House  *of  *506 
Lords,  conclusively  establishing  the  plaintiffs'  claim  against 
the  sureties,  proceeded  as  follows:  The  liability  of  the  sureties 
being  thus  conclusively  ests^blished  to  the  extent  of  their  bond, 
the  order  to  be  now  made  must  be  in  conformity  with  that  deci- 
sion and  the  finding  of  the  Master.  David  Murray  must  be 
ordered  to  pay  the  3368L  Ss.  4(2.  found  due  from  him,  together 
with  all  the  costs  of  the  suit  in  equity,  and  the  plaintiffs  must  be 
at  liberty  to  sue  out  execution  on  their  judgments,  to  make  good 
whatever  they  may  not  recover  from  David  Murray,  together  with 
their  costs  at  law. 

This  disposes  of  the  original  suit. 

The   important   question  raised   in   the   argument  before   me 
related,  not  to  the  original,  but  to  the  supplemental  suit ;  and  the 

(a)  2  Bro.  C.  C.  681.  (c)  8  B.  &  C.  11. 

\h)  Moseley,  818.  \d)  7  Hare,  29. 
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question  now  to  be  decided  is,  whether  the  plaintifiFs  have  made 
out  that  the  2300Z.  did  in  fact  constitute  part  of  their  money,  and 
if  it  did,  then  whether  that  was  known  to  the  defendant  William 
Murray  when  he  obtained  from  David  Murray  the  accountable 
receipt. 

The  plaintiffs,  in  order  to  make  out  the  first  proposition,  namely, 
that  the  sum  in  question  was  their  money,  rely  on  the  following 
circumstances :  — 

David  Murray,  soon  after  his  appointment  as  treasurer  in  Decem- 
ber, 1841,  namely,  in  April,  1842,  opened  a  banking  account  with 
the  British  Linen  Company,  at  their  branch  bank  at  Coldstream. 
That  account  was  opened  by  him  under  the  designation  of  Mr. 
David  Murray  for  Berwick  corporation.    It  was  continued  for 
somewhat  more  than  two  years,  but  in  July,  1844,  David  Murray 
ceased  to  keep  his  banking  account  with  that  firm,  and 
*  507    opened  an  account  with  the  Berwick  branch  of  the  *  New- 
castle Union  Bank,  and  in  that  account  he  was  described 
David  Murray,  treasurer  of  the  corporation.     He  continued  this 
account  from  July,  1844,  till  the  end  of  October,  1847,  when  that 
bank  suspended  its  payments,  and  in  November,  1847,  he  opened 
an  account  with  the  Eyemouth  branch  of  the  Commercial  Bank  of 
Scotland.     In  this  account,  when  it  was  opened,  the  bank  described 
him  as  David  Murray,  treasurer  of  the  corporation  of  Berwick. 
But  this  designation  was  added  to  his  name  without  his  sanction, 
and  three  or  four  days  after  the  account  was  opened,  the  words 
"  treasurer  of  the  corporation  of  Berwick  "  were  by  his  direction 
struck  out.     The  first  item  in  this  account  was  a  sum  of  300{. 
paid  in  by  David  Murray  on  the  8th  November,  1847.     No  pay- 
ments were  made  to  the  credit  of  this  account  after  the  12th  June, 
1848,  David  Murray  having  ceased  to  be  treasurer  on  the  24th  of 
that  same  month  of  June.    From  the  time  when  the  account  was 
opened  up  to  its  close  twenty-two  payments  were  made  to  its 
credit,  amounting  in  all  to  66302.  ISs,  9d.    It  was  from  this 
account  that  the  2300Z.  was  taken.     It  was  drawn  out  by  David 
Murray  on  the  16th  August,  and  was  on  that  day  deposited  by  him 
in  the  branch  of  the  British  Linen  Company's  Bank  at  Dunse  in 
the  name  of  his  son  William  Smith  Murray,  then  a  lad  of  seven- 
teen or  eighteen  years  of  age,  on  a  deposit  receipt  taken  by  the 
father  in  his  son's  name,  carrying  interest. 

On  the  29th  day  of  that  same  month,  David  Murray  having  pro- 
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cured  the  indorsement  of  his  son  to  the  receipt,  sent  it  to  the  bank  by 
a  man  of  the  name  of  Dodds,  who  obtained  the  money  by  means  of 
the  indorsed  receipt,  and  immediately  afterwards,  according  to 
directions  previously  given  to  him  by  David  ^Murray,  redeposited  it 
in  the  name  of  Jane  Johnston  Murray,  a  daughter  of  David, 
and  who  was  of  the  age  of  twenty-three  years  *  or  there-  *  508 
abouts.  It  does  not  appear  that  the  bank  were  aware  of 
the  fact  that  William  Smith  Murray  was  a  minor;  but  it  seems 
pretty  certain,  that,  after  the  first  deposit,  DaVid  Murray  thought 
he  might  be  embarrassed  by  having  the  money  in  the  name  of  a 
minor,  and  therefore  took  an  early  opportunity  of  getting  it  placed 
in  the  name  of  his  daughter,  who  was  of  an  age  enabling  her 
legally  to  deal  with  it. 

On  these  facts  the  inference  appears  to  me  to  be  in^esistible, 
thatt  this  money  was  part  of  the  corporation  money,  which  had 
come  to  the  hands  of  David  Murray  as  their  treasurer.  It  was 
hardly  possible  that  he  could  discharge  his  duties  as  treasurer 
without  keeping  a  banking  account.  The  annual  revenues  of  the 
corporation  exceeded  80002.,  besides  which  large  capital  sums 
received  by  way  of  loan,  and  on  sales,  passed  through  his  hands 
from  time  to  time.  I  collect  from  the  report  of  the  committee  of 
finance,  made  to  the  council  of  the  borough  on  the  80th  November, 

1846,  and  afterwards  adopted  by  the  council,  that  it  was  part  of 
the  agreement  between  David  Murray  and  the  council  that  he 
should  always  have  a  considerable  balance  in  his  hand,  of  which 
he  should  be  at  liberty  to  make  interest  for  his  own  profit.  This 
almost  necessarily  supposes  the  keeping  of  a  banking  account; 
and  in  exact  conformity  with  this  probability,  we  find  that  David 
Murray  did,  in  April,  1842,  less  than  four  months  after  his 
appointment,  open  a  banking  account,  which  he  kept  first  with  a 
branch  bank  of  the  British  Linen  Company,  next  with  the  Berwick 
branch  of  the  Newcastle  Union  Bank,  and  lastly,  with  the  Eye- 
mouth branch  of  the  Commercial  Bank  of  Scotland.  In  the  two 
first  accounts  which  were  continued  from  April,  1842,  to  October, 

1847,  the  account  was  expressly  earmarked,  as  being  the  account 
kept  by  him  as  treasurer ;  and  though  this  was  not  the  case 

with  *  respect  to  the  third  account,  yet  it  must  be  taken   *  509 
that  this  account  was  but  a  continuation  of  those  which 
had  preceded  it.     There  is  a  difficulty  in  tracing  into  any  of  these 
accounts  the  exact  sums  received  by  the  treasurer  from  time  to 
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time,  for  his  course  seems  to  have  been  not  to  pay  into  the  bank 
by  any  means  all  sums  received  by  him,  but  only  those  for  which 
he  did  not  think  it  likely  there  would  be  any  immediate  demand 
on  him.  The  payments  into  the  bank,  and  the  drafts  upon  it, 
were  generally  made  in  round  sums,  not  being  apparently  the 
exact  sums  received  by  him  as  treasurer,  but  even  sums  which 
from  time  to  time  he  thought  he  might  conveniently  deposit,  or 
which,  on  the  other  hand,  he  thought  it  prudent  to  draw  out,  in 
order  that  he  might  have  cash  in  hand.  There  are,  however, 
in  the  last  account,  t.«.,  the  account  kept  at  the  Eyemouth  Branch 
Bank,  from  which  the  2300Z.  was  drawn  out,  three  sums  paid,  in 
which  were  certainly  sums  specifically  received  by  him  as 
treasurer,  namely,  3000/.  paid  in  on  the  13th  January,  1848,  90L 
7s.  6d.  paid  in  on  the  18th  February,  1848,  and  125?.  14«.  Sd. 
paid  in  on  the  15th  May,  1848.  These  three  sums  are  all  found 
in  the  accounts  of  David  Milrray  with  the  corporation,  which,  as  I 
have  already  stated,  were  audited  up  to'the  1st  March,  1848. 

The  first  3000i.  was  a  sum  borrowed  for  the  erection  of  a  new 
jail ;  the  second  90/.  7«.  6c?.  was  one  year's  bridge  money  re- 
ceived from  Adam  Burn,  and  the  last  125/.  14«.  8d.  was  a  balance 
of  rent  received  from  Patrick  Clay.  Finding,  therefore,  that 
several  of  the  sums  paid  in  to  this  account  were  certainly  money 
of  the  corporation,  and  that  this  account  was  opened  in  continu- 
ation of  an  account  which  was  an  account  avowedly  kept  by  him 
as  treasurer,  and  considering  that  it  was  his  duty  to  keep  the 
corporation  money  separate  from  any  funds  of  his  own,^  if 
*  510  he  possessed  any  such  funds,  and  *  looking  to  the  evidence 
as  to  the  circumstances  of  David  Murray,  which  were  not 
such  as  to  make  it  probable  he  would  keep  any  banking  account 
for  his  own  private  purposes,  I  think  the  only  reasonable  con- 
clusion is,  that  this,  like  the  two  preceding  accounts,  was  an  account 
which  David  Murray  kept  as  treasurer,  and  that  the  money  of 
which  it  consisted  was  the  money  of  the  corporation.  ^The 
correctness  of  this  conclusion  has  been  confirmed  by  what  haa 
subsequently  transpired,  for  we  find  that  he  certainly  had  no  funds 
of  his  own,  having  soon  after  he  was  discharged  from  his  post  of 
treasurer,  fled  from  the  country  indebted,  as  it  has  since  proved  to 
the  corporation,  to  an  amount  largely  exceeding  the  balance  to  his 
credit  at  the  bank  before  he  withdrew  the  2300/. 

>  See  Story,  Agency,  §  208 ;  3  Lead.  Cas.  in  £q.  (3d  Am.  ed.)  475. 
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The  first  proposition  of  the  plaintiffs  is,  therefore,  as  I  think, 
made  out.  This  2300/.  must  be  considered  as  money  of  the 
corporation,  in  the  hands  of  David  Murray,  as  their  treasurer. 

The  remaining  question  is,  Have  the  plaintiffs  made  out  that 
William  Murray,  when  he  obtained  the  deposit  note,  knew  that  the 
money  was  the  money  of  the  plaintiffs  ? 

William  Murray  denies  any  such  knowledge.  He  says,  "  That 
on  or  about  the  29th  of  September,  1848,  this  defendant  received 
a  letter  from  Thomas  Gilchrist,  the  town  clerk  of  Berwick-upon- 
Tweed  aforesaid,  in  the  words  and  figures  following,  that  is  to 
say:  Berwick,  September  29th,  1848.  Sir,  —  I  am  directed  by 
the  town  council  of  Berwick  to  apprise  you,  as  one  of  the  sureties 
of  Mr.  David  Murray,  that  he  is  now  indebted  to  the  corporation 
in  a  sum  considerably  exceeding  the  amount  for  which,  by 
your  bond,  you  rendered  yourself  *  responsible ;  and  that  *  611 
though  required  to  account  to  the  town  council,  and  duly 
ordered  to  pay  the  balance  so  due  by  him,  he  has  refused  to  do 
either.  The  town  council  think  it  right  you  should  be  made  aware 
of  this  officially  before  the  bond  is  put  in  suit.  I  am,  &c. " 
Then  he  says :  "  The  said  letter  was  the  first  or  only  notice  given 
to  this  defendant  of  the  dismissal  of  the  said  David  Murray,  or  of 
his  being  indebted  to  the  plaintiffs,  and  that  upon  receipt  of  the 
said  letter,  this  defendant  called  upon  the  said  David  Murray  and 
asked  for  an  explanation,  when  the  said  David  Murray  stated  that 
he  had  sufficient  means  to  meet  any  demand  against  him,  but 
that  his  refusal  to  quit  the  office  held  by  him  under  the  said  corpo- 
ration arose  from  his  having  been  advised  that  he  had  not  been 
legally  discharged  from  the  said  office,  and  that  this  defendant 
thereupon  insisted  on  the  said  David  Murray  giving  this  defendant 
some  security,  by  way  of  indemnity,  against  any  moneys  which 
this  defendant  might  have,  or  be  called  upon  to  pay,  as  the  surety 
of  the  said  David  Murray  ;  and  that,  accordingly  on  or  about  the 
30th  September,  1848,  being  more  than  a  month  before  the  filing 
of  the  original  bill,  the  said  David  Murray  agreed  to  give  this 
defendant  the  required  security ;  and  that  the  said  David  Murray, 
on  or  about  the  said  30th  September,  1848,  delivered  to  this 
defendant  a  deposit  receipt  on  the  branch  bank  of  the  British 
Linen  Company  at  Dunse,  in  the  county  of  Berwick,  in  Scotland, 
for  the  sum  of  2300Z.,  which  had  been  deposited  in  the  said  bank 
by  Jane  Johnstone  Murray,  and  the  said  deposit  receipt  was  afber- 
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wards  indorsed  by  the  said  Jane  Johnstone  Murray,  and  that  in 
the  month  of  March,  1849,  this  defendant  delivered  the  said  de- 
posit receipt  to  the  said  branch  bank  at  Dunse,  and  received  the 
money  due  upon  the  said  deposit  receipt,  and  placed  the  amount 

in  his  own  name  with  his  own  banker,  viz.,  the  agent  of  the 
*  512    Commercial  Bank  of  Scotland,  at  Eyemouth,  *  in  Scotland, 

on  the  15th  March  last,  and  that  the  sum  of  2235/.,  part 
thereof,  still  remains  there  to  the  credit  of  this  defendant,  651. 
having  been  withdrawn. "  He  submits,  that  he  is  entitled  to  hold 
the  sum  of  2235Z.  as  such  security.  He  adds,  that  at  the  time 
when  the  deposit  receipt  was  delivered,  he  believed  that  the  sum 
of  2800Z.  was  the  proper  moneys  of  David  Murray,  and  that  he 
(the  defendant)  had  no  notice,  that  any  part  of  the  moneys  was 
the  property  of  the  plaintiffs ;  and  the  defendant  insists,  that,  in 
fact,  no  part  of  the  moneys  was  the  property  of  the  plaintifis; 
that  David  Murray,  before  he  was  appointed  to  the  office  of  land 
steward  to  the  plaintiffs  in  the  year  1840,  held  the  office  of  teacher 
of  the  parish  school  of  Mordington,  in  Scotland,  and  collected  the 
rents  of  that  parish,  and  was  agent  to  some  gentlemen  in  the 
neighbourhood,*  and  was  also  the  occupier  of  a  farm,  and  was  con- 
sidered by  his  neighbours  a  person  in  good  circumstances,  and 
that  the  defendant  had  not,  at  any  time  afterwards,  reason  to 
believe  that  the  circumstances  of  David  Murray  had  changed  for 
the  worse ;  and,  in  particular,  that  he  the  defendant  had  never 
any  reason  to  believe  or  suspect  that  the  sum  of  2S00L  did  not 
properly  belong  to  him.  I  must  observe,  that  this  is  rather  a 
guarded  statement.  He  says  he  believed  that  the  2300/.  was  the 
proper  money  of  David  Murray,  and  had  no  notice  that  any  part 
of  it  was  the  property  of  tlie  plaintiffs.  In  a  sense  it  might  be 
very  true,  that  he  believed  the  23002.  to  be  the  praper  money  of 
David  Murray  ;  in  fact,  that  though  standing  in  the  name  of  his 
daughter,  it  was  not  her  money ,  but  his ;  i.e.j  his  as  between  himself 
and  his  daughter.  So,  again,  it  may  be  very  true,  that  he  had  no 
notice  that  any  part  of  the  money  was  the  property  of  the  plain- 
tifls.    But  were  not  the  circumstances  such  as  must  have  forced 

an  honest  man  to  make  inquiry?  He  had  just  received 
^  513    formal  notice  *  that  David  Murray,  for  whom  he  had  become 

surety*  had  refused  to  account,  or  to  pay  the  balance  due 
from  him.    Nothing  could  be  more  reasonable  than  that  he  should 
immediately  apply  to  David  Murray  for  indemnity.    But  when,  by 
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way  of  indemnity,  he  was  offered  a  deposit  note  made  a  month  pre- 
viously by  David  Murray  in  the  name  of  his  daughter,  a  young 
woman  of  twenty-three  years  of  age,  it  is  impossible  that  suspicion 
should  not  have  been  excited.  He  was  bound  to  ask  why  such  a 
deposit  was  made  not  in  David  Murray's  own  name,  but  in  that  of 
his  daughter.  It  is  not  alleged,  that  he  was  ever  led  to  suppose 
the  daughter  had  any  beneficial  interest  in  the  money ;  for  what 
purpose  then  was  her  name  used  ?  In  fact,  her  name  was  evidently 
used  as  a  means  of  disguising  the  truth.  Perhaps  inquiry  might 
not  have  brought  out  the  truth ;  but  it  does  not  lie  in  the  mouth 
of  William  Murray  to  say  this.  He  made  no  inquiry,  although 
the  circumstances  were  such  as  ought  to  have  induced  him  to  do 
so.  He  knew  that  the  corporation  alleged  great  misconduct  and 
default  against  David  Murray.  If  he  had  applied  to  the  daughter 
he  would  probably  have  learned  from  her  that  she  knew  nothing 
of  the  deposit  till  she  was  called  on  by  her  father  to  indorse  the 
deposit  note ; .  uiat  it  was  made  without  any  previous  communica- 
tion with  her ;  and  that  she  was  never  possessed  of  any  such  sum 
as  2300^.  It  is  impossible  to  permit  a  man  who  received,  by  way 
of  security  from  a  defaulting  agent,  a  deposit  of  money  which  had 
been  withdrawn  from  the  funds  of  his  principal,  to  insist  in 
circumstances  like  these  on  his  ignorance  of  the  truth.  I  am 
clearly  of  opinion,  that  William  Murray  must  be  treated  as  a 
person  who  had  notice  of  the  truth.  The  consequence  is,  that  as 
against  William  Murray's  executors,  the  plaintiff^  have  made  out 
their  title  to  the  relief  they  ask,  and  they  must  have  a  decree 
with  costs.  The  other  sureties,  Benton  and  Oswald,  were 
necessary  *  parties  to  the  suit,  but  they  were  not  privy  to  *  514 
the  appropriation  of  the  money,  and  the  plaintiffs  must 
therefore  pay  them  their  costs,  which  they  must  receive  over  from 
William  Murray's  executors. 

It  was  objected  by  the  counsel  for  William  Murray's  executors, 
that  the  case  could  not  proceed  in  the  absence  of  a  representative 
of  Renton,  who  died  in  t\ie  month  of  February,  1856.  At  the  time 
of  the  argument  I  was  not  inclined  to  concur  in  this  view  of  the 
case,  but  further  reflection  has  satisfied  me  that  I  ought  to  require 
him  to  be  represented.  He  concurred  with  the  other  sureties  in 
paying  into  Court  the  500i.  ordered  to  be  brought  in  by  the  Lords 
Justices,  and  as  I  must  provide  for  the  distribution  of  that  fund, 
it  is  impossible  for  me  in  his  absence  to  make  a  decree  in  the  sup- 
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piemen tal  suit.  In  the  original  suit  the  whole  question,  botlv  as 
to  liability  and  amount,  had  been  finally  decided  in  Renton's  life- 
time. Still,  as  the  effect  of  this  decree  is  to  enable  the  plainti& 
to  proceed  to  execution  on  their  judgments,  I  incline  to  think  it 
would  have  been  necessary  for  him  to  be  represented,  but  it  is  not 
necessary  to  decide  this.  As  the  decree  which  I  propose  to  make 
will  give  to  Eenton's  representatives,  as  well  as  to  Oswald,  the 
costs  of  the  supplemental  suit,  I  will  at  once,  if  such  a  course  is 
approved,  appoint  Oswald  to  represent  the  estate  of  Renton  for  the 
purposes  of  these  suits,  and,  if  that  is  acceded  to,  the  decree  may 
be  made  at  once.  If  that  is  not  consented  to  by  Oswald  the  causes 
must  stand  over,  and  the  plaintiffs  must  procure  some  one  to  repre- 
sent Renton  for  the  purposes  of  these  suits. 

It  was  contended  in  argument,  that  the  evidence,  both  in  the 
original  and  in  the  supplemental  cause,  had  been  unnecessarUy 
prolix  and  expensive.  I  shall  in  my  decree  point  the  atten- 
*  515  tion  of  the  taxing  master  to  this,  *  and  direct  him,  not  only 
to  disallow  on  taxation  the  costs  of  any  evidence  he  may 
find  to  have  been  unnecessary,  but  to  allow  to  the  parties  ordered 
to  pay  the  costs,  whatever  additional  costs  they  may  have  been  put 
to  by  such  unnecessary  prolixity.^ 

If  Oswald  assents  to  what  I  have  suggested,  the  decree  will  be 
to  the  following  effect :  — 

There  must  be  a  declaration  that  David  Murray  is  bound  to  pay 
to  the  plaintiffs  the  sum  of  3368Z.  3s»  4c2.,  found  due  by  the  Mas- 
ter's report,  together  with  interest  at  5/.  per  cent  from  the  date  of 
the  report,  together  with  the  costs  of  the  original  suit,  which  must 
be  taxed  accordingly. 

I  shall  not  order  the  costs  of  the  original  hearing,  or  of  the 
rehearing  in  1852,  to  be  paid  by  the  sureties. 

It  must  be  declared  that  the  2300Z.  deposited  with  William 
Murray  was  the  money  of  the  plaintiffs,  in  the  hands  of  David 
Murray,  their  treasurer. 

The  funds  in  Court  arising  from  the  investment  of  the  2300Z. 
and  500Z.  must  be  sold,  and  so  much  of  the  proceeds  as  has  arisen 
from  the  investment  of  the  2300/.  must  be  paid  to  the  plaintifis  in 
satisfaction  pro  tanto  of  the  3368/.  3^.  4(2.,  and  of  the  interest 
thereon  from  the  day  when  the  2300/.  was  paid  into  Court. 

'  See  1  Dan.  Gh.  Pr.  837,  1894. 
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William  Murray's  executors  must  be  ordered  to  pay  to  the  plain- 
tiffs, in  further  satisfaction  of  what  is  due  to  them  from  David 
Murray,  interest  at  5/.  per  cent  on  28001.  from  the  6th  March, 
1849,  to  the  time  when  the  2300Z.  was  paid  into  Court,  the  Attor- 
ney-General, on  behalf  of  the  plaintiffs,  having  agreed  not 
to  contend  for  *  interest  from  an  earlier  day  than  the  6th  *  616 
March,  1849,  and  the  plaintiffs  must  be  at  liberty  to  take 
out  execution  on  their  judgments  in  order  to  satisfy  themselves 
the  balance  due  to  them  from  David  Murray,  together  with  their 
costs  at  law ;  and  so  much  of  the  money  produced  by  sale  of  the 
funds  in  Court  as  has  arisen  from  the  investment  of  the  600Z.  must 
be  paid  to  the  plaintiffs  in  part  satisfaction  of  the  judgments. 

Tax  the  plaintiffs  and  defendants,  Renton  and  Oswald,  their 
costs  of  supplemental  suit.  Let  the  plaintiffs  pay  to  Oswald,  in 
his  own  right,  and  as  representing  Renton's  estate,  what  shall  be 
found  due  to  them  for  such  costs ;  and  let  the  defendants  Dobie 
and  Custans,  the  executors  of  William  Murray,  pay  to  the  plain- 
tiffs their  costs,  including  what  they  shall  so  pay  to  Oswald. 

Let  the  taxing  master,  in  taking  the  costs,  not  only  disallow  the 
expense  of  so  much,  if  any,  of  the  pleadings  and  evidence  as  he 
shall  consider  to  have  been  unnecessary,  but  also  allow  to  the 
defendants,  Dobie  and  Custans,  the  extra  expense,  if  any,  occa- 
sioned to  them  or  to  their  testator  thereby. 

Mr.  Bolt  and  Mr.  Lewin^  on  behalf  of  the  defendants  Dobie  and 
Custans,  the  executors  of  William  Murray,  asked  that  there  might 
be  a  declaration  in  the  decree  that  all  the  defendants  should  con- 
tribute equally.     Latouche  v.  Lord  Dunsany.  (a) 

The  Lord  Chancellor  desired  that  the  case  might  be  mentioned 
on  the  first  day  of  Hilary  term  on  that  point,  and  also  on 
the  point  as  to  whether  the  defendant  *  Oswald  would  con-    *517 
sent  to  represent  the  deceased  defendant  Benton  for  the 
purposes  of  the  suit. 

January  12. 

On  this  day  Mr.  Bolt  and  Mr.  Lewin  renewed  their  application 
for  a  declaration  that  all  the  defendants  were  equally  liable  to  con- 

(a)  1  Sch.  &  Lef.  137. 
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tribute,  and,  in  addition  to  the  authority  of  Latouche  v.  Lord  Dunr 
eany,  (a)  cited  Lawson  v.  Wright :  (li)  they  also  submitted  that 
the  rate  of  interest  to  be  charged  against  the  sureties  should  be 
4/.,  and  not  bL  per  cent. 

« 

The  Lord  Chancellor.  —  I  do  not  know,  nor  is  there  any  evi- 
dence before  me,  that  all  the  defendants  are  equally  liable.  The 
case  of  Latouche  v.  Lord  Dunsany  (a)  does  not  appear  to  me  to 
have  any  bearing  on  what  is  asked  as  to  a  declaration  of  equal 
liability ;  and  in  Lawson  v.  Wright  (6)  the  question  of  liability  was 
distinctly  raised  in  the  pleadings. 

Mr.  Craig  and  Mr.  Oreenside,  for  the  plaintiffs,  submitted  that 
the  decree  charging  interest  at  the  rate  of  51.  per  cent  against 
William  Murray,  who  must  be  regarded  as  standing  in  the  shoes 
of  his  defaulting  principal,  was  quite  in  accordance  with  the  inva- 
riable practice  of  the  Court,  and  asked  for  time  to  produce  authori- 
ties on  the  subject,  as  the  proposed  variation  of  the  decree  on  that 
point  had  taken  them  by  surprise. 

It  being  intimated  to  the  Court  that  the  defendant  Oswald  had 
declined  to  represent  the  deceased  defendant  Ronton  for  tlie  pur- 
poses of  the  suit, — 

♦  618  *  The  Lord  Chancellor  said :  I  shall  not  dispose  of  the 
case  without  having  a  personal  representative  of  Renton 
before  the  Court,  and  though  it  is  not  the  plaintiffs'  fault  that 
there  is  not  one,  yet,  as  it  is  their  business  to  procure  one,  they 
must  do  so. 

I  am  clearly  of  opinion  that  if  an  agent  fraudulently  retains 
money  he  must  be  charged  with  interest  at  the  rate  of  52.  per  cent, 
but  as  the  question  has  not  been  argued  before  me  whether  Wil* 
liam  Murray  ought  to  be  charged  with  4Z.  or  51.  per  cent  on  the 
balance,  or  whether  more  is  to  be  paid  on  the  2300Z.  than  what 
has  been  received,  I  will  give  liberty  to  have  that  point  argued. 
The  500Z.,  which  has  been  paid  into  Court  by  the  three  sureties, 
is  to  go  in  redemption  of  the  bond. 

(a)  1  Sch.  &  Lef.  137.  (ft)  1  Cox,  276. 
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March?. 
On  this  day  Mr.  Bolt  and  Mr,  Lewin  contended  that  the  rate  of 
interest  to  be  ordinarily  charged  as  against  a  defaulting  trustee 
was  4Z.  per  cent,  and  that  the  rule  of  the  Court  was  to  fix  him 
with  5/.  per  cent  only  in  cases  where  he  has  made  use  of  the 
money ;  otherwise  it  might  be  asked,  as  was  said  by  his  Lordship 
in  The  Attomey-Q-eneralY.  Alfardj  (a)  why  not  punish  an  executor 
by  making  him  account  for  more  principal  than  he  has  I'eceiyed, 
if  he  is  to  be  punished  by  having  to  account  for  more  interest  than 
he  has  receiyed  ?     Roche  y.  Hart^  (6)  Penny  v.  Avison.  (<?) 

Mr.  Craig  and  Mr.  ChreenHdej  contra.  —  In  the  case  of  The 
Attorney- Genercdy.  Alford^(a)  your  Lordship  distinguished 
that  case  from  those  where  a  *  trustee  had  been  guilty  of  a  *  519 
gross  breach  of  trust,  and  decreed  that  the  trustee  in  the 
case  then  before  you  should  only  be  charged  with  4Z.  per  cent, 
because  there  was  no  evidence  that  he  had  kept  the  money  .fraudu- 
lently in  his  hands,  meaning  to  appropriate  it.  Here,  however, 
it  is  plain  that  David  Murray  intended  to  appropriate  the  2300/., 
with  a  guilty  knowledge  that  it  was  the  money  of  the  corporation. 

They  also  referred  to  Stackpool  v.  Stackpooly  (d)  Crackelt  v. 
Bethune^  (e)  Mousley  v.  (7arr,  (^)  Knott  v.  Cottee^  (A)  Blair  v, 
Bromley,  (i) 

Mr.  Bolt,  in  reply. 

The  Lord  Chancellor.  —  The  law  on  the  subject  is  very 
unsatisfactory,  but  if  it  is  supposed,  that,  in  The  Attorney- Genr 
eral  v.  Alfordy  (a)  I  laid  it  down  that  a  defaulting  trustee  could 
never  be  charged  with  more  than  4/.  per  cent,  that  is  quite  a  mis- 
taken assumption  of  my  meaning.  In  that  case  I  thought  that, 
thougli  the  trustee  was  chargeable  with  impropriety  of  conduct, 
yet  that  the  circumstances  of  the  case  showed  that  it  was  impossi- 
ble to  impute  to  him  an  intention  to  appropriate  the  money  to  his 
own  use.    In  such  a  case  I  expressed  myself  as  clearly  of  opinion 

(a)  4  De  G.,  M.  &  G.  848.  («)  IJ.  &  W.  686. 

(6)  11  Vea.  68.  ig)  4  Beav.  49. 

(c)  3  Jur.  N.  S.  62.  (A)  16  Beav.  77. 

(d)  4  Dow.  209.  (0  6  Hare,  642 ;  S.  C,  2  PhiL  364. 
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that  the  Court  would  be  justified  in  dealing  most  rigorously,  and 
charging  the  trustee  with  5Z.  per  cent,  whether  he  had  made  it  or 
not ;  and,  applying  that  principle  to  the  present  case,  I  am  bound 

to  charge  William  Murray  with  interest  at  the  rate  of  6/. 
*  520    per  cent  on  the  sum  of  2300Z.,  because  *  David  Murray 

received  the  money  in  the  character  of  a  trustee,  —  he  stood 
in  a  fiduciary  relation  with  respect  to  it,  and  misapplied  it,  and  I 
can  see  no  distinction  between  him  and  William  Murray,  inas- 
much as  it  was  received  from  David  by  William  under  circum- 
stances which  have  satisfied  me  that  the  latter  knew  it  was  the 
money  of  the  corporation.^ 


COORE  V.  TODD. 

1857.      January  28.     March  26.      Before  the  Lord  Chancellor  Lord  Cbiv- 

WOBTH. 

A  testator  by  his  will  devised  certain  real  estate  to  trustees  in  fee  in  trust  out 
of  the  rents  to  pay  an  annuity  to  A.  B.  until  he  attained  twenty-fiye*  when 
he  was  to  be  entitled  to  the  possession  of  the  estates,  and  an  annuity  of  400^. 
a  year  to  C.  D.  for  life,  and  an  annuity  of  1502.  for  the  maintenance  and 
during  the  minority  of  an  infant  tenant  in  tail;  and  "without  prejudice  to 
the  trusts  aforesaid,"  and  "  to  any  jointure  to  be  created  under  the  power 
thereinafter  contained  ^^  to  pay  the  surplus  rent  to  the  mother  of  A.  B.  until 
he  should  be  entitled  to  the  possession  of  the  estates ;  and,  **  subject  to  the 
trusts  aforesaid,^  the  trustees  were  to  hold  the  estates  in  trust  for  A.  B.  for 
life,  with  remainder  to  his  eldest  son  in  tail,  with  power  to  A.  B.  to  apfKNOt 
a  jointure  to  any  wife,  with  the  usual  powers  of  distress  and  entry,  to  take 
effect  immediately  after  his  decease.  A.  B.  having  appointed  the  jointure 
died,  leaving  his  widow,  who  gave  birth  to  a  posthumous  son,  the  infant 
tenant  in  tail.  The  income  of  the  estates  proving  deficient,  hdd^  that  the 
annuity  of  400^,  the  jointure  and  the  annuity  for  the  maintenance  of  the  infant 
tenant  in  tail  must  abate  pari  passu,  but  that  the  apportionment  was  not  to  be 
retrospective,  so  as  to  affect  the  amount  received  by  C.  D.  previously  to  the 
birth  of  the  tenant  in  tail. 

This  was  an  appeal  by  the  plaintifi'  Richard  Coore  from  the 
decree  of  the  Master  of  the  Bolls.  The  case  is  reported  in  the 
twenty-third  volume  of  Mr.  Beavan's  Reports,  p.  92. 

>  See  Bnrdick  v.  Garrick,  L.  R.  5  Ch.  Ap.  233. 
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The  following  short  statement  taken  from  the  Lord  Chancellor's 
jadgment  will  suffice  for  the  purposes  of  the  present  report.    The 
question  arose  under  the  will  of  John  Blagrove,  dated  the  3d  Feb- 
ruary, 1824,  whereby  he  devised  certain  real  estates  in  the  West 
Indies  to  trustees  in  fee,  on  trust  to  mani^e,  and  subject  thereto, 
and  to  raising  certain  annual  and  gross  sums  of  money,  in  trust, 
80  long  as  Henry  Coore,  the  second  son  of  his  daughter  Isabella 
Coore,  should   be  under  twenty-one,  to  apply  150/.   per 
annum  for  his  maintenance  and  education,  and  after  *twen-    *  521 
ty-one,  and  up  to  twenty-five,  in  trust  to  pay  to  him  300/. 
per  annum ;  and  so  long  as  Richard  Coore,  the  third  son  of  Isa- 
bella, should  be  under  twenty-one,  to  apply  150/.  per  annum  for 
bis  maintenance  and  education,  and  after  twenty-one,  and  up  to 
twenty-five,  in  trust  to  pay  him  800/.  per  annum,  and  after  twenty- 
five  400/.  per  annum  till  he  should  become  entitled  to  the  rents 
and  profits.    The  testator  directed  that  so  long  as  any  tenant  in 
tail  male  in  possession  should  be  under  twenty-one  he  should  have 
a  competent  annual  sum  not  exceeding  150/.  for  maintenance; 
and  until  one  of  the  grandsons  or  their  issue  male  should  be 
entitled  to  the  possession,  the  residue  was  to  be  paid  to  his  daugh- 
ter Isabella,  "  without  prejudice  to  the  trusts  aforesaid  "  and  to 
any  jointure  to  be  granted  under  a  power  thereinafter  contained. 
The  testator  provided,  that  in  case  Isabella  should  be  living  when 
either  of  the  grandsons  or  their  issue  male  should  become  entitled 
in  possession,  then  in  trust  to  pay  to  her  1000/.  per  annum ;  and 
after  the  decease  of  Isabella,  and  while  either  of  the  grandsons  or 
their  issue  should  be  entitled  in  possession,  upon  trust  to  accumu- 
late the  rents,  and  at  the  end  of  the  accumulation  to  pay  the  same 
to  the  person  entitled  for  the  time  being  to  the  rents.    The  tes- 
tator also  directed,  that  when  the  tenant  for  life  should  attain 
twenty-five,  he  should  be  let  into  possession  of  the  rents,  subject 
and  charged  as  aforesaid ;  and  ^^  subject  to  the  trusts  aforesaid," 
in  trust  for  Henry  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male  in  default  of  such  issue,  in  trust  for  Richard  for 
life,  with  remainder  to  his  first  and  other  sons  in  tail  male.    The 
will  contained  a  power  to  Henry,  after  attaining  twenty-one,  and 
aftor  his  decease  without  issue  male,  for  Richard,  on  attaining 
twenty-one,  to  limit  a  jointure  not  exceeding  300/.  per  annum  to 
be  charged  on  the  premises ;  not  more  than  one  jointure  to  be 
payable  at  the  same  time. 
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♦  622        *  Henry  exercised  his  jointuring  power  in  1850,  and  died 

in  March,  1854.  His  widow,  in  July,  1864,  gave  birth  to  a 
posthumous  child,  a  son. 

Richard  attained  twenty-five  in  July,  1848,  and  his  annuity  of 
4002.  per  annum  was  paid  up  to  April,  1864.  The  rents  of  the 
estate  having  become  insufficient  to  pay  the  several  annuities  and 
the  jointure  in  full,  a  claim  was  filed  by  Richard  Goore  against  the 
trustees,  the  jointress,  and  the  infant  tenant  in  tail,  to  have  the  pri- 
orities and  rights  of  the  parties  ascertained  and  declared.  The 
Master  of  the  Rolls  having  decreed  that  the  annuities  and  joint- 
ure must  abate  pari  passuj  the  plaintiff  Richard  Goore  now  ap- 
pealed to  the  Lord  Ghancellor. 

Mr.  Lloyd  and  Mr.  Nalder^  in  support  of  the  appeal.  —  It  is 
clear  that  the  testator  must  have  intended  the  annuity  of  4001. 
to  have  priority  over  the  jointure  and  the  annuity  of  150/.,  the 
former  being  an  incident  of  the  life-estate  of  Henry  Goore,  and 
being  to  issue  out  of  the  estate  limited  in  tail  male,  which  was 
expressly  declared  to  be  '^  subject  to  the  trusts  aforesaid ; "  and 
the  latter  being  to  issue  out  of  the  estate  tail,  which  is  also  subject 
to  the  annuity  of  400Z.  previously  given  to  the  appellant. 

Mr.  Maynes  (absente  Mr.  R.  Palmer')^  for  Isabella  Goore,  the 
jointress,  contra.  —  It  is  submitted  that  the  decision  of  the  Master 
of  the  Rolls  is  not  sufficiently  favourable  to  the  jointress,  and  that 
she  is  entitled  to  a  priority ;  but,  at  least,  she  is  not  to  be  post- 
poned to  any  one  of  the  annuitants.  Beeston  v.  Booths  (a) 
Thwaites  v.  Foreman,  (h) 

*  623        Mr.  Selwyn  and  Mr.  Mackesorij  for  the  infant  tenant  *  in 

tail,  submitted  that,  in  the  absence  of  any  proof  to  the  con- 
trary, equality  was  intended ;  and  that,  under  the  circumstances 
which  had  arisen,  but  were  not  anticipated  by  the  testator,  there 
must  of  necessity  be  a  ratable  abatement.  They  referred  to  the 
language  of  Lord  Truro  in  Miller  v.  Huddle%tone^  (<?)  where  his 
Lordship  said  :  "  The  rule  is,  that,  in  case  of  a  deficiency,  all  the 
annuities  and  legacies  abate  ratably ;  for,  since  they  cannot  all  be 
paid  in  full,  they  shall  all  abate  ratably,  on  the  principle  of  the 

(a)  4  Mad.  161.  .  (&)  1  CoU.  409. 

(c)  3  Mac.  &  6.  513  [and  n.  (3)],  see  p.  623. 
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maxim,  *  equality  is  equity,'  or  *  equity  delighteth  in  equality ; ' 
.  .  .  but  it  is  settled  that  the  omis  lies  on  the  party  seeking  pri- 
ority to  make  out  that  such  priority  was  intended  by  the  testator, 
and  that  the  proof  of  this  must  be  clear  and  conclusive." 

Mr.  Nalder,  in  reply. 

The  Lord   Chancellor,  at  the  conclusion  of  the  argument, — 
observing,  that  it  would  be  very  desirable  to  arrive  at  the  same 
.  conclusion  as  had  been  adopted  by  the  Master  of  the  Bolls,  as  it 
appeared  to  be  the  reasonable  construction,  —  said  he  would  dis- 
pose of  the  appeal  at  a  future  day. 

March  26. 

The  Lord  Chancellor,  after  stating  the  facts  as  above  set  forth, 
proceeded:  The  question  is,  whether  the  400Z.  per  annum,  the 
300Z.  per  annum,  and  the  150/.  per  annum,  are  to  abate  ratably. 
The  Master  of  the  Rolls  held  that  they  must  so  abate,  and  I  con- 
cur. I  do  not  think  that  the  doctrine  otBeeston  v.  Booth  (a) 
or  Thwaites  v.  Foreman  (6)  is  *  closely  applicable.  The  ^  *  624 
question  here  is,  so  far  as  relates  to  the  gointure,  whether 
the  property  charged  with  the  jointure  is  the  same  as  that  charged 
with  the  4:001.  per  annum,  or  the  rents  and  profits,  after  first 
deducting  the  400Z.  per  annum. 

The  appellant  argued,  very  forcibly,  that  it  was  strange  that  the 
400/.  per  annum  should  have  precedence  over  the  life-estate  of 
the  elder  brother,  but  that  when  he  died  it  should  only  come  in  pari 
passu  with  the  jointure  of  his  widow.  It  would  not  have  been  so 
if  the  widow  had  had  a  life-interest  in  the  whole  instead  of  a 
mere  rent-charge. 

No  doubt  this  is  an  anomaly  arising  from  the  circumstance  that 
the  testator  did  not  contemplate  the  -great  falling-oflF  in  the  value 
of  the  estate.  But  it  is  only  one  of  many  other  anomalies ;  the 
testator  certainly  meant  to  give  a  larger  interest  to  Henry  than  to 
Richard.  This,  however,  was  defeated  by  the  falling-ofT  of  the 
rents  ;  and  other  anomalies  may  easily  be  pointed  out.  But  the 
question  is,  whether,  when  the  jointure  became  payable,  it  was  not 
to  be  treated  as  a  rent-charge  or  annuity  given  by  the  testator, 

(a)  4  Mad.  161.  (b)  1  Coll.  409. 
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just  as  the  others  are  given,  and  so  as  to  the  150Z.  for  main- 
tenance of  the  infant  tenant  in  tail.  I  think  they  are.  That  is 
the  general  rule  ;  and  though  probably  this  is  not  the  arrangement 
which  the  testator  would  have  made  if  he  had  foreseen  the  great 
falling-off  of  his  fortune,  yet  it  is  what  he  has  said.  The  Court 
cannot  speculate  on  what  he  would  have  done  if  he  had  foreseen 
what  he  did  not  foresee.  He  has  given  directions  applicable  to  a 
state  of  things  as  they  existed  at  his  death,  and  the  Court  cannot 
alter  the  directions  he  has  given,  because  it  thinks  it  unlikely  he 
would  have  made  them  if  he  had  foreseen  what  has  happened. 
♦  526  •  The  decree,  however,  must  be  varied,  though  not  sub- 
stantially, so  as  to  show  that  the  payments  of  the  4002.  per 
annum,  up  to  the  time  when  the  other  sums  became  payable,  have 
been  properly  made ;  for  there  can  be  no  retrospective  apportion- 
ment, and  here  the  case  differs  from  Beeston  v.  Booth,  (a)  The 
costs  must  come  out  of  the  estate. 


ALEXANDER  t;.  BRAME. 

1855.    July  2,  8,  81.    Before  the  Lords  Justices,  Mr.  Justice  Wightsun. 

and  Mr.  Justice  Erle. 

An  instrument  under  seal  contained  a  covenant  with  trustees  that  the  covenantor 
in  his  lifetime  or  his  executors  within  twelve  months  after  his  decease 
would  invest  60,000/.  in  the  names  of  trustees  upon  charitable  trusts.  It 
was  executed  by  the  covenantor,  but  was  not  communicated  to  the  trustees. 
Held,— 

1.  That  it  was  a  deed,  whether  it  was  also  testamentary  or  not. 

2.  That  it  was  not  invalid  as  infringing  the  provisions  of  the  Statute  of  Mort- 

main.* 

This  was  an  appeal  from  the  decision  of  the  Master  of  the 
Rolls,  directing  an  action  to  be  brought  to  determine  questions  of 
law  arising  under  the  following  circumstances :  — 

By  an  indenture  dated  the  12th  August,  1846,  and  expressed  to 
be  made  between  Benjamin  Brame  of  the  one  part,  and  Jeremiah 
Head,  John  Biddle  Alexander,  Simon  Batley  Jackaman,  and  Wil- 

(a)  4  Mad.  161. 

"  See  Myers  v,  Perigal,  2  De  G.,  M.  &  G.  599,  n.  (2),  and  cases  cited. 
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liam  Henry  Alexander  of  the  other  part,  Banjamin  Brame  cove- 
nanted with  the  other  parties  to  the  deed  that  his  executors  or 
administrators  should,  within  twelve  calendar  months  after  his 
decease,  and  out  of  his  estate,  pay  certain  sums  to  and  for  the 
benefit  of  certain  persons  therein  named,  if  living  at  his  decease, 
to  be  invested  in  the  names  of  the  covenantees  on  the  trusts 
therein  mentioned. 

By  another  indenture  of  even  date,  and  executed  by  Benjamin 
Brame  alone,  but  expressed  to  be  made  between  Benjamin 
Brame  of  the  one  part,  and  W.  H.  *  Alexander,  P.  Alexan-  *  526 
der,  and  G.  Alexander  of  the  other  part,  it  was  recited  that 
the  said  B.  Brame  was  desirous  of  founding  the  three  charities 
thereinafter  mentioned  for  certain  poor  belonging  to  and  residing 
in  the  several  parishes  in  the  borough  of  Ipswich,  and  for  that 
purpose  was  desirous  of  settling  and  assuring  a  part  of  his  per- 
sonal estate  upon  the  trusts  and  for  the  purposes  thereinafter  ex- 
pressed or  declared  and  contained  of  and  concerning  the  same. 

The  operative  part  was  as  follows :  "  Now  this  indenture  wit- 
nesseth,  that,  in  pursuance  of  the  said  desire  of  the  said  B.  Brame 
in  that  behalf,  and  for  divers  other  good  causes  and  considerations 
him  thereunto  moving,  he  the  said  B.  Brame,  for  himself,  his 
heirs,  executors,  and  administrators,  doth  by  these  presents  cove- 
nant, promise,  and  agree  with  and  to  the  said  W.  H.  Alexander, 
F.  Alexander,  and  G.  Alexander  jointly,  and  each  of  them  sever- 
ally, their  and  his  respective  executors  and  administrators,  that 
he  the  said  6.  Brame  shall  and  will  in  his  lifetime,  and  within  the 
space  of  twelve  calendar  months  next  after  the  day  of  the  date  of 
these  presents,  lay  out  and  invest  at  interest  the  sum  of  60,000Z. 
of  lawful  money  of  Great  Britain  in  the  names  of  Jeremiah  Head, 
John  Biddle  Alexander,  Simon  Batley  Jackaman  and  the  said 
William  Henry  Alexander,  or  in  the  names  or  name  of  the  sur- 
vivors or  survivor  of  them,  or  of  the  executors  or  administrators 
of  such  survivor,  in  the  government  or  parliamentary  stock  or 
fund  of  Great  Britain  called  the  £8  per  centum  consolidated 
annuities  ;  or  in  case  the  said  B.  Brame  shall  not  in  his  lifetime 
lay  out  and  invest  the  said  sum  of  60,000Z.  as  aforesaid,  that  then 
the  executors  or  administrators  of  the  said  B.  Brame,  within  the 
space  of  twelve  calendar  months  next  after  his  decease,  and  sub- 
ject and  without  prejudice  to  the  payment  and  discharge 
by,  with,  or  out  of  the  estate  of  the  said  *  B.  Brame  of  all   *  527 
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the  fiineral  and  testamentary  expenses  and  other  debts  of  the 
said  B.  Brame,  and  the  legacies  (if  any)  given  or  bequeathed, 
or  hereafter  to  be  given  or  bequeathed,  by  his  will  or  any  codicil  or 
codicils  thereto,  and  of  all  annuities  (if  any),  given,  bequeathed, 
or  settled,  or  hereafter  to  be  given,  bequeathed,  or  settled  by 
the  said  B.  Brame  by  his  will,  or  any  codicil  or  codicils  thereto, 
or  by  any  deed  or  deeds,  or  instrument  or  instruments  in  writing 
under  his  hand  and  seal,  do  and  shall  lay  out  and  invest  at  interest 
the  sum  of  60,000/.  of  lawful  money  of  Great  Britain  in  the 
names  of  the  said  Jeremiah  Head,  John  Biddle  Alexander,  Simon 
Batley  Jackaman,  and  William  Henry  Alexander,  or  of  the  sur- 
vivors or  survivor  of  them,  or  of  the  executors  or  administrators 
of  such  survivor,  in  the  said  parliamentary  stock  or  fund  of 
Oreat  Britain,  called  the  £3  per  centum  consolidated  annuities,  to 
and  for  the  end,  intent,  and  purpose  that  the  said  £3  per  centnm 
consolidated  annuities,  so  to  be  purchased  as  aforesaid,  shall  and 
may  henceforth  be  held  and  possessed  upon  the  trusts  and  for  the 
purposes  hereinafter  expressed  or  declared." 

By  the  declaration  of  trust  therein  referred  to,  the  trustees  were 
directed  to  pay  certain  sums  to  the  incumbents  and  church-wardens 
of  the  several  parishes  of  Ipswich,  to  provide  for  weekly  distribi^ 
tions  of  bread  for  the  poor ;  and  subject  thereto,  upon  trust  to 
stand  possessed  thereof  in  trust  to  pay  to  Jeremiah  Head,  John 
Biddle  Alexander,  Simon  Batley  Jackaman,  and  William  Heniy 
Alexander,  and  the  survivors,  and  to  the  incumbent  of  St.  Mary- 
at-the-Key,  in  Ipswich,  and  four  of  the  trustees  of  a  charity  called 
Tooley's  Charity,  all  the  dividends  of  the  above  sum  of  stock, 
upon  trust  that  the  last-mentioned  persons,  and  after  the  decease 
of  the  four  first  named,  then  that  the  said  incumbent  and  all  the 
trustees  of  Tooley's  Charity  should  distribute  the  same  weekly 

among  the  poor  of  Ipswich. 
♦  528        *  On  the  day  of  the  date  of  these  two  deeds,  Benjamin 

Brame  executed  his  will,  whereby,  after  making  certain  de- 
vises and  bequests,  and  giving  charitable  legacies  out  of  such  part 
of  his  personal  estate  as  should  not  consist  of  chattels  real,  he 
appointed  Jeremiah  Head,  John  Biddle  Alexander,  and  Simon 
Batley  Jackaman  his  executors,  and  gave  each  of  them  a  legacy  of 
50/.  as  a  small  remuneration  for  their  trouble  in  the  execution  of 
his  will  and  other  trusts  which  he  had  reposed  in  them. 

By  a  codicil  dated  20th  November,  1848,  the  testator  appointed 
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T.  6.  Boss  an  executor  in  the  place  of  Jeremiah  Head,  and  di- 
rected that  he  should  be  a  trustee,  with  the  other  trustees,  in  the 
execution  and  management  of  the  charitable  trusts  created  by  a 
deed  executed  for  that  purpose.  Neither  the  will  nor  the  codicil 
contained  any  residuary  bequest. 

On  the  testator's  death,  which  took  place  on  the  21st  July, 
1851,  the  two  deeds,  together  with  the  will  and  codicil,  were 
found  in  an  envelope,  with  the  following  memorandum  in  the  tes- 
tator's handwriting,  and  signed  with  his  initials,  and  indorsed 
as  follows  in  the  testator's  handwriting :  ^^  Enclosed  are  the  two 
deeds  respecting  the  disposition  of  my  property,  and  my  will. 
12th  August,  1846 :  "  "  It  will  be  seen  that  the  drafts  of  the  two 
deeds  of  covenant  are  prepared  by  Mr.  Ram.  There  will  not  be 
80  much  as  60,000/.  to  invest,  I  calculate  about  50,000/.,  but  he 
recommended  a  larger  sum  to  be  inserted  than  would  be  the 
amount  of  the  assets,  which  would  carry  the  principal  moneys 
after  the  annuities  had  ceased,  as  also  the  residue  (if  any)  over 
and  above  what  I  have  given  by  will.  The  object  of  the  deeds  of 
covenant  was  to  save  the  large  sum  which  would  otherwise  have 
to  be  paid  for  legacy  duties,  and  it  was  apprehended  that  if  any 
part  had  to  pay  probate  duty  in  the  first  instance,  the 
*  duty  might  be  got  back  again  in  consequence  of  the  deeds  *  529 
of  covenant  creating  a  debt  to  be  paid  out  of  the  assets. 
Mr.  Ram  considered  that,  although  the  covenant  is  to  place  out  in 
the  three  per  cents  a  sufficient  sum  to  pay  the  annuities,  yet  there 
would  be  no  objection  to  let  a  sufficient  sum  remain  of  the  mort- 
gages for  those  purposes,  from  which  better  interest  could  be  ob- 
tained than  buying  into  the  funds.  It  is  my  wish  that  J.  Legger, 
my  late  servant,  and  J.  Purssey  may  be  placed  as  recipients  for 
the  Is.  a  week.     B.  B.     11th  August,  1846." 

The  value  of  Mr.  Brame's  personal  estate  at  his  death  was 
about  70,000/.,  and  the  value  of  the  portion  of  it,  consisting  of 
pure  personalty,  was  not  more  than  20,000/. 

The  Master  of  the  Rolls  held,  that  the  first  deed  was  valid,  and 
created  a  debt  against  the  testator's  estate  for  the  several  sums 
covenanted  to  be  paid  and  invested,  but  his  Honor  directed  an 
action  to  be  brought  by  the  plaintiffs  to  try  the  validity  at  law  of 
the '  second  deed.  The  case  is  reported  in  the  nineteenth  volume 
of  Mr.  Beavan's  Reports,  (a) 

(a)  Page  436. 

[411] 


*  529  CASES  IN   CHANCEBT. 

From  this  decision  the  next  of  kin  appealed,  and  the  appeal 
now  came  on  to  be  heard  before  the  Lords  Justices,  assisted  by 
Mr.  Justice  Wightman  and  Mr.  Justice  Eble. 

Sir  Fitzroy  Kellet/,  Mr.  Elmsley^  and  Mr.  Speedy  in  support  of 
the   appeal.  —  First,  this   instrument,  not  a  deed,  but  a  will. 
Being  testamentary,  it  is  inoperative,  as  it  is  not  duly  attested. 
Secondly,  if  the  Court  should  be  against  us  on  this  point, 
*  580    *  still  the  instrument,  as  a  deed,  is  void  for  want  of  enrol- 
ment, according  to  the  Mortmain  Act. 

They  referred  to  Fletcher  v.  Fletcher^  (a)  Uniache  v.  CHleSy  (b) 
Skinnier  v.  Femberton,  (c)  King^%  Proctor  v.  DaineSj  (rf)  Thorold 
V.  Thorold,  (e)  Masterman  v.  Maberly,  (jf)  Rigden  v.  Vallierj  (h) 
Walsh  V.  Gladstone,  (i)  Woodbridge  v.  Spooner,  (Jc)  Habergham  v. 
VincerU,  (Z)  Consett  v.  Bell^  (m)  Way  v.  Fast,  (n)  Attorney-Gen- 
eral Y.  Povlden,  (jo)  Thornton  v.  Kempson,  (ji)  Tyre  v.  Corporor 
Hon  of  Gloucester,  ( j)  Ohaworth  v.  Beech,  (r) 

Mr.  Justice  Wightman,  in  delivering  the  opinion  of  himself  and 
Mr.  Justice  Erle  on  the  first  point,  said :  It  appears  to  us  that  this 
instrument  is  a  deed.  What  the  result  of  that  may  be  we  do  not 
at  present  say.  The  instrument  has  all  the  requisites  of  a  deed ; 
it  is  in  the  form  of  an  indenture ;  it  is  sealed  and  delivered  by  the 
covenantor  in  the  presence  of  the  attesting  witness  ;  and  the  col- 
lateral circumstance,  that  it  had  been  kept  in  the  possession  of 
the  covenantor,  does  not  render  it  less  a  deed.^  No  case  has  been 
cited  showing  that  such  an  instrument  is  not  a  deed,  whatever 
else  it  may  also  be.  Whether  it  is  any  thing  further  we  do  not 
say. 

(a)  4  Hare,  67.  (k)  3  B.  &  A.  283. 

(6)  2  Moll.  257.  (0    2  Ves.  Jr.  204. 

(c)  4  Hagg.  866.  (wi)  1  Y.  A  C.  C.  C.  669. 

(d)  3  Hagg.  218.  (n)  2  Drew.  44. 
(<;)  1  Phillim.  1.  (o)  8  Sim.  472. 

(g)  2  Hagg.  236.  (p)  23  L.*J.  (Ch.)  977. 

(A)  2  Ves.  252.  (q)  14  Beav.  173. 

(i)   13  Sim.  261.  (r)  4  Ves.  665. 

»  Perry  Trusts.  §§  103,  111;  In  re  Way's  Trusts,  2  De  G.,  F.  A  S.  365; 
Bunn  V.  Winthrop,  1  John  Ch.  329 ;  Souverbye  v.  Arden,  1  John.  240 ;  Jones  r. 
Obenchain,  10  Gratt.  259. 
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The  Lords  Justices  concurred,  remarking,  that  this  Court  could 
not  determine  whether  the  document  was  a  will  or  not,  and 
their  Lordships  directed  the  counsel  for  *  the  respondents    *  631 
to  confine  their  arguments  to  the  second  point. 

The  Solicitor- General^  Mr.  Roundell  Palmer^  Mr.  Lloyd^  Mr. 
Selwyn^  Mr.  Wickens,  Mr.  Rodwell^  Mr.  Hannan,  and  Mr.  Grenr 
side,  for  the  respondents. 

The  nature  of  the  arguments  appear  sufficiently  from  the  judg- 
ments. 

They  referred  to  Walker  v.  MUne,  (a)  Bligh  v.  Brent ^  (6)  MyerB 
V.  Perigaly  (c)  Shadbolty.  Thornton,  (d)  Attorney-General  v.  Mey- 
rick,  (e)  Collinson  v.  Pater,  (^)  Foone  v.  Blount,  (A)  March  v. 
Attorney-General,  (i)  Hobson  v.  Blackburn.  (Je) 

After  the  arguments  had  been  concluded,  the  learned  Judges, 
who  assisted  the  Lords  Justices  in  hearing  the  case,  gave  their 
opinion  in  writing,  which  was  as  follows :  — 

"We  are  of  opinion  that  the  indenture  of  the  12th  August,  1846, 
called  the  Charity  Indenture,  is  valid  in  law,  and  not  within  the 
prohibition  of  the  Statute  9  Geo.  2,  c.  86,  entitled  *  An  Act  to  re- 
strain the  Disposition  of  Lands,'  whereby  the  same  become  inalien- 
able, by  the  indenture  in  question,  Benjamin  Brame,  now  deceased, 
covenanted  with  the  plaintiff  and  two  other  persons.  [Here  fol- 
lowed the  statement  of  the  effect  of  the  covenant.] 

"  At  the  time  of  the  execution  of  the  deed,  and  from 
*  thence  to  the  time  of  his  death  in  1851,  the  bulk  of  the  *532 
testator's  property  consisted  of  chattels  real ;  and  neither 
he  in  his  lifetime,  nor  his  executors  after  his  death,  could  have  in- 
vested the  60,0007.  in  three  per  cent  consols,  in  pursuance  of  the 
deed,  without  first  selling,  or  otherwise  disposing  of  the  chattels 
real.  On  the  same  day  that  he  made  the  indenture,  he  also  made 
his  will,  by  which  he  gave  legacies  to  different  persons,  and  also 

(a)  11  Beay.  507.  {g)  2  Russ.  &  Myl.  844. 

(6)  2  Y.  &  C.  268.  (A)  Amb.  320,  767 ;  Cowp.  464. 


(c)  2  De  G.,  M.  &  G.  699.  (t)   6  Beav.  438. 

(d)  17  Sim.  49.  (*)  1  Myl.  &  K.  671. 
(0  2Ve8.  44. 
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made  some  bequests  for  charitable  purposes,  other  than  those  men- 
tioned in  the  indenture,  to  be  satisfied  out  of  such  part  of  his  per- 
sonal estate,  as  did  not  consist  of  chattels  real,  and  he  appointed 
three  out  of  the  four  persons,  who  were  trustees  under  the  inden^ 
ure,  to  be  executors  of  his  will.  By  a  codicil  in  1848,  he  revoked 
the  appointment  of  one  of  the  executors  in  his  will,  and  substituted 
Mr.  Boss  in  his  place. 

^'  It  was  contended  for  the  defendant,  that  the  deed  was  void, 
as  being  a  contrivance,  or  part  of  a  contrivance,  to  evade  the 
Statute  of  Mortmain,  and  to  charge  or  incumber  real  estate  or 
chattels  real  for  the  benefit  of  charitable  uses.  We  are,  however, 
of  opinion,  that  as  far  as  we  can  judge  of  intention  by  acts,  the 
object  of  Mr.  Brame  was  to  avoid  infringing  the  Statute  of  Mort- 
main, and  not  to  charge  or  incumber  his  chattels  real  for  the  ben- 
efit of  charitable  uses ;  and  the  indenture  in  question  did  not  effect 
any  such  charge  or  incumbrance.  By  the  first  section  of  the  9 
Geo.  2,  c.  86,  it  is  enacted,  that  no  hereditaments,  corporeal  or  in- 
corporeal, whatsoever,  nor  any  sum  or  sums  of  money,  goods,  chat- 
tels, stocks  in  the  public  funds,  securities  for  money,  or  any  other 
personal  estate  whatsoever  to  be  laid  out  or  disposed  of  in  the  pur- 
chase of  any  lands,  tenements,  or  hereditaments,  shall  be  given, 
granted,  aliened,  limited,  released,  transferred,  assigned,  or  ap- 
pointed, or  any  ways  conveyed  or  settled  to  or  upon  any  per- 
*  588  son  or  persons,  *  bodies  politic  or  corporate,  or  otherwise 
for  any  estate  or  interest  whatsoever^  or  any  ways  charged 
or  incumbered  by  any  person  or  persons  whatsoever  in  trust,  or 
for  the  benefit  of  any  charitable  uses  whatsoever,  unless,  &c.  One 
of  the  earliest  and  best  expositions  of  the  statute  and  its  object  is 
contained  in  the  judgment  of  Lord  Habdwicke  in  the  case  of  Sor- 
resby  v.  Hollins.  (a)  In  that  case,  a  testator  willed  that  his  ex- 
ecutors should  settle  and  secure  by  purchase  of  lands  of  inheritance, 
or  otherwise  out  of  his  personal  estate,  an  annuity  of  50/.  for 
ever  for  charitable  purposes.  It  was  there  contended,  that,  not- 
withstanding the  words  ^  or  otherwise,'  the  testator's  intention  was 
to  assure  the  annuity  out  of  lands  of  inheritance,  but  Lord  Habd- 
wicke was  of  opinion,  that  the  bequest  was  not  void,  if  by  law  it 
could  possibly  be  made  good.  *  The  Act  of  Parliament,'  he  says, '  is 
not  at  all  aimed  against  perpetual  charities  as  such,  but  is  against 

(a)  9  Mod.  221. 
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the  cases  of  perpetual  charities  in  lands,  and  as  the  title  imports 
to  restrain  the  disposition  of  lands  whereby  the  same  become  in- 
alienable, and  there  is  no  restriction  upon  any  one  from  leaving  a 
sum  of  money  by  will,  or  any  other  personal  estate  to  charitable 
uses,  provided  it  be  continued  as  personalty,  and  the  executors  are 
not  obliged  or  under  a  necessity  of  laying  it  out  in  land  by  virtue 
of  any  direction  of  the  testator  for  that  purpose,'  and  he  held  the 
devise  to  be  good.  There  is  no  doubt,  upon  the  authorities  that 
were  cited  upon  the  argument,  that  if  the  indenture  had  purported 
to  convey  or  settle,  or  in  any  way  charge  or  incumber  any  of  the 
chattels  real  of  the  settlor,  it  would  have  been  void,  at  least  so 
far.  In  Collinson  v.  Paievy  (a)  a  bequest  to  charitable  purposes, 
which  included  a  debt  secured  by  a  judgment,  was  held  to  be 
within  the  statute  and  void,  as  the  judgment  was  a  charge 
upon  the  real  estate  of  the  debtor.  In  all  the  *  cases,  how-  *  534 
ever,  as  far  as  we  are  aware,  it  will  be  found  that  the  devise 
or  conveyance  tliat  was  in  question,  whichever  it  might  be,  operated 
directly  upon  something  which  was  a  chattel  real  or  charge  upon 
real  estate.  In  the  present  case,  the  indenture  in  question  neither 
charges  nor  incumbers,  nor  professes  to  charge  or  incumber  the 
real  estates  or  chattels  real  of  the  settlor  for  charitable  purposes. 
It  merely  contains  a  covenant  by  Mr.  Brame,  that  he  will,  within 
twelve  months,  invest  60002.,  in  three  per  cent  consols,  for  chari- 
table purposes,  or  in  case  he  does  not  do  so  in  his  lifetime,  that  his 
executors  will  do  so  within  twelve  months  after  his  death,  subject 
to  certain  contingent  charges.  No  particular  fund  is  charged  for 
the  purpose  of  fulfilling  the  covenant,  and  if  Mr.  Brame  thought 
it  to  his  interest  during  his  life  to  convert  his  chattels  real  into 
money,  there  was  nothing  in  the  deed  to  prevent  him,  nor  his  ex- 
ecutors after  his  decease,  from  doing  so.  We  do  not  think  it  nec- 
essary to  give  any  opinion  as  to  the  covenant,  being  absolute  upon 
the  covenantor  in  his  lifetime  or  alternative,  to  be  enforced  only, 
if  at  all,  against  his  executors,  as  in  our  view  of  the  case  it  is  not 
within  the  Statute  of  Mortmain,  whether  it  be  an  absolute  or  al- 
ternative covenant.  The  validity  or  invalidity  of  the  deed  must 
be  determined  by  the  circumstances  existing  at  the  time  it  was 
made.  .  It  neither  charged  nor  conveyed  any  property  real  or  per- 
sonal.   The  circumstance  that  Mr.  Brame's  property  at  that  time 

(a)  2  Ru88.  &  M.  844. 
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consisted  chiefly  of  chattels  real  was  an  accident.  He  lived  for 
five  years  after,  and  during  all  that  time  might  have  changed  the 
character  of  his  property  in  any  way  he  liked,  or  parted  with  it 
altogether ;  and,  after  his  death,  his  executors  might  have  done  the 
same.  The  covenantees  would  have  been  merely  entitled  to  main- 
tain an  action  against  them  for  breach  of  covenant  to  invest  the 
stock,  if  the  executors,  after  twelve  months  from  the  death 

*  635    of  the  testator,  had  refused  to  do  so,  but  they  *  would  not 

at  law  have  been  entitled  to  call  upon  the  executors  to  apply 
any  particular  description  of  assets  to  the  satisfaction  of  their 
claim,  but  would  have  stood  in  the  same  situation  as  any  other 
creditor  suing  for  breach  of  covenant.  We  are,  therefore,  of  opin- 
ion, that  as  the  deed  in  question  does  not,  and  did  not  when  made, 
operate  as  a  charge  or  incumbrance  on  any  real  estate  or  chattels 
real  for  the  benefit  of  any  charitable  use,  it  is  not  afiected  by  the 
Statute  of  Mortmain,  and  is  consequently  valid." 

July  81. 

The  Lord  Justice  Knight  Bruce.  —  In  this  case,  one  of  the 
points  raised  by  the  appeal  having  been  properly  waived  by  the 
appellants,  the  only  question  remaining  for  decision  here  was  that 
of  the  legal  and  equitable  validity  of  the  deed  executed  by  the  late 
Mr.  Brame,  which,  if  wholly  valid  at  law  and  in  equity,  has  efiect- 
ually,  by  way  of  debt  from  him,  subjected  his  assets  to  the  pay- 
ment of  a  large  sum  to  be  appropriated  to  charitable  purposes.  I 
call  the  instrument  a  deed,  because  —  whether  capable  or  not 
capable  of  being  admitted  to  probate  in  the  ecclesiastical  jurisdic- 
tion (which  it  perhaps  cannot,  perhaps  can  be,  but  has  not  been) 
—  whether  transgressing  or  not  transgressing  the  law  —  whether 
an  instrument  to  have  or  not  to  have  efiect  given  to  it  in  a  Court  of 
justice  —  it  certainly  is  a  deed,  certainly  is  the  deed  of  Mr. 
Brame ;  and  against  its  validity,  whether  at  law  or  in  equity,  tiie 
only  suggestion  or  the  only  arguable  suggestion  is,  that  it  falls 
within  or  is  affected  by  the  Statute  9  Geo.  2,  c.  36. 

For  this  proposition  the  appellants  contend.  The  Master  of  the 
Bolls  considering,  as  I  collect,  that  it  was  valid  in  equity 

*  586    if —  and  was  not  unless — valid  at  law,  and  *  that  the  point 

of  its  legal  validity  or  invalidity  was  one  on  which  the  assist- 
ance of  a  Court  of  Law  was  desirable,  directed  an  action  accord- 
ingly.   This  may  have  been  a  perfectly  correct  course  under  the 
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« 

circumstances,  but  when  the  appeal  came  on  for  hearing  before  us, 
the  counsel  on  each  side,  with  our  assent,  agreed  that  we  should 
hear  the  point  argued  with  the  assistance  of  two  Judges,  and  then 
determine  it  ourselves,  without  prejudice  of  course  to  the  right  of 
appeal  to  the  House  of  Lords  on  the  merits ;  and  the  matter  was 
in  consequence  brought  on  and  discussed  before  Mr.  Justice 
WiGHTMAN,  and  Mr.  Justice  Erle,  and  ourselves.  Mr.  Justice 
WiGHTMAN  has  since  favoured  us  with  his  opinion,  which,  having 
the  concurrence  and  agreement  of  Mr.  Justice  Erle,  may  there- 
fore of  course  be  taken  as  the  opinion  of  each  of  the  two  learned 
Judges.  It  is  in  these  terms :  [His  Lordship  read  the  Judges' 
opinion  set  out  above.] 

'  For  this  valuable  assistance  on  the  part  of  Mr.  Justice  Wight- 
man  and  Mr.  Justice  Erle  we  are  very  much  indebted  to  them, 
and  I  deem  it  necessary  to  add  but  little,  beyond  saying  that,  on 
the  authority  of  the  case  of  Foone  v.  Blount^  (a)  which,  though 
not  a  decision  on  the  Statute  9  Geo.  2,  c.  36,  is  not  irrelevant,  as 
well  as  on  reason  and  principle,  I  agree  with  the  learned  Judges 
as  to  the  legal  validity  of  the  instrument  in  dispute,  and  consider 
it  likewise  to  be  altogether  good  in  equity.  It  is  plain  that  for 
charitable  purposes,  such  as  those  specified  in  the  deed,  Mr. 
Brame  might  well  and  effectually  have  made  an  immediate  gift  of 
money.  It  is  plain  also  that  for  charitable  purposes,  for  which  a 
man  may  well  and  effectually  make  an  immediate  gift  of  money, 
he  may,  acting  bond  fide^  make  himself  effectually  a  debtor  of 
money  by  specialty  without  valuable  consideration,^  and 
*  for  motives  merely  of  benevolence  and  beneficence ;  and  *  537 
it  seems  to  me  to  follow  and  be  manifest  that  payment  of  a 
debt  so  incurred  may,  on  behalf  of  the  charity,  be  enforced  against 
the  debtor,  and  his  real  as  well  as  his  personal  estate  by  the  same 
means,  to  the  same  extent  and  in  the  same  manner  as  any  other 
specialty  debt  fairly  incurred,  but  not  founded  on  valuable  consid- 
eration. The  Statute  9  Geo.  2,  c.  36,  cannot,  I  think,  be  deemed 
to  have  been  intended  to  prevent  or  interfere  with  that. 

If  in  the  present  instance  -there  had  appeared  to  me  sufficient 
ground  for  holding  that  the  deed  in  question  was  a  device  on  the 


(a)  Amb.  320,  767 ;  Cowp.  464. 

'  See  Kekewich  v.  Manning,  1  De  G.,  M.  &  G.  176,  and  cases  in  n.  (1), 
188  notes  (1)  and  (2)  ;  Stone  v.  Hackett,  12  Gray,  227. 
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part  of  Mr.  Brame  for  the  purpose  of  evading  and  elading  the 
statute,  by  keeping  seemingly  and  colourably  clear  of  it,  while 
meaning  substantially  to  infringe  it,  I  might  very  possibly  hare 
taken  a  view  of  tliis  appeal  favourable  to  the  appellants ;  but  what- 
ever suspicions  I  may  be  disposed  to  entertain,  there  is  not,  in  my 
opinion,  judicial  ground  for  so  holding.  Entertaining,  I  cannot 
decline  to  act  on,  the  opinion,  that  Mr.  Brame's  assets,  real  and 
personal,  are  all  liable  under  the  disputed 'deed,  exactly  as  if  its 
provisions  had  been  in  favour  wholly  of  specified  individuals,  with- 
out any  attempt  at  perpetuity,  and  without  any  intention  or  object 
of  a  public  or  charitable  kind. 

The  Lord  Justice  Turner.  —  In  this  case  the  learned  Judges 
who  favoured  us  with  their  assistance  have  stated  their  opinion  to 
be,  that  the  deed  in  question  is  valid  in  law  and  not  within  the 
provisions  of  the  Statute  9  Geo.  2,  c.  86,  and  in  stating  this  to  be 
their  opinion  they  have  had  regard,  not  merely  to  the  express  pro- 
visions of  the  statute,  but  to  its  general  policy,  and  to  the  deci- 
sions which  have  been  pronounced  upon  it.  My  learned 
*  588  brother  agrees  in  the  opinion  which  *  the  learned  Judges 
have  expressed,  and  I  need  hardly  say,  that  in  any  event  I 
should  have  felt  great  hesitation  in  differing  from  such  high 
authority ;  but  having  entertained  in  the  course  of  the  argument 
some  doubts  upon  the  question,  I  have  felt  it  to  be  niy  duty  care- 
fully to  consider  those  doubts,  and  in  the  result  I  am  satisfied 
with  the  conclusion  at  which  my  learned  brother  and  the  learned 
Judges  have  arrived.  That  this  case  does  not  fall  within  the 
words  of  the  statute  is,  I  think,  clear.  The  words  of  the  statute 
are  [his  Lordship  read  them]  :  and  this  deed  neither  conveys  any 
real  estate  nor  assigns  any  personal  estate  to  be  laid  out  in  the 
purchase  of  real  estate,  nor  charges  or  incumbers  any  real  estate 
or  any  personal  estate  to  be  so  laid  out.  It  simply  creates  an 
obligation  to  be  performed  by  the  covenantor,  or  by  his  executors, 
within  a  limited  time  after  his  decease.  It  has  left  it  to  the  cove- 
nantor in  the  mean  time  to  dispose  of  his  estate,  both  real  and 
personal,  as  fully  and  effectually  as  he  could  have  done  if  the  deed 
had  never  been  executed. 

If,  therefore,  this  deed  be  invalid  in  law,  its  invalidity  most 
arise  not  from  the  express  provisions,  but  from  the  policy  of  the 
statute,  and  it  was  upon  this  point,  indeed,  that  the  argument 
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again&t  the  deed  mainly,  if  not  wholly,  proceeded,  and  that  the 
doubts  which  I  have  felt  upon  the  question  entirely  depended. 

It  was  much  pressed  in  argument,  that  to  uphold  this  deed 
would  be  to  enable  any  person,  by  means  of  such  covenants  as  are 
contained  in  it,  to  dispose  of  all  his  real  estate  to  charitable  uses. 
Any  person,  it  was  said,  might  covenant  to  pay,  for  charitable 
purposes,  a  sum  exceeding  the  value  of  his  whole  estate,  both  per- 
sonal and  real,  and  the  covenant  might  be  enforced  against  his 
heirs  or  devisees,  as  well  as  against  his  executor ;  and  it 
must  be  *  admitted,  that  this  might  be  the  case,  but  the  *  539 
statute  has  not  in  terms  forbidden  it,  and  the  question  still 
remains,  Is  such  a  disposition  void ,  as  being  against  the  policy  of 
the  statute  ? 

There  is,  perhaps,  no  question  in  the  law  more  difficult  to  be 
determined  than  the  question  what  particular  acts,  not  expressly 
prohibited,  shall  be  deemed  to  be  void,  as  being  against  the  policy 
of  a  statute.  It  is  no  doubt  the  duty  of  the  Courts  so  to  construe 
statutes,  as  to  suppress  the  mischief  against  which  they  are  di- 
rected, and  to  advance  the  remedy  which  they  were  intended  to 
provide ;  but  it  is  one  thing  to  construe  the  words  of  a  statute, 
and  another  to  extend  its  operation  beyond  what  the  words  of  it 
express.  In  the  latter  case,  one  very  material  consideration,  as 
I  conceive,  must  be,  whether  the  state  of  circumstances  to  which 
the  operation  of  the  statute  is  proposed  to  be  e&tended  existed,  or 
might  exist  at  the  time  when  the  statute  was  passed ;  for  if  we 
find  this  to  be  the  case,  and  the  statute  is  silent  upon  the  subject, 
it  may,  I  think,  be  reasonably  concluded  that  it  was  not  intended 
by  the  legislature  that  such  a  state  of  circumstances  should  ^fall 
within  the  provisions  of  the  statute. 

At  the  time  when  the  statute  was  passed,  on  which  the  question 
before  us  depends,  it  must  have  been  well  known  to  the  legislature 
that  obligations  of  this  description  might  be  so  entered  into  as  to 
be  capable  of  beii%  enforced  against  the  real  estates  of  the  persons 
bound  by  those  obligations,  but  yet  the  statute  is  silent  as  to  such 
obligations.  This,  as  it  seems  to  me,  is  of  itself  a  circumstance 
of  no  mean  importance,  but  it  becomes  of  greater  importance  when 
we  consider  the  provisions  of  the  statute.  This  statute  does  not 
avoid  all  charitable  dispositions.  It  leaves  it  open  to  a  tes- 
tator to  convert  *his  property  into  pure  personal  estate ;  to  *  540 
dispose  of  it  when  so  converted  in  charity  to  whatever 
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extent  he  may  think  fit,  and  however  much  his  kindred  may  be 
prejudiced  by  the  disposition.  Its  main  object  and  purpose  seems 
to  be,  to  prevent  the  inalienability  of  land  consequent  upon  the 
creation  of  charitable  uses  or  trusts.  The  introductory  recital  is 
thus :  [His  Lordship  read  it.]  And  although  the  ulterior  part  of 
the  same  recital  speaks  of  dispositions  by  languishing  or  dying 
persons,  or  by  other  persons  to  uses  called  charitable,  to  take  place 
after,  their  deaths,  to  the  disherison  of  their  heirs,  it  speaks  of  such 
dispositions  not  as  being  mischievous  of  themselves,  and  without 
reference  to  the  inalienability  of  knd,  but  as  being  the  means  by 
which  that  public  mischief  has  been,  of  late  years,  greatly  increased. 
The  enactments  of  the  statute  strike  at  the  very  root  of  this  evil, 
and  no  doubt  are  sufficiently  stringent.  In  construction,  perhaps, 
they  have  been  carried,  in  early  times,  beyond  what  the  Court  has, 
of  late  years,  been  inclined  to  carry  them;  but  looking  at  the 
statute  in  connection  with  the  decisions  upon,  I  think  the  fair  re- 
sult is,  that  it  is  to  be  construed  as  aimed  at  preventing  not  dispo- 
sitions in  favour  of  charity,  but  the  inalienability  of  land  consequent 
upon  such  dispositions. 

The  case  of  Sorresbp  v.  ffollinsj  (a)  referred  to  by  the  learned 
Judges  on  another  point,  and  the  case  of  The  Attorney-General  v. 
Meyrich^Qi)  support  this  view.  When,  therefore,  we  are  called 
upon  to  pronounce  a  disposition  not  in  terms  prohibited  by  the 
statute  to  be  void,  as  being  contrary  to  its  policy,  it  is  material  to 
consider  what  the  terms  of  the  disposition  are,  whether  it  tends 
to  the  mischief  which  the  statute  was  intended  to  prevent, 
*  541  and  upon  examining  this  deed,  I  cannot  find  that  it  *  has 
any  such  purpose.  On  tlie  contrary,  the  plain  intent  and 
purpose  of  this  deed  is  the  investment  of  60,000/.  in  the  3/. 
per  centum  consolidated  annuities,  to  be  held  upon  charitable 
trusts. 

So  far,  then,  as  this  case  depends  upon  the  purpose  of  the  deed, 
there  is  not,  as  it  seems  to  me,  any  thing  contained  in  it  which  is 
repugnant  to  the  policy  of  the  Act,  and  the  cases  which  were  re- 
ferred to  in  the  argument  against  the  deed  fall  far  short  of  satisfy- 
ing me  that  it  can  be  impeached  upon  this  ground. 

It  was  urged,  however,  i^inst  the  validity  of  the  deed,  that  at 
the  time  of  its  execution,  the  state  of  the  covenantor's  property 

(a)  9  Mod.  221.  (6)  2  Ves.  Sen.  44. 
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was  such,  that  the  covenant  could  not  be  satisfied  without  resort 
being  had  to  his  personal  chattels  savouring  of  realty,  but  the  deed 
does  not  purport  to  assign  these  personal  chattels,  nor,  as  I  have 
already  observed,  in  any  manner  bind  them.  Had  it  done  so,  the 
case  might  have  fallen  within  the  very  words  of  the  statute.  The 
state  of  the  covenantor's  property  might  be  wholly  changed  before 
the  covenant  could  be  put  in  suit,  and  we  cannot,  I  think,  hold  the 
deed  to  be  void  upon  this  ground,  or  upon  any  ground  connected 
with  the  state  of  the  covenantor's  property,  unless  we  are  prepared 
to  hold  that  every  disposition  of  a  debt  to  charitable  uses  is  void, 
if,  or  so  far  as  the  debt  may  fall  to  be  satisfied  out  of  real  estate 
or  personalty  savouring  of  realty,  a  point  to  which  I  shall  presently 
advert. 

Some  argument  against  the  deed  was  also  attempted  to  be 
founded  on  the  state  of  the  property  at  the  death  of  the  covenantor, 
but  the  answer  to  this  argument  is,  that  the  validity  of  the  deed 
milst  be  determined  at  the  time  of  its  execution.  It  cannot 
be  valid  or  invalid  from  *time  to  time  according  to  the  state  *  642 
of  the  property  which  can  be  reached  under  it. 

Another  argument,  and,  as  it  has  appeared  to  me,  having  regard 
to  the  earlier  decisions  upon  the  statute,  the  most  difiicult  to  be 
met  was  this,  that,  upon  the  covenant  being  put  in  suit,  and  judg- 
ment obtained  upon  it,  chattels  real,  or  even  real  estate,  might  be 
taken  in  execution  and  held  for  the  purpose  of  satisfjring  what  was 
due  upon  the  judgment ;  but,  although  such  property  might,  no 
doubt,  be  taken  under  an  execution  upon  the  judgment,  I  much 
doubt  whether  it  could  properly  be  held  by  the  trustees.  I  am 
disposed  to  think  that  it  would  be  the  duty  of  the  trustees  to  real- 
ize the  judgment  and  invest  the  proceeds  in  bank  annuities  upon 
the  trusts  of  the  deed.  But,  at  all  events,  this  result  of  real  estate 
or  chattels  real  being  held  under  a  judgment,  if  it  be  the  result  of 
such  a  covenant  as  this,  would  be  the  consequence  only  of  the 
remedies  which  the  law  gives  for  the  recovery  of  debts  or  dam- 
ages. And,  extended  as  have  been  the  decisions  upon*  this  statute, 
I  am  not  aware  that  they  have  ever  gone  to  the  length  of  establish- 
ing that  a  disposition  of  property  for  charitable  purposes  would  be 
void  because  real  estate  or  chattels  real  might  or  would  be  afiected 
by  the  remedies  which  the  law  gives  for  the  recovery  of  such 
property. 

The  current  of  the  modern  decisions  certainly  would  not  justify 
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such  a  conclusion.  In  The  Attomey-  General  v.  CHles  (a)  it  was 
held,  that  East  India  stock  might  be  well  given  to  charity,  although 
the  profits  of  the  East  India  company,  out  of  which  the  dividends 
are  payable,  are,  as  it  would  seem,  in  part  derived  from  real  estate 
in  this  country.    In  March  v.  Attorney-  General  (ft)  it  was 

♦  648    *  held,  that  a  policy  of  insurance  might  be  so  given,  al- 

though the  policy  was  payable  out  of  the  assets  of  the  insur- 
ance company,  which  partly  consisted  of  real  estate.^ 

And  Airther  (which  seems  to  me  to  be  a  matter  of  much  greater 
importance),  it  has  not,  so  far  as  I  am  aware,  ever  been  the  prac- 
tice of  this  Court,  in  cases  where  a  residue  has  been  given  to 
charity,  to  direct  any  inquiry  whether  the  residue  has  consisted  of 
debts,  or  to  what  extent,  if  any,  those  debts  would  be  payable  out 
of  the  real  estate  of  the  debtors ;  an  inquiry  which,  if  the  princi- 
ple contended  for  by  the  parties  opposed  to  this  deed  can  be  main- 
tained, ought  to  be  directed  in  every  such  case.  For,  so  fiEur  as 
respects  the  source  from  which  the  debts  are  to  be  paid,  there  can- 
not, I  think,  be  any  sound  distinction  between  a  debt  contracted 
by  or  due  from  the  testator  or  settlor  himself  and  debts  due  to 
him  from  third  persons.  In  all  such  cases  of  gifts  of  residue,  the 
general  debts,  so  far  as  I  am  aware,  have  always  been  treated  as 
part  of  the  pure  personal  estate.  The  executors  must  receive 
them  and  hand  them  over  to  the  charity  in  money,  for  the  statute 
prevents  the  charity  from  electing  to  take  them  as  charges  upon 
the  lands  of  the  debtors.  So,  in  the  present  case,  the  executors 
must  pay  the  debt  or  the  damages.  To  hand  over  to  the  charily 
trustees  assets  savouring  of  realty  would  not  only  be  in  contraven- 
tion of  the  statute,  but,  as  I  apprehend,  would,  under  the  circum- 
stances of  this  case,  be  a  breach  of  tmst  on  their  part.  The  case 
of  Foone  v.  Blount  (ef)  appears  to  me  in  this  respect  to  be  parallel 
to  the  present  case. 

Upon  the  whole,  therefore,  my  opinion  is,  that  this  deed  is  valid, 
and  that  the  dispositions  contained  in  it  must  be  carried  into 
effect. 

*  644       ♦  It  was  argued  on  behalf  of  the  parties  opposed  to  the 

deed,  that,  assuming  the  covenant  to  be  alternative,  and 
the  remedy  to  be  upon  the  second  branch  of  it,  the  amount  recov- 

(a)  5  L.  J.  (N.  S.)  U.  (c)  Amb.  820.  767 ;  Cowp.  464. 

(b)  6  Beav.  483. 

*  See  Myers  v.  Pengal,  2  De  G.,  M.  &  G.  699,  n.  (2),  and  cases  cited. 
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erable  having  been  made  subject  to  the  payment  of  the  funeral 
and  testamentary  expenses  and  other  debts,  and  of  legacies  and 
annuities,  ought  to  be  treated  as  a  gift  of  residue,  and  that  an 
apportionment  ought  to  be  directed  as  in  the  ordinary  case  of  a 
residuary  gift  to  charity,  but  I  see  no  foundation  for  this  argu- 
ment. In  cases  of  residuary  dispositions  in  favour  of  charity,  the 
apportionment  is  directed  in  consequence  of  the  partial  failure  of 
the  disposition  by  reason  of  the  provisions  of  the  statute,  but  if 
this  covenant  is  not  affected  by  the  statute,  there  is,  in  this  case, 
no  partial  £Eiilure. 


•  The  DOVER  GAS-LIGHT  COMPANY  v.  The  MAYOR,    •  645 
ALDERMEN,  and  BURGESSES   of   the  Borough   of 
DOVER. 

1855.    July  10,  ^4.    Before  the  Lords  Justices. 

An  Act  empowering  a  company  to  contract  for  purposes  of  public  advantage 
ought  not  to  receive  a  narrow  construction.  Therefore,  in  construing  a  gas 
company^s  Act,  which,  after  requiring  the  consent  of  certain  local  commis- 
sioners to  breaking  up  of  the  pavements,  provided,  that,  where  any  consent 
was  required  and  should  be  obtained  by  the  company  to  break  any  pavement, 
to  lay  down  pipes,  or  for  any  other  purpose,  which  might  be  required  under 
the  Act,  nothing  in  the  Act  contained  should  (after  such  consent  obtained 
and  after  twenty-four  hours^  notice)  prevent  the  company  from  breaking  up 
the  pavement  for  the  purpose  of  laying  down  pipes,  or  for  any  other  purpose 
which  might  be  required  under  the  Act.  Held,  that  a  construction  "  reddendo 
singula  singulis  ^  was  not  the  correct  one,  and  that  the  power  to  break  the 
pavement  was  not  to  be  confined  to  the  particular  purpose  to  which  the  con- 
sent had  been  expressly  given. ^ 

This  was  originally  an  appeal  from  the  decision  of  Yice-Ghan- 
cellor  Wood  on  a  motion  for  an  injunction ;  but,  by  arrangement, 
instead  of  the  appeal  motion  being  heard,  the  cause  came  on 
before  their  Lordships  to  be  disposed  of  on  a  motion  for  decree. 

The  plaintiffs  were  incorporated  by  an  Act  of  Parliament  passed 
in  the  year  1822,  intituled  "  An  Act  for  Lighting  the  Town  and 
Port  of  Dover,  and  places  adjacent,  in  the  County  of  Kent,  with 

>  See  Kerr  Inj.  846,  366,  398;  Attorney- General  v,  Sheffield  Gas  Con- 
sumers' Co.,  3  De  G.,  M.  &  G.  304  and  n.  (2). 
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Gas,"  and  were  established  as  a  companj  for  lighting  the  town  of 
Dover  with  gas,  with  power  from  time  to  time  to  enter  into  and 
make  contracts  with  the  commissioners  appointed  under  certain 
local  Acts  of  the  18th  and  50th  Geo.  3,  or  any  other  conmiission- 
ers  who  for  the  time  being  should  have  the  control,  direction,  or 
management  of  the  lighting  of  the  said  town  and  port,  and  places 
adjacent,  or  with  any  other  persons  or  corporations  who  might  be 
willing  to  contract  for  the  lighting  of  the  town  and  port,  and 
places  adjacent,  or  any  premises  therein. 

The  sections  in  the  Act  of  Parliament  which  were  the 
*  546    *  most  material  for  the  purposes  of  this  suit  were  the  46th, 
46th,  and  47th,  the  two  former  of  which  were  as  follows : 

'^  45.  That  it  shall  be  lawful  for  the  said  company,  and  they  are 
hereby  fully  authorized  and  empowered  (subject  to  the  provisions 
and  restrictions  herein  mentioned),  by  their  servants,  agents, 
workmen,  and  others,  from  time  to  time  to  make  and  erect  such 
retorts,  gasometers,  receivers,  and  other  buildings,  cisterns, 
machines,  engines  and  other  apparatus,  cuts,  drains,  sewers, 
water-courses,  reservoirs,  and  other  works,  and  to  sink  and  lay 
pipes  of  such  construction  and  in  such  manner  as  the  said  com- 
pany shall  think  necessary  or  proper  for  carrying  the  purposes  of 
this  Act  into  execution,  and  also  in  a  careful  and  workmanlike 
manner,  doing  thereby  as  little  damage  as  may  be,  to  break  up  the 
soil,  pitching,  and  pavements  of  any  streets,  highways,  roads, 
ways,  footpaths,  lanes,  and  passages  within  the  said  town  and  port 
of  Dover,  and  the  liberties  and  precincts  thereof,  or  adjacent 
thereto,  and  to  dig  and  sink  trenches  and  drains,  and  lay  mains 
or  pipes,  and  put  stop-cocks,  syphons,  plugs,  or  branches  from  such 
pipes,  in,  under,  across,  and  along  such  streets,  highways,  roads, 
ways,  footpaths,  lanes,  and  passages,  and  in  such  manner  as  shall 
be  necessary  for  the  purpose  of  carrying  this  Act  into  execution, 
or  supplying  any  such  light  as  aforesaid ;  and  from  time  to  time 
to  alter  the  position  of  and  to  repair,  relay,  and  maintain  such 
pipes,  stop-cocks,  syphons,  and  plugs  or  branches,  and  also  to 
carry,  fit  up,  and  furnish  any  pipe  or  pipes,  cocks  or  branches,  or 
other  necessary  apparatus,  from  any  main  or  pipe  laid  in  any 
street,  highway,  roadway,  lane,  footpath,  or  passage,  by  the  said 
company  by  virtue  of  this  Act  into  a  dwelling-house  or  houses, 
manufactories,  public  or  private  buildings,  for  the  purpose  of  light- 
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ing  the  same  from  any  such  mains  or  pipes,  and  to  fix, 
place,  and  maintain  any  apparatus  or  *  convenience  neces-  *  547 
sary  or  requisite  or  deemed  advisable  for  securing  to  any 
dwelling-house  or  houses,  manufactories,  public  or  private  build- 
ings, a  proper  and  competent  supply  of  gas,  or  for  measuring  and 
ascertaining  the  extent  of  such  supply,  and  also  to  alter  or  amend 
any  work  which  shall  have  been  placed  when  the  same  shall  be 
bad  and  imperfect,  or  which  shall  be  injured  or  damaged  in  such 
dwelling-house  or  houses,  manufactories,  public  or  private  build- 
ings, and  to  do  all  such  other  acts,  matters,  and  things  of  the  same 
or  the  like  nature  as  shall  from  time  to  time  be  necessary  and 
convenient  for  the  purposes  of  carrying  this  Act  into  execution : 
provided  always,  that  a  proper  compensation  be  made  by  the  said 
company  of  proprietors  for  any  damage  to  be  done  by  the  said  Acts 
respectively;  and  provided  also,  that  nothing  herein  contained 
shall  extend  or  be  construed  to  extend  to  autiiorize  or  empower 
the  said  company  or  their  successors  to  sink  or  make  any  such 
cuts,  drains,  sewers,  watercourses,  and  reservoirs,  in  any  situation 
or  direction  where  the  same  can,  shall,  or  may  injure  any  present 
or  fiiture  public  or  private  drain,  sewer,  or  well,  nor  to  carry  or 
lay  any  pipe  or  pipes,  cocks  or  branches,  from  any  main  or  pipe 
into  or  against  any  dwelling-house  or  dwelling-houses,  manufacto- 
ries, public  or  private  buildings  as  aforesaid,  or  so  to  continue  the 
same  without  the  consent  in  writing  of  the  owner  or  owners,  or 
occupier  or  occupiers,  for  the  time  being,  of  every  such  dwelling- 
house  or  dwelling-houses,  manufactories,  public  or  private  build- 
ings as  aforesaid :  provided  also,  that  the  soil,  pitchings,  gutters, 
and  pavements  of  any  streets,  highways,  roads,  ways,  footpaths, 
lanes,  and  passages  within  the  present  pr  future  jurisdiction  of  the 
said  commissioners  for  executing  the  said  recited  Acts  of  the  ISth 
and  50th  years  of  the  reign  of  his  said  late  Majesty,  shall  only  be 
broken  up  with  the  consent  of  such  commissioners,  and 
under  the  inspection  of  their  *  surveyor :  provided  also,  •  548 
that  all  works  to  be  done  or  repaired  within  the  jurisdiction 
of  such  last-mentioned  commissioners  be  done  under  the  inspec- 
tion of  such  surveyor  aforesaid  (emergencies  excepted) :  provided 
also,  that  all  other  public  streets,  roads,  and  highways  shall  only 
be  broken  up  with  the  consent  of  the  commissioners,  trustees,  or 
surveyors  under  whose  care  or  superintendence  the  same  roads  or 
highways  may  be,  and  under  the  inspection  of  the  surveyor  or  sur- 
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veyors  of  the  commissioners  or  trustees  respectively :  provided 
also,  that  all  private  roads  or  ways  shall  only  be  broken  np  with 
the  consent  of  the  occupier  or  occupiers,  and  owner  or  owners  of 
the  soil  thereof  respectively.  ' 

^^  46.  Provided  always,  and  be  it  further  enacted,  that  in  all 
cases  where  any  consent  is  required  to  be  and  shall  be  obtained  by 
the  said  company,  to  break  or  take  up  or  remove  any  pavement, 
soil,  or  ground  in  or  of  any  streets,  squares,  market-places, 
bridges,  highways,  or  other  public  places  in  the  said  town,  town- 
ship, or  parish,  in  order  to  lay  down  any  main  or  mains,  pipe  or 
pipes  to  convey  gas,  or  for  any  other  purpose  which  may  be  required 
under  this  Act,  nothing  in  this  Act  contained  shall^  after  such 
consent  obtained  as  aforesaid,  and  after  twenty-four  hoars'  previous 
];iotice  (or  in  case  of  emergency,  after  three  hoars'  previous 
notice)  in  writing  from  the  said  company  or  their  clerk,  gi?en 
to  or  left  at  the  place  of  abode  of  such  surveyor  or  surveyors,  or 
of  the  clerk  to  such  trustees  or  commissioners,  or  the  person  hav- 
ing the  property  of  such  soil  or  pavement,  be  deemed  or  construed 
to  extend  to  prevent  the  said  company  from  repairing  such  main 
or  mains,  pipe  or  pipes,  or  from  breaking  or  taking  up,  or  remov- 
ing any  pavement,  soil,  or  ground  in  or  of  any  streets,  squares, 
market-places,  bridges,  highways  or  other  public  place  what- 
soever, for  the  purpose  of  laying  down  or  repairing  any 
*  549  •  such  main  or  mains,  or  any  pipe  or  pipes  whatsoever,  or 
for  any  other  purpose  which  may  be  required  under  tliis 
Act." 

The  47th  section  provided,  that  if  the  owners  of  private  houses 
required  pipes  which  had  been  laid  down  to  their  houses  to  be  re- 
moved, the  company  should  remove  them  within  a  limited  time. 

The  plaintifis,  immediately  aft^r  the  passing  of  the  Act,  com- 
menced supplying  gas  to  the  inhabitants  of  the  town  of  Dover, 
and  laid  down  their  mains  and  pipes  through  the  streets  and 
thoroughfares  of  the  town,  and  the  conunissioners  for  executing 
the  Acts  of  the  18th  and  50th  Geo.  3  had  consented  to  the  pave- 
ment, soil,  and  ground  of  the  streets  and  thoroughfares  being 
taken  up  and  removed  for  that  purpose. 

A  new  contract  for  lighting  the  town  of  Dover  was  entered  into 
by  the  plaintifis  upon  the  SOth  December,  1843.    By  this  contract, 
which  was  made  between  the  above-mentioned  conunissioners  of 
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the  one  part,  and  the  plaintifis  of  the  other  part,  the  commis- 
Bioners  did,  for  themselves  and  their  successors,  and  so  far  as 
they  lawfnllj  might,  give  and  grant  unto  the  gas  company  and 
their  successors  for  the  term  of  twenty-one  years,  from  the  6th 
day  of  January  then  next  ensuing  (determinable  nevertheless  by 
t^e  said  commissioners  as  is  hereinafter  mentioned)  the  liberty, 
leave,  license,  and  consent  of  the  commissioners  to  continue  the 
gas  mains  and  pipes  already  placed  and  laid,  and  to  place  and 
lay  new  mains  and  pipes  when  and  where  the  same  should  be  re- 
quired and  directed,  and  from  time  to  time  to  replace,  renew,  and 
repair  the  same  or  either  of  them  for  the  conveyance  and 
conduct  of  gas  to  be  used  in  lighting  lamps  or  other  *  lights  *  550 
in  and  along  the  streets,  lanes,  roads,  passages,  and  other 
public  places  in  and  near  the  town  of  Dover,  and  places  adjacent, 
under  the  inspection  and  subject  to  the  approbation  of  the  com- 
missioners or  their  surveyor  for  the  time  being,  and  to  take  up  so 
much  of  the  pavements,  soils,  and  pitchings  under  the  direction 
of  the  said  commissioners,  or  their  surveyor,  in  the  said  streets, 
lanes,  roads,  passages,  and  other  public  places  as  might  be  neces- 
sary to  lay  and  place  such  new  mains  and  pipes  as  aforesaid,  or 
for  replacing,  renewing,  and  repairing  the  same,  or  the  mains  and 
pipes  already  placed  and  laid  from  time  to  time  when  the  same,  or 
either  of  thepa,  should  require,  so  that,  in  so  doing,  as  little  harm 
and  damage  as  possible  should  be  done,  and  the  several  terms  and 
conditions  thereinafter  specified  should  be  duly  observed  by  and 
on  the  part  of  the  gas  company  and  their  successors :  provided 
always,  that  no  main  or  branch  pipe  should  be  laid  under  any  footway 
without  the  special  consent,  in  writing,  of  the  commissioners  for 
that  purpose  being  first  had  and  obtained.  The  deed  contained 
covenants,  on  the  part  of  the  gas  company  with  the  commissioners, 
to  provide  and  keep  cleaned  and  repaired  all  proper  and  necessary 
mains,  branch  and  service  pipes,  and  all  the  necessary  apparatus 
for  making,  preparing,  and  purifying  gas  upon  the  most  in;iproved 
principles  of  extraction  and  refinement,  together  with  all  necessary 
furniture  for  lighting  the  aforesaid  streets,  lanes,  roads,  passages, 
and  other  public  places  with  gas. 

By  the  Public  Health  Act,  1848,  and  an  order  of  the  general 
board  of  health,  dated  the  23d  May,  1850,  the  powers  which  had 
been  vested  in  the  above-mentioned  commissioners  were  trans- 
ferred to  the  defendants  (the  mayor,  aldermen,  and  burgesses 
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of  the  borough  of   Dover)   as  constituting  the  local  board  of 
health. 

•  651       *  The  consumption  of  ga&  within  the  borough  had  greatly 

increased,  and  in  order  to  supply  the  demand  for  gas 
made  upon  them,  it  had  lately  become  necessary  for  the  plain- 
tiffs to  purchase,  and  they  had  purchased  a  piece  of  ground  within 
the  borough  of  Dover,  upon  which  they  proposed  and  intended  to 
erect  a  gasometer.  They  further  proposed  and  intended  to  convey 
to,  and  keep  in  such  gasometer  a  store  of  gas,  but  they  did  not 
propose  or  intend  to  manufacture  any  gas  on  the  said  piece  of 
ground.  They  further  proposed  and  intended  to  connect  such 
gasometer  with  proper  mains  and  pipes,  and  to  carry  such  mains 
and  pipes  under  and  through  the  streets,  roads,  and  lanes  of  the 
borough,  for  the  purpose  of  meeting  and  supplying  the  increased 
demand  for  gas. 

According  tb  the  statements  of  the  bill,  the  defendants  alleged 
that  the  intend^ed  erection  by  the  plaintiffs  of  a  gasometer  on 
the  ground  purchased  by  the  plaintiffs  within  the  borough  was 
the  establishment  of  a  noxious  or  offensive  business,  trade,  or 
manufacture  within  the  limits  of  the  jurisdiction  of  the  defend- 
ants as  the  local  board  of  health,  and  they  refused  to  consent 
thereto,  and  threatened  and  intended  to  prevent  the  same  by 
all  means  in  their  power,  and  they  declined  to  allow  the  plaintifis 
to  open  the  streets,  or  to  lay  down  pipes  for  the  purpose  of  con- 
veying gas  from  the  said  gasometer,  and  they  refused  to  exercise, 
either  by  themselves  or  their  surveyor,  any  judgment  as  to,  or  to 
give  any  approbation  of,  the  manner  in  which  the  said  streets 
should  be  opened,  for  the  purpose  of  laying  down  the  said  pipes, 
but  they  insisted  and  contended  that  the  said  streets  should  not  be 
opened  in  any  manner  whatever. 

On  the  15th  May,  1855,  the  plaintiffs  commenced  dig- 

•  552  ging  a  trench  in  Footer's  Place,  being  one  of  the  *  streets 

within  the  borough,  in  order  to  lay  down  a  main  pipe,  and 
they  brought  to  the  spot  six  lengths  of  pipe  and  a  bend  to  be  laid 
down.  The  surveyor  of  the  defendants  then  put  on  a  gang  of 
men  and  filled  in  the  trench,  and  took  down  the  names  of  the  five 
men  who  had  been  working  for  the  plaintiffs,  and  stated  that  they 
would  be  summoned  for  penalties  under  the  68th  section  of  the 
Public  Health  Act,  1848. 

The  bill  alleged  that  the  plaintiffs  were  unable  to  proceed  in 
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opening  the  streets  without  the  danger  of  occasioning  a  breach  of 
the  peace  between  their  servants  and  those  of  the  defendants,  and 
that  the  plaintifis  were  unable  to  procure  the  interference  of  any 
magistrate  or  constable  by  reason  of  the  claim  of  right  set  up  by 
the  defendants  under  the  said  Acts  of  Parliament. 

The  bill  further  alleged,  that  there  was  now,  and  for  many 
years  past  had  been,  a  gas  pipe  of  the  plaintiffs  laid  and  main- 
tained through  the  whole  length  of  Fector's  Place,  and  that  the 
trench  made  by  the  plaintifis  was  close  and  parallel  to  that  pipe, 
it  further  alleged,  that  there  had  for  many  years  past  been  mains 
and  pipes  of  the  plaintiffs  laid  and  maintained  from  Fector's  Place 
to  the  gas  works  of  the  plaintiffs,  and  passing  the  site  of  the  in- 
tended gas-holder,  and  that  the  mains  and  pipes  to  be  connected 
with  the  intended  gas-holder  would  be  alongside  and  close  to  such 
existing  mains  and  pipes. 

The  prayer  of  the  bill  was,  that  it  might  be  declared  that  the 
plaintiffs,  under  and  by  virtue  of  their  Act  of  incorporation,  were 
entitled  to  sink  and  lay  down  pipes,  and  in  a  careful  and  work- 
manlike manner,  doing  as  little  damage  as  might  be,  to  break  up  the 
soil,  pitchings,  and  pavements  of  the  streets,  roads,  lanes,  and 
passages  within  the  borough  of  Dover,  and  to  lay  mains  or 
pipes  *  along  such  streets,  roads,  and  passages  in  such  *  553 
manner  as  should  be  necessary  for  the  purpose  of  the  said 
Act ;  the  plaintiffs  being  ready  and  willing  (if  the  Court  should 
be  of  opinion  that  the  defendants,  under  the  circumstances 
therein  stated,  were  entitled  to  require  the  same)  that  the  said 
pipes  should  be  laid  down,  and  the  said  soil,  pitchings,  and  pave- 
ments broken  up,  under  the  inspection  and  subject  to  the  approba- 
tion of  the  defendants  or  their  surveyor,  as  to  the  manner  of 
lajdng  down  and  breaking  up  the  same  respectively ;  that  the  de- 
fendants, their  workmen,  servants,  ofiicers,  and  agents,  might  be 
restrained  by  the  order  and  injunction  of  the  Court  from  prevent- 
ing or  interfering  with  the  plaintiffs  in  laying  down  pipes  and 
breaking  up  the  soil,  pitchings,  and  pavements  of  the  streets, 
lanes,  and  passages  within  the  borough  of  Dover,  and  performing 
the  other  works  authorized  by  the  Act  incorporating  the  plain 
tiffs. 

Mr.  Molt  and  Mr.  Cairns,  for  the  plaintiffs. 
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Mr.  W.  M,  JameB  and  Mr.  H.  Clarke,  for  the  defendants. 

The  nature  of  the  arguments  appears  sufficiently  firom  the  judg- 
ments. 

Judgment  reserved. 

July  14. 

Thb  Lobd  Justice.  Enioht  Bruce.  —  The  main,  if  not  the  only, 
question  in  this  cause  is  whether,  without  the  consent  of  the  de- 
fendants, but  under  the  conditions,  in  all  other  respects,  prescribed 
by  the  Act  of  1822,  mentioned  in  the  pleadings,  the  plainti£BB  law- 
fully can,  in  those  streets  of  the  town  of  Dover  in  which  gas-ppes 
have  already  been-  lawfully  laid  down  by  them  under  the  provisions 
of  the  Act,  and  now  are  in  use  accordingly,  lay  down  ad- 
*  554  ditional  gas-pipes  parallel  *  and  to  be  used  with  the  others 
for  the  same  purpose  of  suppljring  gas-light  in  the  town, 
and  I  am  of  opinion  that,  according  to  the  true  construction  of  the 
Act,  particularly  those  sections  of  it  which  have  been  called  the 
45th,  46th,  and  47th,  the  question  must  be  answered  in  the  af- 
firmative. It  is  one  as  to  which  I  do  not  upon  reflection  entertain 
any  doubt ;  the  language  of  the  46th  section,  according  to  its  ordi- 
nary and  proper  meaning,  being  large  enough  to  admit,  and  there 
being,  I  think,  nothing  in  the  context  to  prevent  or  to  render 
unreasonable  or  inconvenient  this  interpretation. 

We  were  asked  by  the  counsel  on  each  side  to  decide,  so  fiur 
as  we  could,  a  point,  upon  which,  though  merely  legal,  we  have 
certainly,  on  the  pleadings  and  according  to  the  course  of  the 
Court,  jurisdiction  to  make  a  declaration  and  enforce  that  deckra- 
tion  by  an  injunction,  and  I  have  no  objection  to  do  so. 

Something  was  said  in  argument  of  the  plaintiffs'  gasometer, 
with  which  the  new  pipes  are  to  be  connected.  The  gasometer 
ought  not,  I  conceive,  to  stand  in  their  way.  Built  on  land,  the 
private  property  of  the  plaintiflb,  it  has  not  hitherto  become  a 
nuisance  or  caused  a  nuisance,  nor  does  the  evidence  persuade  me 
that  it  will,  certainly  or  even  probably,  hereafter  become  a 
nuisance  or  cause  a  nuisance. 

The  Lobd  Justice  Turner.  —  The  case  stands  now  before  us 
in  a  different  position  from  that  in  which  it  stood  before  the  Vice- 
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Chancellor,  for  the  question  before  his  Honor  was  as  to  the  pro- 
priety  of  granting  an  interim  injunction,  a  question  depending 
mainly  on  the  comparative  inconvenience  arising  from  granting  or 
withholding  the  injunction. 

*  The  question  now  before  us,  at  the  hearing  of  the  cause,    *  555 
is  one  of  right,  depending  mainly,  if  not  wholly,  on  the  con- 
struction of  the  Act  by  which  the  company  is  incorporated. 

By  that  Act  the  company  was  established  for  lighting  the  town ; 
btft  that  was  not  the  only  purpose  of  its  incorporation,  as  it  was 
incorporated  also  for  the  purpose  of  contracting  with  the  com- 
missioners for  lighting  the  town  and  port  and  places  a^acent,  and 
power  is  given  to  contract  accordingly.  The  Act  has  therefore 
two  purposes,  the  public  advantage  and  the  convenience  of  the 
inhabitants,  and  an  Act  of  Parliament  passed  for  these  purposes 
ought  not  to  receive  narrow  construction. 

We  must  consequently  look  at  the  particular  provisions  of  the 
Act  on  which  the  question  before  us  immediately  depends,  with  a 
view,  not  indeed  to  strain  the  construction  of  the  language  of  the 
Act,  but,  where  the  words  are  open  to  doubt,  to  give  them  a  con- 
struction which  may  advance  the  objects  of  the  Act. 

The  question  immediately  depends  on  the  45th  and  46th  seo* 
tions.    The  45th  is  thus :  [His  Lordship  read  it.] 

No  doubt  if  the  case  had  rested  there  the  company  could  not 
have  laid  down  pipes  without  the  consent  of  the  commissioners, 
but  then  comes  the  46th  section,  which  runs  thus :  [His  Lordship 
read  it.] 

There  is  as  it  seems  to  me  only  one  question  upon  this  section, 
and  that  is,  as  to  the  meaning  of  the  words  ^^  for  any  other  pur- 
pose which  may  be  required  under  this  Act."  It  is  contended  on 
the  part  of  the  defendants  that  the  clause  is  to  be  construed 
<^  reddendo  rnigiUa  *  ainffuiU^^^  and  that  the  consent  given  *  556 
for  any  purpose  must  be  used  for  the  same  purpose. 

But  if  this  had  been  the  intention  of  the  legislature,  surely  the 
rights  to  flow  from  the  consent  would  not  have  been  expressed  in 
terms  more  extensive  than  the  consent  from  which  they  were  to 
flow,  as  is  plainly  the  case  in  this  Act,  for,  according  to  the  lan- 
guage of  it,  if  the  required  consent  has  been  given  to  lay  down  any 
main  or  mains,  pipe  or  pipes,  the  Act  is  not  to  prevent  the  pave- 
ment from  being  broken  up,  for  the  purpose,  not  merely  of  laying 
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down  or  repairing  such  main  or  mains,  pipe  or  pipes,  but  any  pipe 
or  pipes  whatsoever. 

It  cannot,  I  think,  be  denied  that,  under  these  words,  if  consent 
was  given  to  lay  down  a  main  and  a  pipe,  or,  as  I  should  think,  a 
main  only,  in  a  street,  it  would  be  competent  to  the  company  to 
lay  down  any  number  of  pipes  in  the  same  street.  If,  then,  the 
right,  flowing  from  the  consent,  goes  beyond  the  consent  in  the 
one  case,  how  is  it  to  be  limited  in  another  ? 

The  very  next  section  in  the  Act,  the  47th,  tries  this  point.  'If 
owners  of  private  houses  require  pipes  which  have  been  laid  into 
their  houses  to  be  removed,  the  company  are  to  remove  them  in  a 
limited  time,  but  this  cannot  be  done  without  breaking  up  the 
pavement ;  and  where  is  the  right  to  break  up  the  pavement  for 
any  such  purpose,  unless  the  words  "  for  any  other  purpose  which 
may  be  required  under  this  Act,"  contained  in  the  preceding  sec- 
tion, be  construed  generally,  and  not  in  the  limited  sense  for  which 
the  defendants  have  contended  ? 

This  47th  section  has  suggested  to  my  mind  a  possible  doubt 
whether  the  words  "  required  under  this  Act "  might  not 
*  557  mean  "  rendered  obligatory  upon  the  company  *  by  the 
Act,"  but  this  point  was  not  suggested  in  argument,  and  I 
do  not  think  it  can  be  maintained.  The  language  of  the  46th 
section  is,  "may  be  required,"  not  "is  required."  The  word 
"  required  "  must,  I  think,  have  the  same  construction  in  the  latter 
part  of  the  section  as  in  the  early  part  of  it ;  and  in  the  early  part 
it  has  reference  to  a  consent  obtained.  If  the  word  "  required " 
in  this  part  of  the  section  be  construed  "  rendered  obligatory,"  we 
must  impute  to  the  legislature  that  it  meant  here  to  speak  of  a 
consent  obtained  to  an  act  rendered  obligatory.  If  such  had  been 
the  intention  I  think  more  appropriate  language  would  have  been 
used.  I  think,  too,  that  this  construction  would  be  against  the 
spirit  of  the  Act.  There  are,  as  I  have  observed,  public  and  pri- 
vate convenience,  and  why  are  we  to  suppose  that  the  legislature, 
encouraging  the  company  to  incur  expense  for  the  public  con- 
venience, did  not  intend  to  give  them  the  largest  range  of  profit  to 
which  private  convenience  might  lead  ? 

My  opinion,  therefore,  is,  that  neither  the  limited  construction 

contended  for  by  the  defendants,  nor  that  which  I  have  suggested, 

can  be  supported ;  and  the  case  then  comes  to  this,  that  a  general 

power  is  given  by  the  legislature,  and  there  is  no  sufficient  context 
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to  control  it.    Under  these  circumstances  the  general  power  must, 
I  think,  prevail. 

A  further  point  was  raised  on  the  part  of  the  defendants,  that 
the  local  Acts  (so  far  as  they  affect  the  question  before  us)  have 
been  repealed  under  the  provisions  of  the  Public  Health  Act,  and 
that  the  case  is  governed  by  the  68th  section  of  that  Act ;  but  upon 
examining  the  provisional  order  of  the  board  of  health,  which  I 
understand  to  have  been  sanctioned  by  Parliament,  I  am  satisfied 
that  there  is  no  foundation  for  this  argument. 


♦WHEATLEY  v.  BASTOW.  •SSS 

In  the  Matter  of  COLLINS,  one,  Ac. 

1855.    August  2.    Before  the  Lords  Justices. 

A  solicitor,  who,  without  authority,  instructed  counsel  to  appear  for  parties 
interested  in  money  in  Court,  and  to  consent  to  its  payment  out  of  Court, 
was  ordered  to  be  struck  off  the  rolls. 

The  facts  of  this  case  are  stated  ante,  page  261,  in  the  report  of 
the  hearing. 

In  pursuance  of  the  direction  given  by  their  Lordships  on  the 
hearing,  notice  was  given,  by  the  solicitor  to  the  suitor's  fund,  to 
Mr.  Collins,  to  show  cause  why  he  should  not  be  struck  off  the 
rolls  of  the  solicitors  of  the  Court. 

Mr.  Taylor  appeared  for  the  solicitor  for  the  suitors'  fund. 

Mr.  Cairns,  for  Mr.  Collins. 

The  Lord  Justice  Knight  Bbucb.  —  The  confidence  placed  by 
this  Court  in  solicitors  invests  them,  practically,  with  a  power  over 
the  property  intrusted  to  the  Court,  which  is  of  a  very  important 
and  extensive  description.  No  doubt  it  is  a  confidence  liable  to 
abuse,  but  I  am  happy  to  believe  that  very  few  instances  of  its 
abuse  occur. 

When  it  is  recollected  through  what  forms,  and  in  what  manner, 
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transfers  of  the  various  funds,  to  a  great  amount  standing  in  the 
name  of  the  accountant-general  of  the  Court,  are  obtained,  it  is 
obvious,  that  if  the  execution  of  the  duties  of  solicitors,  so  far, 

especially,  as  property  of  this  kind  is  concerned,  is  not 
*  559    carefully  *  watched,  ruin  of  the  most  painful  description 

may  ensue,  and  families  be  deprived  of  their  whole  means 
of  subsistence.  Persons  interested  in  these  funds  in  Court,  are, 
to  a  very  great  extent,  considered  as  represented  by  their  solicitors. 
If  a  solicitor  instruct  counsel  to  consent,  by  that  consent,  the 
client,  generally,  is  bound,  the  Court  acting  upon  it,  and  the  funds 
being  disposed  of  accordingly.  It  is  evident,  that  if  the  Court 
were  to  visit  cases  of  the  present  description  with  too  great  indul- 
gence or  lenity,  it  would  fail  in  the  performance  of  a  public  duty 
of  a  most  important  kind. 

In  the  present  case,  Mr.  Collins  was  the  solicitor  of  a  gentle- 
man named  Bastow,  and  also  of  his  own  niece,  Mrs.  Wheatley, 
and  of  her  brother,  and  perhaps  may  be  taken  to  have  been  the 
solicitor  of  her  husband  also.  All  tliese  persons  were  materially 
interested  in  a  fund  in  the  Court  of  Chancery.  Mr.  Collins, 
without  warrant,  without  authority,  without  any  permission 
which  could  by  any  reasonable  being  have  been  possibly  thought 
to  justify,  or  even  to  render  excusable  such  a  proceeding, 
instructed  counsel,  on  behalf  of  Mr.  Bastow  and  Mr.  and  Mrs. 
Wheatley,  to  consent  to  the  abstraction  of  the  fund  for  purposes 
alien  and  opposed  to  their  interests.  Mr.  Bastow  was  at  that  time 
absent  from  England,  and  it  is  said,  that  when  informed  of  what 
had  been  done,  he  disapproved  of  it,  but  he  seems  to  have  been  in 
a  sense  satisfied  by  Mr.  Collins's  acknowledgment  that  he  had 
done  wrong,  and  to  have  received  some  compensation  or  seciuity 
at  his  hands.  It  must  be  remembered,  however,  that  Mr.  Bastoir 
had  ceased  to  be  an  absolute  owner  at  that  time,  and  that  his 
rights  had  vested  in  the  trustees  of  his  marriage  settlement,  whose 
interests  were  not  communicated  to  the  Court,  and  were  not 

affected  to  be  represented. 
*560        •For  this  the  excuse  offered  by  Mr.  Collins  is,  that, 

though  the  marriage  settlement  was  prepared  in  his  own 
office,  and  he  was  the  solicitor  intrusted,  instructed,  and  employed 
for  the  purpose  of  preparing  it,  he  was  not  aware  of  the  nature  of 
the  settlement,  or  especially  that  this  property  was  included  in  it 
For  a  civil  purpose,  Mr.  Collins  would,  of  course,  make  such  an 
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assertion  ineffectually.  Perhaps  for  a  purpose  merely  criminal, 
in  the  ordinary  sense  of  the  term,  he  might  be  allowed  to  make 
that  assertion,  if  true,  effectually.  Whether  for  the  purpose  of 
the  present  application,  which  is  to  remove  Mr.  Collins  from  the 
confidential  position  of  a  solicitor  of  the  Court,  he  can  make  it 
effectually,  I  have  some  doubt,  but  having  that  doubt,  I  am  willing 
that  he  should  have  the  benefit  of  it.  I  am  sorry  to  say,  however, 
that  this  does  not,  in  my  opinion,  substantially  improve  the  case. 
Mrs.  Wheatley  was  his  niece,  he  was  on  terms  of  intimacy  with 
her.  He  had,  probably,  been  very  kind  to  her.  It  may  have  been 
his  duty  to  be  so,  but  it  was  a  duty  of  imperfect  obligation,  and  he 
should  have  every  credit  for  it.  She  was  frequently  at  his  house. 
Mr.  Collins  states,  that  the  arrangement  for  the  disposition  of  the 
property,  in  the  singular  and  most  improper  manner  resorted  to, 
wasi  a  frequent  subject  of  conversation  between  him  and  the  ladies 
of  the  family,  and  he  says  he  is  confident,  from  the  terms  on 
which  Mrs.  Wheatley  and  her  husband  were,  that  Mrs.  Wheatley 
would  have  informed  her  husband  of  all  that  took  place.  Mr. 
Collins  (and  it  is  creditable  to  him)  does  not  suggest  that  he  ever 
communicated  with  Mr.  Wheatley  himself  on  the  subject.  I  find 
it  impossible  to  believe,  that  if  Mr.  Collins  had  supposed  that  Mr. 
Wheatley  would  have  consented,  or  had  thought  the  transaction  a 
reasonable  or  proper  one,  he  would  not  have,  communicated  it  to 
Mr.  Wheatley.  It  is  quite  plain  that  he  did  not  communi- 
cate it.  Mr.  Wheatley  is  still  living,  and  there  is  no  *  rea-  *  561 
son  for  supposing  him  to  be  unfavourably  disposed  towards 
Mr.  Collins,  his  wife's  uncle.  He  has  not  come  forward  as  a 
witness  on  the  present  occasion,  nor  has  Mr.  Collins  asked  him  to 
be  a  witness.  In  these  circumstances  the  conclusion  is  irresistible. 
Both  consents  were  most  improperly  given,  —  given  without  author- 
ity,—  given,!  am  sorry  to  say,  without  any  ground  on  which  Mr. 
Collins  could,  as  a  reasonable  man,  believe  that  he  was  authorized 
to  give  them. 

Whatever  condonation  there  has  been  on  Mr.  Bastow's  part,  it 
is  no  condonation,  so  far  as  this  Court  and  the  interests  of  society 
are  concerned,  nor  on  the  part  of  Mr.  Wheatley  has  there  been 
condonation,  although  there  has  been  an  absence  of  pressure  and 
harshness,  which,  when  the  loss  that  he  has  sustained  is  consid- 
ered, seems  creditable  to  his  kind  feeling  in  a  high  degree. 

I  have  said  nothing  of  the  untrue  assertion  in  the  petition  with 
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respect  to  the  payment  of  the  500/.  It  is,  in  my  opinion,  imma- 
terial, when  what  else  there  is  in  the  case  is  recollected,  — I  will 
assume  that  Mr.  CoUins's  representations  are  correct  upon  that 
point. 

I  deeply  regret  the  duty  which  is  imposed  upon  me,  but  I  should 
be  wholly  departing  from  what  is  due  to  this  position,  and  to 
society,  if  with  the  knowledge  of  the  facts  which  we  have,  and 
after  the  opportunity  of  explanation  which  has  been  afforded,  I 
were  not  to  declare  that  Mr.  Collins  ought  not  to  continue  in  the 
trusted  position  of  a  solicitor  of  the  Court.  His  name  must  be 
removed  from  its  rolls,  and  the  proper  communication  of  this  fact 
be  made  to  every  other  Court  in  Westminster  Hall. 

•  662  The  Lord  Justice  Turner,  after  observing  upon  the  *  ex- 
treme importance  of  the  due  observance  by  solicitors  of  their 
duty  to  the  Court  with  respect  to  the  funds  in  its  custody,  and 
the  public  mischief  which  would  arise  from  the  mere  possibility  of 
their  being  dealt  with  by  the  officers  of  the  Court  to  the  prejudice 
of  tliose  who  were  interested  in  them,  proceeded  to  review  the 
facts  of  the  case,  and  said,  that  if  any  circumstances  could  have 
justified  a  solicitor  in  instructing  counsel  to  consent  in  such  a  case 
without  the  express  authority  of  the  client,  those  circumstances 
were  wholly  wanting,  but  that,  in  his  opinion,  no  circumstaiices 
could,  in  such  a  case,  have  justified  a  solicitor  in  giving  instmo- 
tions  to  consent  without  the  client's  express  sanction  and  authority. 
That  solicitors  could  not,  in  such  cases,  be  permitted  to  rely  on 
the  possibility  of  a  subsequent  ratification  of  the  consent.  That 
he  felt  it  his  duty,  therefore,  to  concur  in  the  order  proposed  to 
be  made. 

The  Lord  Justice  Knight  Bruce.  —  It  should  be  known  that, 
however  personally  painful  it  may  have  been  to  us  to  perform  this 
duty,  it  has  not  been  prompted  or  moved  by  any  one  but  ourselves. 
We  ordered  the  proceedings  from  a  sense  of  public  duty,  and  they 
are  directly  and  solely  attributable  to  us. 
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1855.    July  9,  11,  12.    August  3.    Before  the  Lords  Justicbs. 

Under  a  trust  to  lend  trust  money  to  one  of  the  trustees  on  his  personal  security 
until  the  trustees  should  deem  it  advantageous  to  invest  the  money  in  the 
funds :  Held,  that  the  omission  to  call  in  the  money,  which  had  been  accord- 
ingly lent  to  the  trustee,  and  its  consequent  loss,  did  not,  in  the  absence  of 
any  proof  of  misconduct  on  the  part  of  his  co-trustee,  create  any  liability  on 
the  part  of  such  co-trustee.^ 

Held,  also,  that  as  payment  of  the  debt  was  only  enforceable  in  equity,  and  the 
cestui  que  trust  might  have  enforced  it  himself,  this  circumstance  was  an 
answer  to  a  suit  by  him  seeking  to  render  the  co-trustee  personally  liable.' 

This  was  an  appeal  from  a  decision  of  Yice-Chancellor  Stuart, 
holding  that  the  estate  of  the  appellants'  testator  was  liable  to 
make  good  the  consequence  of  an  alleged  breach  of  trust  committed 
by  that  testator  in  not  getting  in  a  part  of  the  trust  property. 

The  trust  in  question  was  created  by  a  deed  executed  by  persons 
bene&cially  interested  under  the  will  of  Mr.  Christopher  Magnay, 
who,  down  to  the  time  of  his  death,  carried  on  business  in  partner- 
ship with  his  sons  Christopher  James  Magnay  and  Sir  William 
Magnay,  under  articles  dated  the  1st  October,  1820,  the  term  lim- 
ited by  which  was  nineteen  years,  determinable  by  any  one  of  the 
partners  at  the  end  of  the  first  five  or  twelve  years. 

By  his  will,  dated  the  7th  January,  1824,  Christopher  Magnay 
directed  that  his  executors  should  carry  on  the  business  with  his 
said  sons,  or  the  survivor  of  them ;  and  he  directed  that  his  capital 
and  other  interest  in  the  copartnership  and  the  profits  therefrom 
should  be  considered  as  part  of  his  residuary  trust  estate ;  and  all 
the  residue  of  his  moneys,  securities  for  money,  money  in  the 
funds,  goods,  chattels,  and  personal  estate  and  effects,  of  what 
nature  soever,  he  bequeathed  unto  his  wife  Harriett  Magnay  the 
elder,  Christopher  James  Magnay,  Sir  William  Magnay,  and  the 
appellants'  testator  Thomas  Richardson,  their  executors,  adminis- 

>  See  Lewin  Trusts  (5th  Eng.  ed.),  237,  258;  Styles  o.  Guy,  1  Mac.  &  6. 
422,  and  cases  in  notes  (2)  and  (3),  428  notes,  429  notes  (1)  and  (2),  and 
cases  cited ;  Davis  v.  Spurling,  1  R.  &  M.  64 ;  Birls  v.  Betty,  6  Mad.  90. 

'  See  Lewin  Trusts  (5th  Eng.  ed.),  237,  n.  (e) ;  Horton  v.  Brocklehurst, 
29Beay.  511. 
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trators,  and  assigns,  upon  various  trusts,  which  it  is  not 

*  564    necessary  to  state,  as  *  they  were  modified  by  the  provisions 

of  the  deed  on  which  the  decision  turned. 

The  will  was  proved  by  the  executrix  and  executors,  Harriett 
Magnay  the  elder,  Sir  William  Magnay,  Thomas  Richardson  (the 
appellants'  testator)  and  Christopher  James  Magnay,  deceased. 

By  the  deed  of  arrangement  in  question,  which  bore  date  the 
22d  October,  1832,  and  was  expressed  to  be  made  between  Harriett 
Magnay  the  elder  of  the  first  part,  Thomas  Richardson  of  the 
second  part,  Caroline  Magnay,  the  widow  and  personal  representa- 
tive of  Christopher  James  Magnay,  of  the  third  part,  Harriett 
Magnay  the  younger,  Anne  Magnay,  Ellen  Magnay,  Mary  James, 
then  Mary  Magnay,  of  the  fourth  part,  William  Boyd  and  Jane 
his  wife,  and  James  Magnay,  George  Magnay,  Charles  Magnay, 
Edward  Magnay,  Frederick  Arthur  Magnay,  Alexander  Magnay, 
Alfred  John  Magnay,  and  Claudius  Magnay,  of  the  fifth  part,  and 
Sir  William  Magnay  of  the  sixth  part,  after  reciting,  amongst 
other  things,  the  partnership  articles,  and  the  will  of  Christopher 
Magnay  and  the  probate  thereof,  and  the  death  of  Christopher 
James  Magnay,  and  that  doubts  having  been  entertained  whether 
the  partnership  had  thereby  been  dissolved.  Sir  William  Magnay 
had  given  such  notice  of  dissolution  as  aforesaid ;  and  reciting 
that,  in  conformity  with  the  said  notice.  Sir  William  Magnay  had, 
on  and  from  the  1st  October  then  instant,  discontinued  the  use 
of  the  business  firm  or  name  of  Christopher  Magnay  &  Sons ; 
and  that  he  on  the  said  1st  October  began,  and- from  that  time 
had  continued  to  carry  on  the  business  in  his  own  name  and  on 
his  own  account  solely ;  and  reciting  that  all  such  parts  of  the 
separate  estate  and  efiects  of  the  said  testator  Christopher 

*  565    Magnay  as  were  not  specifically  bequeathed  *  by  his  will  in 

the  manner  thereinbefore  mentioned  (except  his  English 
stock  in  the  Stationers'  Company)  had  been  collected,  sold,  and 
converted  into  money  by  his  executors,  and  that  out  of  the  moneys 
thence  arising  his  separate  debts  and  funeral  and  testamentary 
expenses,  and  the  legacy  duties  payable  on  four  legacies  of  5000^ 
each  to  his  four  unmarried  daughters,  and  on  his  residuary  per- 
sonal estate,  had  been  paid ;  and  that  the  residue  of  such  moneys 
had,  in  pursuance  of  the  directions  of  his  will,  been  paid  into  the 
copartnership  business  and  added  to  his  capital  therein,  and  inter- 
est had  been  allowed  thereon,  and  that  the  same  remained  in  the 
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said  business  on  the  Ist  of  the  then  instant  month  of  October ; 
and  reciting,  that  it  had  been  considered  by  all  parties  thereto 
that  the  general  advantage  of  the  family  of  Christopher  Magnay, 
and  also  the  advantage  of  Caroline  Magnay,  as  the  administratrix 
of  Christopher  James  Magnay,  would  be  greatly  promoted  by  such 
alterations  in  the  dispositions  of  the  will  of  Christopher  Magnay, 
and  by  such  arrangements,  regarding  the  respective  capitals  and 
shares  of  Christopher  Magnay  and  the  administratrix  of  Christo- 
pher James  Magnay  in  the  property,  debts,  and  effects  which,  on 
the  said  1st  October  then  instant,  were  in  or  belonged  to  the  busi- 
ness, and  by  such  arrangements  respecting  the  other  matters  and 
things  thereinafter  mentioned,  as  were  thereinafter  expressed,  it 
was  witnessed,  that  Harriett  Magnay  the  elder,  Thomas  Richard- 
son, Caroline  Magnay,  Sir  William  Magnay,  and  each  severally 
of  the  several  persons  parties  thereto  of  the  fourth  and  fifth  parts, 
thereby  for  herself  and  himself,  and  her  and  his  heirs,  executors, 
and  administrators,  covenanted  with  the  others,  and  separately 
with  and  to  each  and  every  of  the  others  of  the  several  persons 
parties  thereto,  and  their,  her,  and  his  respective  executors,  admin- 
istrators, and  assigns  (among  other  things),  as  follows:  — 

*lst.  That  the  partnership  and  business  and  term  of  nine-  *  566 
teen  years,  by  the  agreement  of  the  1st  October,  1820,  es- 
tablished or  created  and  agreed  to  be  carried  on,  should  be  consid- 
ered as  having  subsisted  and  been  carried  on  by  and  between  Sir 
William  Magnay  and  the  executors  of  the  testator  Christopher 
Magnay  and  the  administratrix  of  Christopher  James  Magnay, 
from  the  death  of  Christopher  James  Magnay  up  to  the  1st  day  of 
the  then  instant  month  of  October,  and  that  the  parties  to  the  part- 
nership, from  the  death  of  Christopher  James  Magnay  to  the  1st 
day  of  the  then  instant  month  of  October,  should  be  and  be  con- 
sidered as  having  been  entitled  to  the  gains  and  profits  of  the  said 
partnership  business  in  the  shares  and  proportions  therein  men- 
tioned, and  that  the  partnership  should  be  considered  as  having 
been  absolutely  determined  and  dissolved  on  and  from  the  30th 
September  then  last,  and  Sir  William  Magnay  should  be  and  be 
considered  as  having  been  solely  entitled,  as  on  and  from  the  1st 
day  of  the  then  instant  month  of  October,  to  the  business  there- 
tofore carried  on  under  the  ^rm  of  Christopher  Magnay  &  Sons. 

3d.  That,  with  all  convenient  speed,  the  accounts  in  respect  of 
the  business  which  had  been  so  carried  on  under  the  firm  of  Chris- 
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topher  Magnay  &  Sons  should  be  stated,  adjusted,  and  settled,  and 
that  the  debts,  owing  to  Sir  William  Magnay  or  the  partnership  in 
respect  of  the  same  business  should  be  collected  by  Sir  William 
Magnay,  his  executors  or  administrators,  with  all  convenient  speed; 
and  the  other  property  belonging  to  the  same  partnership  (except 
such  as  were  to  be  purchased  by  Sir  William  Magnay  as  aforesaid) 
should  be  sold  and  disposed  of  or  converted  into  money  by  Sir 
William  Magnay,  his  executors  or  administrators,  at  such  times 

and  in  such  manner  as  he  or  they  should,  in  his  or  their  dis- 
*  567    cretion,  think  proper  and  advantageous ;  and  that  all  *  the 

debts  owing  from  or  by  Sir  William  Magnay  or  the  partner- 
ship in  respect  of  the  business  should  be  paid,  or  provision  should 
be  made  for  the  payment  thereof,  when  and  as  the  same  should  be- 
come due  and  payable,  out  of  the  cash  then  belonging  to  the  part- 
nership business  of  Christopher  Magnay  &  Sons,  and  the  moneys 
to  be  so  collected  and  to  arise  from  the  sale  and  disposition  or  con- 
version into  money ;  and  that  Sir  William  Magnay  should  pay  in- 
terest, at  the  like  rate  of  bl.  per  cent  per  annum,  half-yearly,  on 
the  1st  April  and  the  1st  October,  as  froqi  the  respective  times  at 
which  the  same  should  be  actually  received,  upon  the  shares  of  the 
executors  of  the  testator  Christopher  Magnay  and  the  shares  of 
the  administratrix  of  Christopher  James  Magnay  respectively  of 
and  in  the  remainder  of  the  said  cash  and  moneys. 

7th.  That  the  share  of  the  executors  of  the  testator  Christopher 
Magnay  of  and  in  the  capital,  profits,  debts,  property,  and  effects, 
which  on  the  30th  September  then  last  were  employed  in  or 
belonged,  or  were  owing  to  the  partnership  business  carried  on 
under  the  firm  of  Christopher  Magnay  &  Sons,  or  Sir  William 
Magnay,  or  the  partners  in  respect  thereof,  should  with  all  con- 
venient speed  be  ascertained,  and  that  out  of  the  first  moneys 
which  should  be  realized  on  account  of  such  share  (considering 
the  executors'  share  of  the  leasehold  tenements,  and  the  fixtures, 
utensils,  and  stock  in  trade,  as  already  realized  by  Sir  William 
Magnay 's  purchasing  the  same  as  thereinbefore  mentioned),  there 
should  be  appropriated  the  sum  of  20,000/.  sterling,  as  the  fund 
for  answering  and  pajring,  by  the  interest,  dividends,  and  annual 
produce  thereof,  and  the  stocks,  funds,  and  securities  in  or  upon 
which  the  same  should  be  invested,  the  annual  sum  of  800/;  for 
Harriett  Magnay  the  elder,  and  for  answering  and  paying  the 
legacy  or  portion  of  5000/.  by  the  will  bequeathed  to  or  pro- 
[440] 


PADDON  V.  RICHARDSON.  *  667 

vided  for  each  of  his  daughters  *  Harriett  Magnay  the    *568 
younger,  Anne  Magnay,  Ellen  Magnay,  and  Mary  Magnay. 

9th.  That  the  one-fourth  share  of  each  of  them  the  said  Harri- 
ett Magnay  the  younger,  Anne  Magnay,  Ellen  Magnay,  and  Mary 
Magnay  of  a  sum  of  20,000/.,  which  was  to  be  appropriated  for 
answering  and  paying  their  respectiye  legacies  or  portions  of 
6000/.  each,  and  of  the  stocks,  funds,  and  securities  in.  or  upon 
which  the  same  should  be  invested,  or  of  the  produce  of  such 
stocks,  funds,  or  securities,  should  be  and  they  did  thereby  respec- 
tively accept  the  same  in  full  satisfaction  and  discharge  of  their 
respective  legacies  or  portions  of  6000/.  each,*  whether  snch  one- 
fourth  share  should  amount  to  more  or  less  than  6000/.  sterling, 
and  that  the  one-fourth  share  of  each  of  them  of  the  appropriated 
sum  of  20,000^,  and  the  stocks,  funds,  and  securities  in  or  upon 
which  the  same  should  be  invested,  or  of  the  produce  of  such 
stocks,  funds,  or  securities,  should  be  subject  to  a  power  by  the 
will  given  to  the  trustees  or  trustee  for  the  time  being  of  advanc- 
ing lOOOZ.  to  or  for  each  daughter  upon  her  marriage,  with  such 
consent  as  therein  mentioned. 

12th.  That  inasmuch  as  any  other  eligible  security  on  which  to 
invest  the  20,000/.  had  not  then  been  found,  and  Harriett  Magnay 
the  elder,  and  her  said  daughters,  parties  thereto  of  the  fourth 
part,  had,  in  consequence,  required  Sir  William  Magnay  to  retain 
the  same  in  his  hands  by  way  of  loan,  until  such  a  security  did 
offer,  the  said  sum  of  20,0002.,  to  be  so  appropriated  out  of  the 
first  moneys  which  should  be  realized  on  account  of  the  share  of 
the  executors  of  the  testator,  Christopher  Magnay,  of  and  in  the 
capital,  profits,  debts,  property,  and  effects  which  on  the  30th  Sep- 
tember then  last  were  employed  in  or  belonged  or  were  owing  to 
the  partnership  business,  or  Sir  William  Magnay,  or  the 
*  said  partners  in  respect  thereof,  pursuant  to  the  seventh  *  669 
article  of  the  now  stating  deed  of  arrangement  as  aforesaid, 
should  be  lent  to  Sir  William  Magnay,  and  he  should  retain  the 
same  in  his  hands  by  way  of  loan  from  the  said  trustees  and  ex- 
ecutors, at  the  interest  of  6/.  per  cent  per  annum,  payable  half- 
yearly,  on  the  1st  April  and  the  1st  October  in  every  year,  until 
the  said  trustees  should  deem  it  advantageous  to  invest  the  same 
20,000/.  in  the  parliamentary  stocks,  or  public  funds  of  Great 
Britain,  or  upon  real  or  other  security,  and  should  require  Sir  Wil- 
liam Magnay  to  pay  the  same,  and  then  the  same  should  be  paid 
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by  Sir  William  Magnay  by  three  equal  instalments  at  the  expira- 
tion of  six,  nine,  and  twelve  calendar  months  next  after  he  should 
be  so  required  to  pay  the  same,  and  the  same  sum  should  be  so 
invested,  and  that  the  said  sum  of  20,0002.  should  accordingly  be 
carried  from  the  credit  of  the  executors'  general  account  with  the 
partnership  to  a  separate  account  between  Sir  William  Magnay  and 
the  trustees  of  the  testator  Christopher  Magnay 's  will,  to  be.  en- 
titled "  The  account  of  the  trustees  under  Mr.  Christopher  Mag- 
nay's  will  for  Mrs.  Magnay,  and  her  daughters,  with  William 
Magnay,"  and  after  the  same  should  be  paid  by  Sir  William  Mag- 
nay the  said  sum  of  20,000/.  should  be  invested  in  the  naines  of 
the  said  trustees,  and  that  out  of  the  interest  and  dividends  and 
annual  produce  of  the  said  sum  of  20,000/.,  and  the  stocks,  funds, 
and  securities  in  or  upon  which  the  same  should  be  invested,  there 
should  be  paid  to  Harriett  Magnay  the  elder,  during  her  life,  if 
she  should  so  long  continue  the  widow  of  the  testator  Christopher 
Magnay,  the  sum  of  800Z.  per  annum,  by  even  half-yearly  payments, 
on  the  Ist  April  and  the  1st  October  in  every  year,  and  the  residue 
of  the  interest,  dividends,  and  annual  produce  from  time  to  time 
should  be  retained  by  Sir  William  Magnay,  at  the  like  inte^ 
*  570  est  of  5Z.  per  cent  per  annum,  by  way  of  loan  *  to  him  from 
the  said  trustees,  or  should  be  invested  in  or  upon  such 
stocks,  funds,  or  real  or  other  securities  as  aforesaid,  so  that  the 
same  might  accumulate  and  form  a  fund,  to  be  applied  by  the  trus- 
tees or  trustee  for  the  time  being  in  such  shares  or  amounts,  at 
such  ti^les  and  in  such  manner,  as  they,  she,  or  he  might, 
in  their,  her,  or  his  discretion,  think  expedient  for  the  use  or 
benefit  either  of  Harriett  Magnay  the  elder  or  Harriett  Magnay 
the  younger,  Anne  Magnay,  Ellen  Magnay,  and  Mary  Magnay, 
or  the  residuary  legatees  of  the  testator  Christopher  Magnay  (ex- 
cept Sir  William  Magnay),  or  for  all  or  any  of  them  the  said 
several  persons. 

At  or  shortly  after  the  date  of  this  deed  it  was  executed  by  all 
the  parties  thereto,  who  were  then  of  age,  except  Thomas  Rich- 
ardson, and  it  had  been  since  executed  by  such  of  the  parties  as  at 
the  date  thereof  were  infants,  when  and  as  they  attained  the  age  of 
twenty-one  years. 

The  case  made  by  the  bill  was,  that  Mr.  Richardson  had  accepted 
the  trusts  of  the  deed  of  arrangement. 

On  the  1st  July,  1837,  the  plaintiff,  John  Edward  Paddon, 
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intermarried  with  Ellen  Magnay,  and  upon  such  marriage  1000/., 
part  of  the  portion  or  fortune  of  Ellen  Magnay,  was  in  pursuance 
of  the  provisions  in  that  behalf  contained  in  the  testator's  will,  as 
modified  by  the  deed  of  arrangement,  and  with  the  consent  of 
Ellen  Magnay,  raised  and  paid  to  John  Edward  Paddon  by  Thomas 
Richardson,  Sir  William  Magnay,  and  Harriett  Magnay  the  elder. 

By  an  indenture  of  settlement,  dated  the  1st  July,  1837,  made 
on  this  marriage,  trusts  were  declared  of  the  residue  of  the  por- 
tion of  Mrs.  Paddon  for  the  benefit  of  Mr.  and  Mrs.  Pad- 
don, and  their  children,  but  it  *  did  not  appear  that  Mr.    *  571 
Richardson  had  notice  of  this  settlement. 

The  bill  alleged,  that  the  plaintiff  John  Edward  Paddon,  and 
Ellen  his  late  wife,  had  often  applied  to  Mr.  Richardson  and  Sir 
William  Magnay,  as  well  by  letter  as  otherwise,  and  requested 
them  to  call  in  and  invest  the  4000Z.,  being  the  residue  of  the  sum 
payable  to  Mr.  Paddon  under  the  deed  of  arrangement,  and  the  bill 
set  forth  several  of  such  applications,  and  the  answers  to  them, 
among  which  were  the  following :  — 

"  Fareham,  28d  July,  1846. 
"  Sir,  —  I  hope  to  be  excused  for  recalling  your  attention  to  a 
subject  which  you  have,  doubtless,  almost  forgotten.  I  allude  to 
your  position  as  executor  and  trustee  imder  the  will  of  the  late 
Alderman  Magnay ;  the  character  in  which  I  address  you  is  as  the 
husband  of  Ellen,  one  of  his  daughters,  and  the  purpose  is  to 
bring  about  a  settlement  of  the  affairs,  which,  in  my  judgment,  has 
been  much  too  long  delayed.  Connected  as  I  am  with  the  family, 
and  standing  on  the  terms  of  kindness  and  good  fellowship  with 
all  its  several  members,  I  desire  to  avoid  saying  any  thing  beyond 
this,  that  the  position  of  the  trust  fund  is  highly  unsatisfactory  to 
my  wife  and  myself,  and  that  it  is  our  decided  wish  that  the  whole, 
if  necessary,  but,  at  all  events,  so  much  as  we  are  interested  in, 
should  at  once  be  properly  secured,  which  at  present  is  not  the 
case.  In  calling  for  this  arrangement,  I  am  only  seeking  the  ful- 
filment of  promises  made  previous  to  my  marriage,  and  since 
repeated,  and  I  venture  to  request  that,  in  your  capacity  of 
trustee,  you  will  aid  in  the  accomplishment  of  my  wishes. 

"  I  am  yours,  &c., 

"  J.  E.  Paddon." 
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♦  672  ♦  Stanford  Hill,  31,  7  mo.  1846. 

^^  Respected  Friend,  J.  E.  Paddon,  —  I  was  fayoared  with 
thy  letter  of  the  28d  on  my  return  from  Yorkshire,  in  reply  to 
which,  thou  art  quite  correct  in  supposing  I  had  almost  forgotten 
the  subject  on  which  thou  writes,  having  ceased  for  so  long  to  take 
any  interest  in  the  afhirs  of  my  late  friend  Christopher  Magnay, 
considering  that  my  duties,  as  trustee  and  executor  under  his  will, 
had  terminated  long  ago.  I  should  be  sorry  to  see  any  thing  but 
harmony  in  the  family ;  but,  under  the  circumstances,  I  cannot 
interfere.     My  best  respects  to  thy  wife. 

^^  I  am,  Ac, 

"  Thomas  Richardson." 

Mrs.  Paddon  having  died,  the  original  bill  was  filed  by  Mr. 
Paddon  and  the  children  of  the  marriage  against  Thomas  Richard- 
son and  his  co-trustees.  It  alleged  that  no  part  of  the  20,000/. 
had  been  paid,  other  than  the  lOOOZ.  paid  to  the  plaintiff  Mr. 
Paddon,  and  another  sum  of  lOOOZ.  paid  to  another  cestui  que 
trtietj  and  it  charged  that  the  defendant  Sir  William  Magnay  was 
in  insolvent  or  embarrassed  circumstances,  and  that  the  trust  fund 
remaining  in  his  hands  was  in  danger  of  being  lost  if  the  same 
was  allowed  to  remain  uninvested.  It  further  charged  that  any 
loss  which  might  be  sustained  by  the  trust  estate  in  consequence 
of  the  defendant  Sir  William  Magnay's  inability  to  pay  the  same, 
or  otherwise  in  respect  of  the  non-payment  thereof  by  Sir  William 
Magnay,  had  been  occasioned  by  the  refusal  or  neglect  of  Thomas 
Richardson  to  call  in  and  secure  the  sum  of  20,0002.,  or  to  allow 
the  same  to  be  paid  off  and  invested  by  the  defendant  Sir  William 
Magnay,  and  ought  to  be  made  good  by  Thomas  Richardson.  The 
bill  also  charged  that,  in  the  year  1837,  and  thenceforward 

*  578    until  and  in  the  year  1846,  the  defendant  Sir  ♦  William 

Magnay  was  in  good  credit  and  circumstances,  and  was  per- 
fectly able  to  pay  the  sum  of  20,0002.,  or  to  give  good  and  adequate 
security  for  the  same ;  and  that  the  defendant  Thomas  Richardson 
was  fully  aware  thereof  and  of  the  desire  of  the  parties  beneficially 
interested  in  the  sum  of  20,0002.,  that  the  same  sum  should  be  at 
once  invested  or  properly  secured,  but  nevertheless  he,  the  said 
last-named  defendant,  neglected  or  refused  to  call  in  the  same 
sum  or  to  allow  the  same  to  be  paid  by  the  defendant  Sir  William 
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Magnay,  although  he  was  well  aware,  as  the  fact  was,  that  for 
several  years  past  the  defendant  Sir  William  Magnay  had  been 
declining  in  credit,  and  in  his  circumstances. 

The  bill  prayed,  among  other  things,  that  if  and  so  far  as  might 
be  necessary,  and  so  far  as  the  trusts  of  the  testator's  will,  as 
modified  by  the  deed  of  arrangement,  remain  unperformed,  such 
trusts  might  be  performed  and  carried  into  execution  under  the 
decree  and  direction  of  the  Court ;  and  it  sought  a  declaration  that 
the  defendant  Thomas  Richardson  was  liable,  and  ought  to  make 
good  to  the  trust  estate  so  much  of  the  sum  of  18,0002.,  and  of 
the  interest,  dividends,  or  annual  produce  thereof,  as  should  not 
be  paid  or  satisfied  by  the  defendant  Sir  William  Magnay,  and  all 
such  loss  as  should  be  occasioned  to  the  said  trust  estate  by  reason 
of  his,  the  defendant  Thomas  Richardson's,  refusal  or  neglect  to 
call  in  and  invest  or  obtain  security  for  the  trust  fund,  and  that 
the  defendant  Thomas  Richardson  might  be  decreed  to  pay  the 
same  accordingly. 

Mr.  Richardson  died  pending  the  suit,  and  after  his  death  similar 
relief  was  sought  against  his  estate.  The  Yice-Ghancellor  decreed 
accordingly,  whereupon  Mr.  Richardson's  executors  appealed  from 
the  whole  decree. 

*  Mr.  Bacon  and  Mr.  Freeling,  for  the  plaintiff,  in  support  ♦  574 
of  the  decree. — The  evidence  shows  clearly  that  Mr.  Richard- 
son, although  he  did  not  execute  the  deed,  took  an  active  part  in  the 
negotiations  which  led  to  its  execution,  and  advised  the  parties 
beneficially  interested  to  execute  it.  He  has  also  acted  under  it, 
and  cannot  be  heard  to  repudiate  the  trusts  which  it  created.  He 
was  bound,  therefore,  to  exercise  the  discretion  reposed  in  him  by 
the  terms  of  the  deed,  and  was  not  justified  in  leaving  his  co-trustee 
Sir  William  Magnay  to  deal  with  the  trust  fund  as  he  pleased. 
Styles  V.  Ghiy.  (a)  It  appears  clear  that  Mr.  Richardson  must 
have  known  in  1846  of  Sir  William  Magnay's  failing  circumstances, 
and  it  was  his  duty  forthwith  to  insist  on  the  fund  being  called  in, 
and  to  file  a  bill,  if  necessary,  to  enforce  his  demand. 

They  also  referred  to  Mucklow  v.  Fuller^  (6)  Buxton  v.  Bux- 
ton, (jc)  Ward  V.  Ward,  (d)  Rowley  v.  Adams,  (e) 

(a)  1  Mac.  &  G.  422.      (c)  1  Myl.  &  Cr.  80.  («)  2  H.  L.  Gas.  726. 

(6)  Jac.  198.  (d)  2  H.  L.  Gas.  777.  n. 
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The  Solicitor- General  (Sir  R.  Bbthbll),  iMr.  ilfa/tm,  and  3fr. 
Chreene^  ior  the  appellants.  —  In  the  first  place,  Mr.  Bichardson 
never  accepted  the  trusts  of  the  deed.  The  correspondence  and 
dealings  relied  upon  by  the  plaintiffs  do  not  amount  to  such  an 
acceptance.  If,  however,  the  Court  should  not  come  to  this  con- 
clusion, then  we  submit  that  there  is  no  proof  of  his  having  ever 
acted  otherwise  than  according  to  his  duty ;  for  in  order  to  make 
out  against  him  a  breach  of  trust,  supposing  the  trust  to 
*  576  have  been  accepted,  the  *  respondents  must  show  it  to  have 
been  impossible  that  Mr.  Richardson,  as  a  man  of  the  world, 
could  have  considered  it  advantageous,  having  regard  to  the  state 
of  the  family,  for  the  fund  to  remain  in  Sir  William  Magnay's 
hands. 

The  respondents^  whole  case  is,  that  Mr.  Richardson  had  the 
means  of  knowing  it  to  have  been  imprudent  to  leave  the  money 
in  Sir  William  Magnay's  hands.  We  deny  the  fact,  and  we  also 
deny  the  liability  of  Mr.  Richardson  if  the  fact  were  established. 
Even  if  Mr.  Richardson  knew  in  1846  that  Sir  William  Magnay's 
affairs  were  in  a  state  of  peril,  it  does  not  follow  that  he  was  bound 
to  consummate  Sir  William  Magnay's  ruin  by  calling  on  him  for 
payment.  Ward  v.  Ward,  (a)  The  only  obligation  was,  to  do 
what  the  trustees  considered  advantageous. 

[The  Lord  Justice  Knight  Bruce.  —  Suppose  one  of  two  trus- 
tees thought  it  proper  to  exercise  a  discretion  in  a  particular  way, 
and  the  other  differed,  would  it  be  the  duty  of  either  to  take 
proceedings  ?] 

We  submit  that  it  would  not,  and  that  no  Court  of  Equity 
would  have  interfered  with  the  discretion  of  the  trustee  in  such*  a 
case  as  the  present.  Up  to  1846  tliere  is  no  ground  alleged  ior 
imputing  liability  to  Mr.  Richardson,  for  the  bill  states  that  Sir 
William  Magnay  was  then  able  to  pay.  We  must  look  therefore 
at  the  time  when  the  plaintiff  first  contends  that  the  money  should 
have  been  called  in.  The  proposition  is,  that  the  trustees  ought, 
in  1846,  to  have  deemed  it  advantageous  to  call  in  the  money,  and 
that  because  they  did  not  they  are  personally  liable. 

(a)  2  H.  L.  Ca«.  777,  n. 
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[The  Lord  Justice  Knight  Bruce.  —  Do  not  the  respondents 
contend  that  Mr.  Bichardson  absolutely  refused  to  exercise  a 
discretion  ?] 

Even  then  it  would  be  necessary  to  show  that  it  was  nec- 
essary for  him  to  exercise  *  a  discretion.  Nothing  was  *  576 
ever  said  by  the  plaintiff  to  show  a  necessity  for  calling  in 
the  money  ;  nor  can  any  case  be  found  where  trustees  were  held 
liable  for  non-exercise  of  such  a  discretion.  In  Btucton  v.  Bux- 
ton (a)  it  was  held,  that  a  difference  of  opinion  between  executors 
does  not  prevent  one  from  exercising  his  discretion.  All  the 
members  of  the  family  had  more  means  of  knowledge  .than  the 
trustee  on  whom  they  seek' to  fix  the  loss.  Suppose  Mr.  Richard- 
son had  deemed  it  advantageous  to  call  the  money  in,  but  the 
widow  and  daughters  had  objected,  could  he  have  called  it  in  ? 
No  responsibility  rests  on  a  trustee  who  is  not  the  absolute 
dominuB  of  the  power.  If  trustees  are  armed  with  authority 
which  the  ceatuis  que  trustent  have  not,  the  latter  may  complain  of 
the  trustee  forbearing  to  act ;  but  if  the  trustee  can  only  act  by 
doing  that  which  the  cestuis  que  trustent  can  do,  there  is  no  ground 
for  complaint.  Now,  here  it  was  as  competent  for  the  plaintiff  to 
sue  Sir  William  Magnay  as  it  was  for  Mr.  Bichardson  to  do  so,  the 
remedy  being  equitable  only.  Moreover,  there  has  been  acqui- 
escence from  1837  to  1849,  and  the  abortive  notice  of  1846  only 
strengthens  the  case  of  acquiescence. 

Mr,  Bacon^  in  reply. 

Judgment  reserved. 

August  8. 

The  Lord  Justice  Knight  Bruce.  —  In  this  case  the  defendant 
Mr.  Bichardson  having  died  before  the  decree  under  appeal  was 
made,  —  the  only  appellants  being  his  executors,  who  are  defend- 
ants in  that  character  merely,  —  and  Mr.  Bichardson  having  been 
survived  by  the  late  defendant  Mrs.  Magnay  (who  was  an 
executrix  of  the  late  Alderman  Magnay  and  a  trustee  *  of  *  577 
the  deed  of  the  22d  October,  1832,  on  which  the  suit  is 
founded),  and  Sir  William  Magnay,  in  consequence  of  their  deaths, 

(a)  1  M7I.  &  Cr.  80. 
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being  at  present,  and  having,  when  the  decree  was  made,  been,  the 
sole  legal  personal  representative  of  the  late  Alderman  Magnay, 
the  single  question  for  our  decision  is,  whether,  under  the  deed  of 
the  22d  October,  1832,  Mr.  Richardson  incurred  a  personal  liability 
and  became  subject  to  a  pecuniary  demand  for  which  his  assets 
are  answerable  in  this  suit.  K  he  did  not,  the  bills,  so  far  as  the 
appellants  are  concerned,  may  and  ought  to  be  dismissed,  for  they 
certainly  are  not  trustees  of  or  under  the  deed  in  any  sense ;  and, 
as  I  have  said,  the  testator  Alderman  Magnay  is  represented  by  Sir 
William  Magnay,  a  defendant  before  the  Court. 

That  the  plaintifiEs  are  bound  by  the  deed  is  clear,  for  among  the 
numerous  persons  who  executed  it  was  Miss  Mien  Magnay,  who 
became  afterwards  Mrs.  Paddon,  and  died  in  the  year  1848.  She 
executed  it  when  of  full  age,  and  before  she  married ;  and  the 
plaintiflFs,  who  all  claim  merely  through  or  under  her  —  by  virtue, 
that  is  to  say,  of  her  marriage,  and  an  instrument  executed  by 
her  in  1837,  after  her  execution  of  the  deed  of  1832  —  do  not  nor 
could  deny  that  their  rights  are  regulated  by  the  deed  of  1832,  on 
which  the  bills  before  us  are,  I  repeat,  founded  altogether,  and  of 
which,  if  the  late  defendant  did  not  accept  the  office  of  on^  of  the 
trustees,  his  estate  certainly  is  not  liable  in  this  suit.  But  he 
never  executed  the  deed,  nor  am  I  satisfied  that  he  accepted  the 
office  of  a  trustee  of  it.  Perhaps,  however,  an  acceptance  of  the 
trust  ought  (though  I  do  not  assert  that  it  ought)  to  be  ascribed 
to  him.  The  bills  and  decrees  are  based  on  the  hypothesis  that, 
having  accepted  that  office,  he  failed  in  the  performance  of  a  duty 
incident  to  it,  and  that  the  plaiutiiK  are  entitled  to  complain  of 

the  failure. 
*  578       *  Now,  assuming  Mr.  Richardson  to  have  accepted  the 

office,  I  do  not  find  it  alleged  that  he  failed  in  the  perform- 
ance of  any  duty  incident  to  it,  except  the  duty,  which  it  is  in- 
sisted was  incumbent  on  him,  of  requiring  firom  Sir  William 
Magnay  payment  of  part  or  the  whole  of  what  remains  due  from 
that  genUeman  of  the  20,0002,  in  question,  and  in  default  of  pay- 
ment proceeding  by  suit  in  equity  with  a  view  to  compel  it. 

Was  such  a  duty  incumbent  on  Mr.  Richardson  ?  In  conside^ 
ing  this  point  it  must  be  remembered,  that  the  debt  in  question 
was  not  as  to  the  whole  or  any  part  of  it  recoverable  except  by  a 
suit  in  equity ;  that  Sir  William  Magnay  in  a  sense,  if  not  in 
every  sense,  was  originally  and  has  continued  to  be  a  trustee  of 
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the  deed  of  1832,  which  he  executed ;  that,  bo  far  as  he  was  ap- 
pointed a  trustee  of  it,  he  must  be  taken  to  have  accepted  that 
office  from  the  beginning ;  that  Mrs.  Magnaj,  who  executed  the 
deed  also,  and  lived  for  some  time  after  the  commencement  of  the 
present  litigation,  was  certainly  a  trustee  of  the  deed  of  1882  who 
accepted  that  office ;  that  she,  while  living,  was,  and  others  besides 
the  Paddon  family  are  and  have  been,  all  along  interested  in  the 
sum  due  from  Sir  William  Magnay ;  and  that  one  of  the  material 
passages  in  the  12th  clause  of  the  deed  is,  ^^  Until  the  said 
trustees  shall  deem  it  advantageous  to  invest-  the  same  sum  of 
20,000Z.  in  the  parliamentary  stocks  or  public  funds  of  Great 
Britain,  or  upon  real  or  other  security,  and  shall  require  the  said 
William  Magnay  to  pay  the  same,  and  then  the  same  sum  shall  be 
paid  by  the  said  William  Magnay  by  three  equal  instalments,  at 
the  expiration  of  six,  nine,  and  twelve  calendar  months." 

It  must  be  borne  in  mind  also,  that  it  is  perfectly  manifest  (at 
least  I  may  state  my  clear  and  entire  conviction  to  be)  that 
for  no  purpose  of  the  controversy  can  *  any  default  or  *  679 
omission  upon  the  part  of  Mr.  Richardson,  previous  to  the 
year  1846,  be  rationally  or  arguably  alleged.  The  only  questions 
reasonably  raisable  against  him  and  his  estate,  as  I  conceive,  are : 
Ist.  Whether  he  accepted  the  trusteeship  of  the  deed  of  1832, 
a  point  which,  without  giving  any  opinion  upon  it,  I  assume 
against  the  appellants ;  and  2d,  whether  Mr.  Richardson,  knowing 
what  he  knew,  did,  after  the  year  1845,  so  conduct  himself  as  to 
make  him,  under  the  deed  of  1832,  liable  personally  to  the  plain- 
tiffs at  the  time  when,  in  November,  1849,  the  original  bill  was 
filed,  or  when,  in  the  next  year,  it  was  amended  for  part  of  the 
20,000Z. 

These  things  being  so,  I  cannot  think  that  either  the  knowledge 
and  information  which,  after  the  year  1845,  Mr.  Richardson 
appears  to  have  acquired  or  had  concerning  Sir  William  Magnay's 
circumstances,  or  the  whole  or  any  of  the  facts  in  evidence, 
rendered  it  incumbent  on  him  (though  viewed  as  a  trustee  of  the 
deed  of  1832)  to  take  any  course  •that  he  did  not  take  as  to  the 
debt  in  dispute  or  any  part  of  it,  at  least  until  the  stoppage  of 
Mrs.  Magnay's  income  under  the  deed,  which  stoppage  took  place, 
as  I  collect,  in  June,  1849,  some  five  or  six  nionths  before  the 
filing  of  the  original  bill.  It  is  not,  in  my  opinion,  shown  that  at 
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any  time  before  June,  1849,  Mr.  Richardson  knew  or  had  notice, 
or  ought  to  have  been  aware,  that  it  would,  if  in  fact  it  would,  at 
any  time  before  June,  1849,  have  been  ^'  advantageous,"  according 
to  the  true  meaning  of  the  deed,  to  call  in  what  remained  due  of 
the  20,0002.  or  any  portion  of  the  amount. 

But  it  has  been  said,  that  Mr.  Richardson  declined  to  exercise 

any  discretion  upon  the  subject.    This,  however,  if  accurate,  is 

not,  for  any  present  purpose,  in  my  opinion,  material,  as 

*  580  upon  the  assumption  that  he  was  bound  to  *  exercise,  and 

did  exercise,  a  discretion,  there  is,  I  repeat,  in  my  judg- 
ment, no  proof  that,  before  June,  1849,  he  was  practically  wrong, 
nor  was  he  at  any  time,  as  I  have  said,  the  sole  trustee  ci  or 
under  the  deed. 

I  assume  that,  in  June,  1849,  it  became  to  Mr.  Richardson's 
knowledge  "  advantageous "  to  procure  payment  of  the  debt,  if 
possible.  But  the  materials  before  the  Court  satisfy  me,  that  the 
plaintiffs  have  not  by  means,  or  in  consequence,  of  any  omission 
or  conduct  which  in  or  after  June,  1849,  took  place  on  Mr. 
Richardson's  part,  sustained  any  loss  or  damage. 

There  is  also  another  view  of  the  dispute  to  which  I  referred 
during  the  argument.  I  think  that  if  Mr.  Paddon  had  been  the 
only  plaintiff  in  this  litigation,  it  must  have  failed  against  the 
appellants.  For  Mr.  Paddon  was  of  full  age  at  the  time  of  his 
marriage  in  1837,  and  was  not  then,  nor  has  since  at  any  time 
been,  imder  any  disability ;  and  if  it  became  right  to  sue  Sir 
William  Magnay,  it  was  competent  to  Mr.  Paddon  himself  to  pro-, 
ceed  by  suit  against  Sir  William  Magnay,  and  other  proper  parties, 
for  the  purpose  of  obtaining  payment  by  Sir  William  Magnay  of 
what  it  was  right  that  he  should  pay. 

With  regard  to  the  children  of  Mr.  Paddon,  I  assume  that  their 
case  ought  not  to  be  prejudiced  by  the  circumstance,  that  he  is  a 
plaintiff  with  them.  But  although  Mr.  Paddon  makes  mention  of 
hiiTwife  and  child,  or  wife  and  family,  in  the  correspondence,  it  is 
not,  in  my  opinion,  shown,  that  before  the  commencement  of 
the  litigation,  Mr.  Richardson  w|ts  informed,  or  had  notice,  of  tbe 
marriage  settlement  or  marriage  articles  under  which  the  infiEmt 
plaintiffs  claim,  or  of  the  fact,  that  any  one  of  them  had 

*  581    any  interest  or  title.    It  seems  to  me,  *  therefore,  that  the 

infants  cannot,  in  this  suit,  be  heard  to  complain  against 
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Mr.  Richardson,  or  the  appellants,  of  any  thing  of  which  Mr. 
Paddon  ought  not  to  be  heard  to  complain  against  Mr.  Richardson 
or  the  appellants. 

For  the  reasons  and  in  the  circumstances  that  I  have  mentioned, 
I  am  of  opinion  that  the  appellants  should  not  be  ordered  to  make 
any  payment,  or  charged  with  any  costs,  unless  perhaps  their  own, 
and  those  of  their  testator  Mr.  Richardson,  and  that  the  bills 
should,  as  against  Mr.  Richardson  and  the  appellants,  be  dismissed; 
a  conclusion,  I  apprehend,  to  be  consistent  with  Mucklow  v. 
J^fiH^r,  (a)  Buxton  v.  BvatonyQi)  Ward  v.  TFarrf,  (c)  Styles  v. 
Ghiy  (^d)  and  Rowley  y.  Adams,  (e)  nor  rendered  less  right  by  the 
£ELct,  that  although  there  was  a  personal  representative  of  Mrs. 
Magnay  before  the  Court  in  that  character  when  the  decree  was 
made,  it  does  not  charge  Mrs.  Magnay  or  her  assets. 

The  Lord  Justice  Txtbneb.  —  I  am  also  of  opinion,  that  this 
bill  ought  to  be  dismissed  as  against  the  late  defendant  Richardson 
and  his  representatives;  and  my  learned  brother  having  fiilly 
explained  the  case,  it  is  unnecessary  for  me  to  do  more  than  to 
state  the  grounds  upon  which,  after  a  careful  perusal  of  the  papers, 
I  have  arrived  at  that  conclusion  ;  the  more  so,  as  the  case,  al- 
though spread  over  a  vast  mass  of  paper,  depends,  in  my  judgment, 
upon  a  few  short  points. 

The  first  question  in  the  case  is,  whether  Mr.  Richardson 
ever  accepted  the  trusts  of  the  deed  of  arrangement.  *  Look-  *  582 
ing  to  the  passages  read  from  his  answers,  and  to  the  evi- 
dence, both  oral  and  documentary,  I  think  the  fair  conclusion  to 
be  drawn  is,  that  he  did  accept  those  trusts ;  ^  and,  at  all  events, 
I  think  that  we  should  not  be  justified  in  disposing  of  the  case, 
upon  the  ground  of  his  not  having  done  so  without  some  further 
inquiry.  I  assume,  therefore,  that  Mr.  Richardson  became,  in 
every  sense,  a  trustee  under  the  deed  of  arrangement. 

The  question  then  to  be  determined  is,  whether  there  has  been 
any  such  neglect  or  default  on  his  part  as  to  render  him  liable  to 
the  plaintiffs  for  their  share  of  the  trust  funds  in  question,  for  it 
is  not  pretended  that  he  personally  received  any  portion  of  those 

(a)  Jac.  198.  (d)  1  Mac.  &  Gor.  422. 

(6)  1  Myl.  &  Cr.  80.  (0  2  H.  L.  Cai.  726. 

(c)  2  H.  L.  Cas.  777,  n. 

^  See  Lewin  Tnuts  (5th  £ng.  ed.),  162 ;  Doe  o.  HarriB,  16  M.  &  W.  517. 
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funds.  In  truth,  the  question  is  still  more  narrow.  It  is,  whether 
Mr.  Bichardson,  by  reason  of  any  neglect  or  default  on  his  part, 
became  liable  to  the  plaintiff  John  Edward  Paddon,  there  being 
no  pretence  for  saying,  that  Mr.  Bichardson  ever  had  notice  of 
the  settlement  on  the  marriage  of  the  plaintiff  Paddon  and  his  late 
wife,  so  as  to  constitute  him,  if  he  could  be  so  constituted,  a  truB- 
tee  for  the  infant  plaintiffs. 

The  object  of  this  suit  is  to  charge  Mr.  Bichardson,  a  trustee, 
for  wilAil  neglect  or  default.  In  such  cases,  the  first  consideration 
must  be,  what  was  the  nature  of  the  trust  ?  This  is  not  the  ordi- 
nary trust  to  collect  and  get  in  trust  moneys.  It  is  a  trust  con- 
nected with  a  discretion  to  be  exercised  by  the  trustees  upon  the 
question,  whether  the  trust  moneys  shall  be  called  in  or  not. 
Where  such  a  discretion  is  to  be  exercised,  the  ordinary  rules  by 
which  this  Court  is  governed  in  charging  trustees  for  neglect  or 
default  have,  as  I  conceive,  but  little,  if  any,  application.  In  the 
ordinary  cases,  it  is  the  duty  of  the  trustees  to  get  in  the  funds, 

and  the  Court  charges  them  for  neglecting  that  duty ;  bat 
*  583    where  a  discretion  is  given  *  to  trustees  upon  the  question, 

whether  the  funds  should  be  got  in  or  not,  it  is  the  duty  of 
the  trustees  not  to  call  them  in,  if  in  the  exercise  of  their  discretion 
they  are  of  opinion  that  it  is  inexpedient  to  adopt  that  course.  In 
cases  of  this  latter  description,  it  is,  as  I  conceive,  incumbent  upon 
those  who  seek  to  charge  a  trustee  to  establish  a  case  of  miscon- 
duct on  his  part.  We  have  to  consider,  therefore,  in  the  first 
place,  whether  the  plaintiffs  have  established  such  a  case  against 
Mr.  Bichardson.  In  my  opinion  they  have  failed  to  do  so.  The 
evidence,  indeed,  shows,  that  after  1846,  up  to  which  time  the  bill 
itself  represents  Sir  William  Magnay,  in  whose  hands  tlie  trust 
moneys  were,  to  have  been  solvent,  and  there  could  therefore  be 
no  occasion  for  calling  in  the  funds ;  that  after  1846,  Sir  William 
Magnay  was  known  to  Mr.  Bichardson  to  be  endeavouring  to  bor- 
row money,  but  it  fails  to  show  that  the  pressure  upon  him  was 
more  than  temporary.  The  causes  of  the  pressure  are  stated,  and 
in  some  of  the  letters  returning  prosperity  is  alleged. 

In  such  a  state  of  circumstances  it  cannot,  I  think,  be  said  that 
Mr.  Bichardson  was  bound  to  call  in  the  money,  or  that  there  was 
misconduct  on  his  part  in  not  having  done  so,  more  particularly 
when  the  demand  on  him  to  do  so  was  made  by  one  only  of  sct- 
eral  cestui  que  trusts^  and  the  coiTcspondence  afforded  reasonable 
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ground  to  conclude  that  the  others  did  not  concur  in  that  request, 
and  when,  so  far  as  I  have  been  able  to  discover,  no  statement 
was  made  to  him  that  his  co-trustees  were  willing  that  the  request 
should  be  complied  with. 

It  was  urged,  however,  on  the  part  of  the  plaintiffs,  that  Mr. 
Richardson  refused  to  exercise  any  discretion,  but  I  do  not  think 
that  this  is  by  any  means  established  in  evidence.  What  occurred 
seems  to  have  been  this :  In  1846,  Mr.  Paddon  applied  to 
Richardson  as  executor  *  and  trustee  under  the  will,  and  *  584 
Mr.  Richardson  answered  that  he  considered  that  his  duties 
as  executor  and  trustee  under  the  will  had  long  ago  terminated. 
Mr.  Paddon  replied,  that  he  had  placed  himself  in  office  again 
under  the  deed  of  arrangement,  to  which  Mr.  Richardson  answered, 
that  the  affairs  had  for  so  many  years  been  under  the  control  of 
« Sir  William  Magnay ,  at  the  request  and  by  the  consent  of  all  par- 
ties interested,  that  he  must  refer  him  to  Sir  William  Magnay  for 
further  information,  and  here  the  matter  rested  until  very  shortly 
before  the  filing  of  this  bill.  It  is  clear  that  the  family  had  in 
truth  dealt  with  Sir  William  Magnay  alone.  Except  on  one  or 
two  occasions,  on  matters  connected  with  the  widow's  annuity, 
Mr.  Richardson  had  never  been  applied  to.  He  had  not  been  con- 
sulted on  the  marriages  of  the  daughters  or  with  reference  to  the 
sums  which  were  paid  to  them  on  those  occasions,  or  on  any  other 
matter  connected  with  the  trust ;  and  surely,  under  these  circum- 
stances, it  was  not  unreasonable  on  his  part  to  refer  Mr.  Paddon 
to  Sir  William  Magnay.  Could  the  Court  have  charged  him  with 
the  4000Z.  if  the  bill  had  been  filed  immediately  after  the  corre- 
spondence to  which  I  have  referred  ?  I  think  it  certainly  could 
not ;  and  if  not,  can  the  plaintiffs'  case  be  improved  by  the 
delay  ? 

There  is  yet  another  difficulty  in  the  case  on  the  part  of 
the  plaintiff  John  Edward  Paddon,  whose  interests  alone,  for  the 
reasons  I  have  stated,  we  have  here  to  consider.  These  trust 
moneys  were  recoverable  only  in  equity.  The  bill  is  in  effect  to 
charge  Richardson  and  his  estate  for  a  breach  of  trust  in  having 
permitted  them  to  remain  in  the  hands  of  Sir  William  Magnay ; 
but  if  there  was  this  breach  of  trust,  why  did  not  the  plaintiff  John 
Edward  Paddon  himself  sue  to  recover  the  moneys?  He  was 
competent  to  do  so,  and  I  am  at  a  loss  to  see  what  right  he 
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*  585  can  have  to  make  his  trustee  liable  *  for  not  having  done 
what  he  might  have  done  for  himself. 
It  is  upon  these  grounds  I  think  this  decree  must  be  reversed, 
and  the  bill  dismissed  against  Richardson  and  his  executors ;  but 
I  think  that  the  conduct  of  Richardson  justified  inquiry,  and  that 
the  dismissal  therefore  should  be  without  costs. 


PARR  V.  APPLEBEE. 

1855.    July  24.    August  8.    Before  the  Lords  Justices. 

Registered  first  mortgagees  of  a  ship  with  power  of  sale  took  from  the  mort- 
gagor, by  an  unregistered  document,  a  declaration  that  the  mortgage  should 
be  a  security,  not  only  for  the  mortgage  debt,  but  for  such  sums  as  might 
for  the  time  being  be  due  from  the  mortgagor  either  alone  or  with  any  partner 
to  the  mortgagees  or  their  firm,  however  composed.  Subsequently  another 
incumbrancer  took  a  registered  mortgage  expressed  to  be  subject  to  the  first 
mortgage  but  not  referring  to  the  unregistered  charge,  of  which,  however,  the 
last  mortgagee  did  not  deny  haying  ihad  notice,  when  he  took  his  security. 
Hddj  that  the  unregistered  document  was  not  merely  a  further  charge,  bat 
a  new  security,  and  that  the  shipping  Act  excluded  it  from  priority  over  the 
last  mortgage. 

This  was  an  appeal  from  the  decision  of  the  Vice-chancellor  of 
the  Duchy  of  Lancaster  in  favour  of  the  validity  of  an  unregistered 
charge  on  a  ship. 

By  an  indenture  of  the  29th  May,  1851,  duly  registered  under 
the  shipping  Acts  then  in  force,  John  Parker  Hall,  one  of  the 
defendants,  mortgaged  a  ship  called  the  Lord  Ribblesdale  to  Mr. 
Stansfield,  one  of  the  plaintiffs,  to  secure  to  the  plaintiffs  Parr, 
Lyon,  and  Stansfield,  who  were  bankers  at  Liverpool,  the  repay- 
ment of  a  sum  of  1600Z. ;  but  in  the  proviso  for  redemption  the 
date  by  accident  was  left  in  blank.  There  was  a  power  of  sale  in 
the  usual  terms  in  default  of  redemption  on  this  unspecified  day. 

By  an  agreement  dated  the  19th  October,  1864,  executed  by 

Mr.  Hall  but  not  registered,  it  was  agreed  that  the  former  deed 

of  the  29th  May,  1851,  should  be  a  security  to  the  plaintiffs, 

*  586    not  only  for  the  payment  of  the  *  amount  thereby  secured, 
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but  also  for  such  sums  as  should  from  time  to  time  be  owing 
from  Mr.  Hall,  either  alone  or  with  any  partner,  to  the  plaintiffs 
or  their  firm,  however  it  might  be  composed. 

By  an  indenture  dated  the  17th  February,  1855,  duly  registered 
according  to  the  shipping  Acts  then  in  force,  the  defendant  Hall 
mortgaged  the  ship  to  Messrs.  Applebee  and  Thompson,  two  other 
defendants,  for  25,000Z.,  subject  to  the  mortgage  of  the  29th  May, 
1851,  but  without  referring  to  the  charge  of  19th  October,  1854. 

The  defendant  Hall  having  stopped  payment,  the  ship  was  sold 
by  arrangement,  without  prejudice  to  the  question  of  the  priority 
between  the  last  mortgage  and  the  unregistered  charge  of  the  19th 
October,  1854,  of  which  the  last  mortgagees  did  not  deny  having 
had  notice  when  they  took  their  security. 

The  Vice-Chancellor  decided  in  favour  of  the  priority  of  the  un- 
registered charge  over  the  last  incumbrance. 

Mr.  Baily  and  Mr,  Little^  for  the  plaintiffs.  —  Tiie  plaintiffs  had 
a  power  of  sale  created  by  a  validly  registered  deed,  and  the  de- 
fendants, the  last  mortgagees,  took  with  notice  of  the  possibility  of 
the  ship  being  converted  into  money,  and  of  the  proceeds,  which 
would  not  be  subject  to  the  shipping  Act,  being  charged  by  an 
unregistered  incumbrance.  It  would  therefore  have  been  incum- 
bent on  them  to  inquire  of  the  plaintiffs,  who  were  trustees  for 
sale,  whether  there  was  any  incumbrance  on  the  moneys  to  be  pro- 
duced by  the  sale,  and  they  would  take,  subject  to  such  incum- 
brance (if  any),  independently  of  notice.  It  is  unnecessary, 
however,  to  consider  this,  as  express  notice  is  not  denied. 
They  have  therefore  no  *  possible  equity,  and  the  question  *  587 
is  merely,  whether  the  shipping  Act  affects  the  proceeds  of 
a  ship  which  has  been  sold  under  a  provision  for  that  purpose  con- 
tained in  a  duly  registered  deed.  Now,  therQ  is  not  a  word  in  the 
shipping  Act  as  to  registering  a  claim  on  the  purchase-money  of  a 
ship  which  has  been  duly  registered,  and  the  Court  will  not,  in 
contravention  of  plain  equities  of  the  parties,  extend  the  provisions 
of  the  Acts.  In  McOalmont  v.  Mankind  (a)  the  Lord  Chancellor 
said, ''  Then  it  has  been  most  elaborately  argued,  that  I  might  and 
ought  to  give  effect  to  the  transaction  as  regards  the  proceeds  of 
the  vessel,  although  I  cannot  affect  the  vessel  itself.    I  do  not  lay 

(a)  2  De  G.,  M.  &  G.  403-424. 
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down  any  rule  that  parties  cannot  authorize  a  ship  to  be  sold,  and 
direct  in  what  manner  the  money  shall  be  applied."  So  in  Arm- 
strong V.  Armstrong^  (a)  it  was  held,  that  the  policy  of  the  Ship 
Registry  Act,  in  disregarding  interests  not  appearing  on  the  regis- 
ter, was  inapplicable  both  to  the  money  arising  from  the  sale  of  a 
ship  and  to  the  produce  of  the  freight ;  and  that  where  a  party 
who  appeared  on  the  registry  to  be  the  absolute  owner  of  a  ship 
entered  into  an  agreement  for  valuable  consideration,  admitting 
he  was  a  trustee,  and  engaging  to  sell  the  ship  and  hand  over  the 
produce  to  the  true  owner,  the  Court,  notwithstanding  the  Ship 
Registry  Act,  would  enforce  the  agreement.  The  Master  of  tiie 
Rolls  said,  ^^  My  opinion  is  that  the  agreement  here  does  not  give 
any  interest  in  the  ship,  but  it  is  an  agreement  that  at  the  expira- 
tion of  the  period  mentioned  Thomas  Cassop  Armstrong  is  to  sell 
the  shares  and  pay  over  the  proceeds  thereof  according  to  the  will 
of  Tliomas  Armstrong."     "  I  may  add  that  the  case  of  Provting  v. 

Hammond  (V)  appears  to  be  a  distinct  authority  at  law  for 
*  588    the  same  proposition  as  I  am  laying  *  down  here.     In  that 

case  the  Court  of  Law  expressly  held,  that  the  navigation 
laws  did  not  prevent  an  action  of  assumpsit  to  recover  the  money 
from  a  person  who  had  sold  the  ship  and  had  the  proceeds  in  his 
hands.  That  appears  confirmed  by  the  view  which  Lord  St. 
Lkonabds  took  in  the  case  of  McCalmowb  v.  Rankin^  to  which  I 
have  already  referred."  Hughes  v.  Morris^  Qc)  which  may  be 
relied  upon  on  the  other  side,  is  completely  distinguishable  from 
this  case.  The  contest  there  was  between  an  unregistered  and  a 
registered  claimant,  whereas  here  both  the  contending  parties  are 
on  the  register,  and  the  only  question  is  as  to  their  respective 
rights.  It  is  not  necessary  that  the  amount  secured  should  be 
stated  in  a  mortgage  under  the  shipping  Acts,  any  more  than  in 
an  ordinary  mortgage.  The  second  mortgagee  takes  subject  to 
the  amount  due  on  the  first  mortgage,  whether  on  a  further  charge 
or  otherwise,  and  for  that  reason  he  is  in  ordinary  cases  advised 
to  inquire  of  the  first  mortgagee  as  to  the  amount  due  on  his 
security. 

[The  Lord  Justice  Knight  Bruce.  —  Does  the  validity  of  a 
further  charge  on  a  ship  depend  on  the  original  mortgage  contain- 
ing a  power  of  sale  ?] 

(a)  21  BeaT.  7S,  S8,  90.      (6)  8  Taunt.  688.     (c)  2  De  G.,  M.  A  6.  349. 
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We  submit  that  the  power  at  all  events  removes  any  doubt. 
Suppose  the  case  of  a  trust  of  a  ship  for  sale,  and  then  an  assign- 
ment of  the  proceeds  for  the  benefit  of  various  ceatuis  <]ue  trvst- 
enty  would  not  that  be  valid  ? 

They  also  referred  to  Ladbroke  v.  Lee.  (a) 

Mr.  Sehoyn  and  Mr.  Oaims,  for  the  appellants.  —  The  simple 
question  here  is,  whether  a  second  mortgage  of  a  ship  requires  to 
be  registered,  for  this  is  not  a  mere  further  charge,  the  persons 
interested  in  the  first  and  second  security  being  possibly 
diflFerent.  That  point  *  is,  we  submit,  incapable  of  reason-  *  689 
able  argument.  The  enactments  are  positive ;  and  it  has 
been  conclusively  decided  under  them,  that  there  can  be  no  such 
thing  as  an  equitable  mortgage  of  a  ship.  The  Vice-Chancellor 
proceeded  on  the  fact  of  notice,  which  has  been  always  held  im- 
material. There  never  could  have  been  a  sale  under  the  power, 
for  between  the  first  mortgage  and  a  sale  stood  the  appellants^ 
right  to  redeem.  They  were  entitled  to  say,  that  the  ship  should 
not  be  sold  under  the  power.  The  provisions  of  the  shipping  Act 
show,  that  successive  mortgages  are  contemplated  by  it,  and 
that  they  are  all  to  be  registered.  (J)      Soppose   there  were 

(a)  4  De  G.  &  Sm.  106. 

(6)  The  following  are  the  material  provisiens  of  the  Ad  referred  to,  whicb 
was  that  in  force  at  the  date  of  the  transactions  in  question,  omitting  inappli- 
cable words :  — 

8  &  9  Viet.  c.  89,  §  34.  **  That  when  and  so  often  m  the  property  in  anj 
ship  or  vessel,  or  any  part  thereof,  belonging  to  any  of  her  Majesty^s  subjects 
shall,  after  registry  thereof,  be  sold  to  any  other  or  others  of  her  Majesty^s 
subjects,  the  same  shall  be  transferred  by  bill  of  sale  or  other  instrument  in 
writing  containing  a  recital  of  the  certificate  of  registry  of  such  ship  or  vessel, 
or  the  principal  contents  thereof,  otherwise  such  transfer  shall  not  be  valid  or 
effectual  for  any  purpose  whatever,  either  in  law  or  in  equity.^' 

Sect.  38.  *'  When  and  so  soon  as  the  particulars  of  any  bill  of  sale  or  other 
instrument  by  which  any  ship  or  vessel,  or  any  share  or  shares  thereof,  shall  be 
transferred,  shall  have  been  so  entered  in  the  book  of  registry  as  aforesaid,  the 
said  bill  of  sale  or  other  instrument  shall  be  valid  and  effectual  to  pass  the 
property  thereby  intended  to  be  transferred,  as  against  all  and  every  person 
and  persons  whatsoever,  and  to  all  intents  and  purposes,  except  as  against  such 
subsequent  purchasers  and  mortgagees  who  shall  first  procure  the  indorsement 
to  be  made  upon  the  certificate  of  registry  of  such  ship  or  vessel,  in  manner 
hereinafter  mentioned.^^ 

Sect.  39.  *'  When  and  after  the  particulars  of  any  bill  of  sale  or  other  instru- 
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*  590    *  a  first  mortgage  for  lOZ.,  with  a  power  of  sale,  and  then 

an  unregistered  contract  for  sale  of  the  equity  of  redemp- 
tion.    According  to  the   respondents'  argument,  that  would  be 
good,  because  the  name  of  the  purchaser  was  already  on  the  reg- 
ister.    Independently  of  all  other  arguments,  the  blank  as 

*  591    to  the  time  for  the  exercise  of  *the  power  of  sale  would  be 

sufficient  answer  to  the  plaintiffs'  case. 

They  referred  to  Follett  v.  Delany,  (a)  and  Coombes  v.  Mam- 
field.  (6) 

m^nt  by  which  any  ship  or  yessel,  or  any  share  or  shares  thereof,  shall  be  trans- 
ferred shall  have  been  so  entered  in  the  book  of  registry  as  aforesaid,  the 
collector  and  comptroller  shall  not  enter  in  the  book  of  registry  the  particulars 
of  any  other  bill  of  sale  or  instrument  purporting  to  be  a  transfer  by  the  same 
vendor  or  mortgagor,  or  vendors  or  mortgagors,  of  the  same  ship  or  Tenel, 
share  or  shares  thereof,  to  any  other  person  or  persons,  unless  thirty  days  shall 
elapse  from  the  day  on  which  the  particulars  of  the  former  bill  of  sale  or  other 
instrument  were  entered  in  the  book  of  registry ;  ^'  '*  and  in  case  the  particulars 
of  two  or  more  such  bills  of  sale  or  other  instruments  as  aforesaid  shall  at  any 
time  have  been  entered  in  the  book  of  registry  of  the  said  ship  or  vessel,  the 
collector  and  comptroller  shall  not  enter  in  the  book  of  registry  the  particdars 
of  any  other  bill  of  sale  or  other  instrument  as  aforesaid,  unless  thirty  days 
shall  in  like  manner  have  elapsed  from  the  day  on  which  the  particulars  of  the 
last  of  such  bills  of  sale  or  other  instrument  were  entered  in  the  books  of  reg- 
istry ;  ^  **  and  in  every  case  where  there  shall  at  any  time  happen  to  be  two  or 
more  transfers  by  the  same  owner  or  owners  of  the  same  property  in  any  di^ 
or  vessel  entered  in  the  book  of  registry  as  aforesaid,  the  collector  and  comp- 
troller are  hereby  required  to  indorse  upon  the  certificate  of  registry  of  sacb 
ship  or  vessel  the  particulars  of  that  bill  of  sale  or  other  instrument  under  which 
the  person  or  persons  claims  or  claim  property,  who  shall  produce  the  certificate 
of  registry  for  that  purpose  within  thirty  days  next  after  the  entry  of  his  said 
bill  of  sale  or  other  instrument  in  the  book  of  registry  as  aforesaid ;  ^  **  and  in 
case  no  person  or.persons  shall  produce  the  certificate  of  registry  within  either 
of  the  said  spaces  of  thirty  days,  then  it  shall  be  lawful  for  the  collector  and 
comptroller,  and  they  are  hereby  required,  to  indorse  upon  the  certificate  of 
registry  the  particulars  of  the  bill  of  sale  or  other  instrument  to  sodi 
person  or  persons  as  shall  first  produce  the  certificate  of  registry  for  that  pur- 
pose, it  being  the  true  intent  and  meaning  of  this  Act  that  the  several  purchasers 
and  mortgagees  of  such  ship  or  vessel,  share  or  shares  thereof,  when  more  than 
one  appear  to  claim  the  same  property  or  to  claim  security  on  the  same  propeity^ 
in  the  same  rank  and  degree,  shall  have  priority  one  over  the  other,  not  accord- 
ing to  the  respective  times  when  the  particulars  of  the  bill  of  sale  or  other 
instrument  by  which  such  property  was  transferred  to  them  were  entered  in  the 
book  of  registry  as  aforesaid,  but  according  to  the  time  when  the  indorsement 
is  made  upon  the  certificate  of  registry  as  aforesaid.** 

(a)  2  De  G.  &  Sm.  235.  (6)  3  Drew.  193. 
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Mr.  Baily^  in  reply. 

Judgment  reserved. 

August  8. 

The  Lobd  Justice  Knight  Bbuce.  —  What  I  should  have 
thought  the  right  mode  of  disposing  of  this  case,  if  the  plaintiffs' 
second  security  (that  of  19th  October,  1864)  had  been  merely  for 
debts  due,  and  to  become  due  to  Mr.  Stanhouse  exclusively,  or 
exclusively  to  the  persons  or  any  one  or  more  of  the  persons  for 
whose  benefit  the  plaintiffs'  first  security  (that  of  29th  May,  1851) 
was  made  to  Mr.  Stanhouse,  or  merely  for  debts  due  and  to 
become  due  from  Mr.  Hall  exclusively,  I  need  not  say,  for  such  a 
state  of  circumstances  is  not  before  us. 

Again,  it  is  not  requisite  for  me  to  say  what  my  conclusion 
would  have  been  if  the  security  of  October,  1854,  had  been  merely 
upon  the  produce  of  a  sale  of  the  vessel  in  question,  if  one  should 
take  place  under  the  power  of  sale  contained  in  the  earlier  se- 
curity, for  the  case  is  not  so,  since  the  instrument  of  1864  pro- 
fesses to  charge  the  ship  itself,  nor  has  it  been,  if  it  could  have 
been,  sold  under  that  power  of  sale.  It  was  sold  with  the  assent 
and  concurrence  of  all  persons  claiming  to  be  interested  as  I  have 
collected. 

♦  The  power  of  sale  not  having  been,  if  it  could  have  *  592 
been,  exercised,  and  not  being  now  exercisable,  seems  to 
me  of  no  moment  or  materiality  between  the  present  litigants. 
And  that  a  power  of  sale  differs  very  much  from  a  trust  for  sale 
needs  not  to  be  stated.  There  was  not  a  trust  for  sale.  If  there 
had  been,  it  might  not  or  might  have  varied  the  controversy. 

In  the  actual  circumstances  of  the  case  the  security  of  October, 
1864,  appears  in  my  judgment  to  be,  so  far  as  the  rights  and 
interests  of  the  appellants  in  the  vessel  and  her  price  are  con- 
cerned, merely  a  second  mortgage  of  the  vessel,  standing  exactly 
on  the  same  footing  as  if  it  had  been  made  by  Mr.  Hall  to  a 
stranger  connected  neither  with  the  plaintiffs  nor  with  the  appel- 
lants, for  the  single  purpose  of  securing  a  debt  due  to  that  stran- 
ger from  Mr.  Hall.  In  such  a  state  of  things  tlie  security  would, 
under  the  Ship  Registry  Act,  have  been  void  against  the  appellants 
as  far  as  the  vessel  and  her  price  are  concerned ;  and  so,  in  the 
existing  state  of  things,  it  is,  I  think,  void  against  them  as  far  as 
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the  vessel  and  her  price  are  concerned,  which  price  must,  in  my 
opinion,  to  the  extent  at  least  of  the  appellants'  demand  under  the 
registered  and  effectual  instrument  of  1855  (after  satisfying  what 
remains  due  on  the  first  mortgage),  be  applied  as  if  the  security 
of  1854  had  not  existed,  —  a  conclusion  not  (I  conceive)  neces- 
sarily inconsistent  with  the  recent  decision  at  the  rolls  in  Arm- 
strong  v.  Armstrong^  (a)  —  a  case  which  may  possibly  be  brought 
hither,  and  I  desire  to  be  understood  as  intimating  neither  assent 
nor  dissent  concerning  it. 

The  Lord  Justice  Turner.  —  Without  entering  into  the  ques- 
tion whether  a  mortgage  of  a  ship,  exclusively  for  the 
*  593  benefit  of  parties  interested  *  under  a  prior  mortgage,  and 
confined,  if  it  can  be  confined,  wholly  to  the  proceeds  of  a 
sale  to  arise  under  the  prior  mortgage,  would  or  would  not'  require 
registration  under  the  provisions  of  the  8  <&  9  Vict.  c.  89, 1  am 
satisfied  that  the  mortgage  in  question  in  this  suit  —  extending, 
as  it  may,  for  the  benefit  of  other  parties,  and  purporting,  as  it 
does,  to  affect  the  ship  itself —  did  require  such  registration,  and 
that  this  decree  therefore  cannot  be  upheld. 

Having  regard  to  the  position  of  the  case  of  Armstrong  v.  Arm- 
strong^  (a)  which  may  possibly  come  before  us  on  appeal,  I  do  not 
think  it  rig^ht  to  enter  more  at  large  into  the  case,  or  to  give  any 
fiirther  opinion  upon  it,  as  it  would  be  difiicult  to  do  so  without, 
in  some  degree  at  least,  prejudicing  that  case. 


♦  594  *  SALOWAY  t;.  STRAWBRIDGE. 

1855.    NoYember  12.    Before  the  Lords  Justices. 

A  power  of  sale  and  of  giving  valid  receipts  for  the  pnrchase-money  was,  in  a 
mortgage  in  fee,  given  to  the  mortgagee*  his  heirs,  executors,  administraton, 
or  assigns.  Held,  that  the  administrator  of  a  transferee  of  the  mortgage* 
with  the  concurrence  of  a  trustee  to  whom  the  heir  of  the  mortgagee  had 
conveyed  the  legal  estate  in  trust  for  the  administrator,  could  validly  exer- 
cise the  power,  and  enforce  a  specific  performance  of  an  agreement  for  a 
sale  under  it.^ 

(o)  21  Beav.  78. 

'  See  Lewin  Trusts  (5th  Eng.  ed.),  819,  431;  Perry  Trusts,  §§  340,494. 
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This  case  came  on  upon  appeal  from  a  decision  of  Vice-chan- 
cellor Wood,  reported  in  the  1st  volume  of  Messrs.  Kaj  and 
Johnson's  Beports.  (a)         ^ 

The  suit  was  one  by  a  vendor  for  specific  performance  of  a  con* 
tract  for  sale,  and  the  only  question  was,  whether  the  vendor 
could  validly  exercise  a  power  of  sale  contained  in  a  mortgage. 

The  mortgage  was  made  by  a  deed  dated  the  9th  February, 
1832,  whereby  freehold  hereditaments  were  conveyed  to  the  use  of 
Archelaus  Hodges,  his  heirs  and  assigns,  subject  to  redemption, 
and  to  a  proviso  that,  in  case  of  default  in  payment  of  the  mort- 
gage money,  it  should  be  lawful  for  the  said  Archelaus  Hodges, 
his  heirs,  executors,  administrators,  or  assigns,  at  any  time  or 
times  thereafter,  on  giving  six  calendar  months'  notice  in  writing 
to  the  mortgagor,  his  heirs,  executors,  administrators,  or  assigns, 
to  sell  and  dispose  of  the  mortgaged  hereditaments  as  therein 
mentioned ;  and  it  was  thereby  declared  that  all  contracts  which 
should  be  entered  into,  and  conveyances  and  assurances  which  should 
be  executed  by  the,  said  Archelaus  Hodges,  his  heirs,  executors, 
administrators,  or  assigns,  for  the  purpose  of  effecting  the  sale  of 
the  said  hereditaments  and  premises,  or  any  part  thereof,  should 
be  valid  and  effectaal  in  the  law  to  all  intents  and  purposes 
whatsoever,  and  that  the  receipts  in  *  writing  of  the  said  *  595 
Archelaus  Hodges,  his  heirs,  executors,  administrators,  or 
assigns,  for  the  money  for  which  the  said  hereditaments  and 
premises,  or  any  part  thereof,  should  be  sold,  should  be  good  dis- 
charges. 

By  an  indenture  dated  the  14th  April,  1835,  the  mortgage  debt 
was  transferred  to  Ebenezer  Saloway,  and  the  mortgaged  heredita- 
ments were  assured  unto  and  to  the  use  of  the  said  Ebenezer  Salo- 
way, his  heirs  and  assigns  for  ever. 

Ebenezer  Saloway  died  on  the  29th  December,  1846. 

On  the  27th  March,  1851,  letters  of  administration  of  the  goods 
and  chattels  of  the  said  Ebenezer  Saloway,  with  the  will  annexed, 
were  granted  to  the  plaintiff;  and  by  an  indenture  dated  the  8d 
November,  1853,  Samuel  Saloway,  the  heir-at-law  of  the  said 

495 ;  Lane  v.  Debenham,  11  Hare,  188 ;  Titley  v.  Wolstenholme,  7  Beav.  425 ; 
Sugden  Y.  &  P.  (14th  Eng.  ed.),  65,  66;  Ashton  v.  Wood,  3  Sm.  &  Gif.  4S6. 
A  power  of  sale  contained  in  a  mortgage  of  real  estate  may  be  executed  after 
the  mortgagor's  death.    Yamum  v.  Meaerve,  8  Allen,  158. 
(a)  Page  371. 
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Ebenezer  Saloway,  at  the  request  of  the  plaintiff  as  personal  repre- 
sentative of  the  said  Ebenezer  Saloway,  conyeyed  unto  Benjamin 
Salowaj,  his  heirs  and  assigns,  all  and  singular  the  messuages  or 
tenements  and  hereditaments  comprised  in  the  said  indentures  of 
the  9th  February,  1832,  and  the  14th  April,  1885,  with  their 
appurtenances,  to  hold  the  same  unto  and  to  the  use  of  the  said 
Benjamin  Saloway,  his  heirs  and  assigns,  upon  trust  nevertheless 
for  the  plaintiff  or  other  the  personal  representative  or  representa- 
tives for  the  time  being  of  the  said  Ebenezer  Saloway,  deceased, 
and  to  be  conveyed  and  disposed  of  as  he  or  they  should  direct  or 
appoint. 

The  yice-Chancellor  decreed  a  specific  performance,  and  the 
defendant  appealed. 

Mr,  Bird  for  the  appellant. 

*  596       *  Mr.  W.  B.  Lewis  for  the  plaintiff. 

The  following  cases  were  referred  to,  in  addition  to  those  cited 
below :  Braybrooke  v.  In%kip^  (a)  Anonymous^  (6)  Wynne  v.  Ghrif- 
ftthy  (<?)  Pyrke  v.  Waddington^  (d)  Forbes  v.  Peacock^  («)  Forster 
V.  Hoggart.  (jg) 

Their  Lordships  held,  that  the  objection  to  the  title  could  not  be 
sustained,  and  dismissed  the  appeal  with  costs. 


•597  ♦  BAKER  v.  BRADLEY. 

1855.    July  25.    November  5»  20.    Before  the  Loans  JusncBS. 

Property  was  devised  in  tnut  for  the  testator^s  daaghter  and  her  aasigna  for  her 
life,  and  to  permit  her  to  receive  the  income  for  her  life  for  her  separate  oMt 
with  a  direction  that  her  receipts  alone,  or  of  some  person  or  persons  aathor> 
ized  by  her  to  receive  any  pajrment  of  the  income,  after  such  payment  should 


(a)  8  Ves.  417.  (d)  10  Hare,  1. 

(6)  6  Madd.  10.  (e)   1  Phil.  717. 

(e)   1  Buss.  283^  (J)  16  Q.  B.  155. 
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have  become  due,  should,  alone,  notwithitanding  her  marriage,  be  good 
discharges.     Hddt  that  she  was  restrained  from  anticipation.* 

Transactions  between  parent  and  child,  if  in  the  nature  of  a  settlement  of  prop- 
erty or  rights,  are  regarded  with  favour,  and  not  with  minute  regard  to  the 
consideration ; '  but  if  in  the  nature  of  bounty  from  the  child  soon  after  he 
attains  majority,  are  to  be  viewed  with  jealousy,  and  as  the  subject  of  inter- 
position of  the  Court  to  guard  against  undue  influence.' 

A  mortgage  was  made  of  property  by  a  father  and  son,  immediately  after  the 
latter  had  attained  his  majority,  to  secure  debts  due  from  the  father,  to  some 
extent  incurred  in  improvements  on  the  property  and  in  maintaining  and  edu- 
cating the  son.  The  mother  joined  in  the  security,  for  the  purpose  of  subject- 
ing to  it  her  separate  estate,  which  she  was,  however,  by  a  clause  not  recited 
or  noticed  in  the  mortgage,  restrained  from  anticipating.  The  son  had  no 
separate  advice  on  the  occasion.  Hddt  that  the  mortgage  was  not  capable 
of  being  supported  as  a  family  arrangement,  but  was  void  as  obtained  by 
undue  influence. 

An  agreement  held  impeachable  under  a  bill  not  directly  stating  it.^ 

Fidd  V.  Evans,  15  Sim.  376,  considered  correct. 

This  was  the  appeal  of  the  plaintiff  from  the  dismissal  with 
costs  of  the  bill  by  Vice-Chancellor  Stuart.  The  case  is  reported 
below  in  the  2d  volume  of  Messrs.  Smale  &  Giffard's  Reports,  (a) 
where  the  facts  are  fully  stated.  The  following  summary  of  them 
is  transferred  to  this  place  from  the  judgment  of  Lord  Justice 
Turner. 

The  bill  was  filed  by  William  Baylis  Baker  for  the  purpose  of 
having  a  mortgage,  dated  the  2d  of  September,  1848,  to  the  de- 
fendant J.  Bradley,  for  securing  the  sum  of  1300Z.  and  interest, 
and  another  mortgage  of  the  same  date  to  John  Lovegrove  (now 
vested  in  the  defendants  Thomas  Guff  Adams,  Joseph  Lovegrove, 
and  William  Cottier,  his  representatives)  for  securing  the  sum  of 
5002.  and  interest,  declared  to  be  absolutely  void  as  against 
him,  and  delivered  up  to  be  cancelled,  and  for  the  purpose  of 

(a)  Page  631. 

■  See  2  Jarman  Wills  (3d  Eng.  ed.),  24  in  note;  Schouler  Dom.  Bel.  197, 
198 ;  1  Lead.  Cas.  in  Eq.  (3d  Am.  ed.)  [423]  524^26. 

*  Sogden  V.  &  P.  (14th  Eng.  ed.)  276  and  cases  in  n.  (g) ;  Wright  v.  Yan- 
derplank,  2  K.  &  J.  1 ;  8  De  G.,  M.  &  G.  133;  Hartopp  o.  Hartopp,  2  Jur. 
N.  S.  794;  Bosville  v.  Middleton,  29  L.  T.  341 ;  Jenner  v,  Jenner,  2  Giff.  232. 

'  See  1  Story  Eq.  Jar.  §§  309,  309  a,  and  cases  cited ;  Schoaler  Dom.  Rel. 
375 ;  3  Lead.  Cas.  in  Eq.  (3d  Am.  ed.)  113  [489]  ;  Jenkins  v.  Pye,  12  Peters, 
241 ;  Taylor  v.  Taylor,  8  How.  U.  S.  183 ;  Slocum  v.  Marshall,  2  Wash.  C.  C. 
397 ;  Savery  v.  King,  5  H.  L.  Cas.  627. 

*  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  327,  328. 
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*  698  having  it  further  declared  that  *  another  mortgage,  dated 
the  28th  of  October,  1850,  to  the  defendant  Joseph  Love- 
grove,  for  securing  the  sum  of  7001.  and  interest,  ought  to  stand 
as  a  security  against  him  for  so  much  only  of  the  7001.  as  was  due 
from  him  to  the  defendant  Joseph  Lovegrove  at  the  date  of  that 
mortgage. 

Charles  Baker  and  Ann  his  wife,  the  father  and  mother  of  the 
plaintiff,  were  also  made  defendants  to  the  suit. 

William  Baylis  by  his  will  dated  the  26th  day  of  August,  18S5, 
gave  certain  messuages  and  hereditaments  of  which  he  was  seised 
to  Thomas  Glutterbuck  Groome,  as  follows :  ^^  To  hold  the  same 
to  the  said  Thomas  Glutterbuck  Groome,  his  heirs  and  assigns  for 
ever,  to  the  use  of  and  in  trust  for  my  said  daughter  Ann  Baker 
and  her  assigns  for  and  during  the  term  of  her  natural  life,  and  to 
permit  and  suffer  her  to  receive  the  rents  and  income  to  arise 
therefrom  during  the  term  of  her  natural  life  separate  and  apart 
from  her  present  or  any  future  husband,  and  not  subject  to  his 
debts,  engagements,  or  control ;  and  I  declare  that  the  receipts  of 
my  said  daughter  Ann  Baker  alone,  or  of  some  person  or  persons 
authorized  by*  her  to  receive  any  payment  of  the  said  rents  and 
income,  after  such  payment  shall  have  become  due,  notwithstand- 
ing her  said  present  or  any  future  marriage,  shall  alone  be  good 
discharges  for  the  said  rents  and  income,  or  for  so  much  thereof 
as  shall  be  thereby  acknowledged  to  have  been  received.  And 
from  and  immediately  after  the  determination  of  the  estate  herein- 
before limited  to  the  use  of  and  in  trust  for  the  said  Ann  Baker 
for  her  life  as  aforesaid,  then  to  the  said  Thomas  Clutterbnck 
Groome  and  his  heirs  during  the*  natural  life  of  my  said  daughter, 

in  trust  to  support  the  contingent  uses  and  estates  herein- 
*  699    after  limited,  yet  to  permit  and  suffer  *  the  said  Ann  Baker 

to  receive  and  take  the  rents  and  income  to  arise  from  the 
said  hereditaments  during  the  term  of  her  natural  life  as  aforesaid, 
and  from  and  immediately  after  the  decease  of  the  said  Ann  Baker, 
then  to  the  use  of  and  in  trust  for  the  said  Gharles  Baker,  if  be 
shall  survive  the  said  Ann  Baker,  for  and  during  the  term  of  his 
natural  life,  to  enable  him  to  support  himself  and  to  support  and 
bring  up  the  children  of  the  said  Ann  Baker ;  and  in  case  the  said 
Gharles  Baker  should  die  in  the  lifetime  of  the  said  Ann  Baker, 
and  if  she  should  marry  any  future  husband  who  should  happen  to 
survive  her,  then  to  the  use  of  and  in  trust  for  any  future  husband 
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of  the  said  Ann  Baker  who  may  happen  to  surviye  her,  for  and 
during  the  term  of  his  natural  life ;  and  from  and  immediately 
after  the  decease  of  the  survivor  of  them  the  said  Ann  Baker  and 
the  said  Charles  Baker,  and  of  any  future  husband  of  the  said 
Ann  Baker,  if  such  future  husband  shall  survive  her,,  then  to  the 
use  of  all  and  every  or  any  one  or  more  of  the  children,  grandchil- 
dren, or  other  issue  of  the  said  Ann  Baker  by  the  said  Charles 
Baker,  or  by  any  future  husband  (such  grandchildren,  issue  to  be 
born  before  any  appointment  shall  be  made  to  them  respectively), 
in  such  manner  and  form,  and,  if  more  than  one,  in  such  parts, 
shares,  and  proportions,  and  with  such  limitations  over,  or  substi- 
tutions in  favour  of  any  one  of  the  others  of  the  said  children, 
grandchildren,  and  issue  respectively,  and  at  such  time  or  times, 
age  or  ages,  day  or  days,  and  in  such  contingencies,  and  under 
and  subject  to  such  directions  and  regulations  for  maintenance, 
education,  and  advancement,  and  to  such  conditions  as  the  said 
Ann  Baker,  notwithstanding  her  present  or  any  future  husband, 
at  any  time  or  times  and  from  time  to  time  by  any  deed  or  deeds 
to  be  signed,  sealed,  and  delivered  by  her  in  the  presence  of  two 
or  more  credible  witnesses,  to  be  with  or  without  power  of 
revocation  and  new  appointment,  *  or  by  her  last  will  and  *  600 
testament  in  writing  or  any  writing  in  the  nature  of  a  last 
will  and  testament,  or  any  codicil  or  codicils  to  be  respectively 
signed  and  published  by  her  in  the  presence  of  and  attested  by 
three  or  more  credible  witnesses,  shall  direct,  limit,  or  appoint,  or 
give  and  devise  the  same ;  and  from  and  until  default  of  and  from 
time  to  time,  and  subject  to  such  direction,  limitation,  and  appointr 
meut,  gift  or  devise,  then  to  the  use  of  and  in  trust  for  the  child 
of  the  said  Ann  Baker,  if  only  one,  whether  male  or  female,  and 
for  all  the  children  of  the  said  Ann  Baker,  both  male  and  female, 
if  more  than  one,  and  whether  by  her  present  or  any  future  hus- 
band, to  be  equally  divided  between  or  among  them,  share  and 
share  alike  as  tenants  in  common  and  not  as  joint  tenants,  and 
the  heirs  of  the  body  and  several  and  respective  bodies  of  the  same 
children  respectively  lawfully  issuing,  with  cross  remainders  in 
tail  between  and  among  such  children  of  the  said  Ann  Baker ;  and 
in  default  of  such  issue,  then  to  the  same  uses,  upon  the  same 
trusts,  and  for  the  same  estates  as  are  hereinafter  devised  to  the 
said  Thomas  Clutterbuck  Croome,  to  the  use  of  and  in  trust  for 
my  daughter  Mary  Baylis  and  her  children,  and  the  issue  of  such 
VOL.  vn.  80  [  466  ] 
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children ;  and  in  default  of  issue  of  all  the  children  of  the  said 
Ann  Baker  and  of  the  said  Mary  Baylis,  then  to  the  use  of  and  in 
trust  for  the  said  Ann  Baker,  her  heirs  and  assigns  absolutely." 
The  testator  then  devised  other  estates  to  his  daughter  Mary  Baylis 
upon  similar  trusts,  and  in  default  of  children  of  the  said  Mary 
Baylis,  then  on  the  same  trusts  in  favour  of  Ann  Baker  and  her 
children,  and  failing  children  of  Ann  Baker,  to  Mary  Baylis  abso- 
lutely. He  appointed  Ann  Baker  and  Mary  Baylis  executrixes  of 
his  will. 

The  testator  died  soon  after  the  date  of  his  will.  The 
*  601  plaintiff  William  B.  Baker  was  the  only  child  of  the  *  tes- 
tator's daughter,  the  defendant  Ann,  the  wife  of  the  defend* 
ant  G.  Baker.  He  was  an  infant  at  the  time  of  the  testator's 
death,  and  attained  twenty-one  on  the  25th  of  May,  1848.  His 
mother,  the  defendant  Ann  Baker,  was  at  this  time  about  fifty- 
three  years  of  age ;  and  his  aunt,  Mary  Baylis,  who  had  been  mar- 
ried to  Mr.  Holder,  was  then  a  widow  without  children,  and  about 
forty-six  years  old. 

During  the  minority  of  the  plaintiff  the  defendants  G.  Baker 
and  Ann  his  wife  borrowed  the  sum  of  10002.  of  the  defendant 
J.  Bradley,  and  the  sum  of  500Z.  of  John  Lovegrove,  a  solicitor  at 
Gloucester,  upon  mortgages  of  Mr.  and  Mrs.  Baker's  life-interests 
in  the  estates  devised  by  the  will  of  William  Baylis  (the  defend- 
ant Ann  Baker  conveying  her  life-estate  as  if  she  was  not  restricted 
from  anticipating)  and  the  recitals  of  the  will  of  William  Baylis 
contained  in  the  mortgages  not  referring  to  the  receipt  clause 
following  the  limitations  to  the  separate  use  of  the  defendant  Ann 
Baker  and  Mary  Baylis. 

It  appeared,  however,  probable,  that  these  recitals  might  have 
been  copied  from  a  previous  mortgage  of  the  life-interests  to  a 
person  of  the  name  of  Garter,  which  was  transferred  to  the  defend- 
ant Bradley,  and  which  had  been  settled  by  another  solicitor,  a 
Mr.  Glutterbuck,  who  had  acted  for  all  parties  in  that  transaction, 
there  being  the  same  omission  in  the  recitals  contained  in  this 
previous  mortgage. 

Part  of  the  sum  of  1000/.  secured  by  Bradley's  mortgage  was 
(together  with  a  further  sum  of  1001 .  advanced  by  him  to  the  de- 
fendant Baker)  further  secured  by  an  assignment  of  the  defend- 
ant Baker's  furniture,  and  both  the  sums  of  lOOOZ  and  500/.  were 
also  secured  by  policies  of  insurance  upon  Baker's  life. 
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*  From  the  evidence  in  the  cause,  it  appeared  that,  even  *  602 
at  this  early  period  of  the  mortgage  to  Bradley,  which  was 
in  the  year  1844,  the  defendant  G.  Baker  suggested  to  the  defend- 
ant Bradley  that  his  policy  might  be  dropped  in  case  the  plaintiff, 
upon  attaining  twenty-one,  would  charge  the  1000/.  upon  his 
interest  in  the  estates,  and  that  the  defendant  Bradley  agreed  to 
the  suggestion. 

John  Lovegrove  died  in  the  month  of  March,  1848,  and  it  ap- 
peared that  both  shortly  before  and  after  his  death,  and  before  the 
plaintiff  attained  twenty-one,  the  defendant  Joseph  Lovegroye 
(who  was  a  solicitor  and  one  of  the  executors  of  John  Lovegrove) 
on  behalf  of  himself  and  his  co-executors,  and  of  the  defendant 
Bradley,  entered  into  communication  with  the  defendant  C.  Baker 
upon  the  subject  of  the  plaintiff's  charging  the  mortgage  moneys 
due  to  Bradley  and  John  Lovegrove's  estate  on  his  interest  in  the 
mortgaged  premises.  There  did  not  appear,  however,  to  have 
been  any  direct  communication  between  the  plaintiff  and  Love- 
grove until  the  30th  of  May,  1848,  five  days  after  the  plaintiff  had 
attained  twenty-one. 

On  that  day  the  plaintiff  went  with  the  defendant  C.  Baker,  his 
father,  with  whom  he  was  then  living,  to  the  office  of  Joseph 
Lovegrove,  and  there  signed  a  memorandum,  which  recited  that 
the  plaintiff,  under  the  will  of  the  testator,  after  the  decease  of 
his  mother  and  any  husband  she  might  leave  surviving,  subject  to 
a  power  of  appointment,  was  entitled  to  certain  hereditaments 
therein  comprised,  and  also  to  those  devised  to  the  said  Mary 
Baylis.  The  memorandum  also  recited  the  indenture  of  the  28th 
of  November,  1842,  Lovegrove's  mortgage,  and  also  the  indenture 
of  the  11th  of  May,  1844,  and  Bradley's  deed.  It  recited 
the  loan  of  lOOOZ.  upon  the  bill  of  *  sale,  and  that  500Z.  *  603 
was  now  due  to  the  executors  of  Lovegrove  and  llOOZ. 
to  Bradley,  and  that  a  large  proportion  of  the  above  sums  had 
been  applied  by  the  father  and  mother  of  the  plaintiff  in  his 
maintenance,  education,  and  advancement  in  life,  as  he  did  thereby 
admit  and  acknowledge.  The  memorandum  then  proceeds  as 
follows :  — 

^^Now  he  the  said  William  Baylis  Baker  doth  hereby  un- 
dertake, promise  and  agree  to  and  with  the  said  T.  C.  Adams, 
Joseph  Lovegrove  and  William  Cother  the  younger,  and  the  said 
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J.  Bradley  respectively,  that  he  the  said  W.  B.  Baker  will,  when- 
ever thereunto  requested  by  them  the  said  T.  C.  Adams,  J.  Love- 
grove  and  W.  Cother  the  younger,  and  J.  Bradley,  or  any  or 
either  of  them,  at  his  own  costs  and  charges,  make,  do,  execute 
and  perfect  all  such  acta,  deeds  and  assurances  as  may  be  deemed 
necessary  for  securing  to  them  respectively,  all  their  respective 
executors,  administrators  and  assigns,  the  repayment  of  the  said 
several  principal  sums  so  respectively  due  as  aforesaid,  together 
with  all  interest  now  or  hereafter  tq  become  due  upon  the  same 
sums  respectively,  and  for  such  purpose  to  convey  and  assure  to 
them  respectively,  and  to  their  respective  heirs,  executors,  ad- 
ministrators and  assigns,  all  his  estate  and  interest  whatsoever 
under  the  said  will,  and  under  any  demise,  limitation  or  appoint- 
ment which  has  already  been  made  or  may  hereafter  be  made  by 
his  said  mother  under  or  by  virtue  of  the  power  or  authority  to 
her  for  that  purpose  given  in  and  by  the  said  will,  and  also  all  the 
estate  and  interest  which  he  the  said  W.  B.  Baker  may  hereafter 
become  entitled  to  under  the  said  will  by  reason  of  survivorship  or 
otherwise,  the  said  T.  C.  Adams,  J.  Lovegrove,  and  W.  Cother  the 
younger,  and  the  said  J.  Bradley,  to  take  as  to  priority  according 
to  the  dates  of  their  several  mortgages ;  and  the  said  W.  B.  Baker 
doth  hereby  further  undertake,  promise,  and  agree  that,  in  case 
the  said  T.  C.  Adams  J.  Lovegrove,  and  W.  Cother  the 
*  604  *  younger,  and  the  said  J.  Bradley,  should  desire  it,  he  the 
said  W.  B.  Baker  will,  at  his  own  costs  and  charges,  and 
as  soon  as  may  be,  raise,  borrow  or  make,  do  and  execute  all 
necessary  acts,  deeds  and  assurances  for  the  purpiose  of  raising 
or  borrowing  upon  security  of  the  hereditaments  and  premises 
aforesaid  such  sum  or  sums  of  money  as  shall  be  requisite  and 
necessary  for  paying  to  the  said  T.  C.  Adams,  J.  Lovegrove,  W. 
Cother  the  younger,  and  J.  Bradley  respectively  all  principal  and 
interest  moneys  which  may  be  due  to  them  respectively  on  the 
before-mentioned  securities. 

"  Dated  this  30th  day  of  May,  1848. 
"  Witness,  "  W.  B.  Baker." 

"  J.  Lovegrove." 

After  the  plaintiff  had  signed  this  memorandum  application  was 
made  to  the  defendant  Bradley  to  advance  the  further  sum  of  200/., 
which  he  agreed  to  do,  and  a  deed  of  appointment  by  the  plaintiff's 
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mother,  in  his  favour,  of  the  fee  of  the  estates  and  two  of  the 
mortgage-deeds  in  question,  viz.,  those  of  the  2d  of  September* 
1848,  were  prepared.  On  the  24th  of  August,  1848,  the  engross- 
ments of  these  deeds  were  read  over  to  the  plaintiflF  and  his  father 
at  the  office  of  Mr.  Joseph  Lovegrove.  But  it  appeared  that  the 
plaintiff  had  no  other  adviser,  and  it  was  not  even  alleged  that  any 
advice  was  given  to  him  as  to  any  claims  which  his  father  had 
upon  him,  and  no  suggestion  was  made  to  him  that  his  mother's 
life-estate  was  subject  to  any  restriction  against  anticipation ;  the 
case  of  the  defendants  being,  that  up  to  this  time,  at  least,  it  was 
not  supposed  by  any  of  the  parties  that  the  will*  operated  any  such 
restriction. 

On  the  1st  and  2d  of  September,  1848,  the  above-mentioned 
deed  of  appointment  and  the  mortgage-deeds  were  executed, 
and  the  2001.  was  advanced  by  Bradley.  *  The  mortgage-  *  605 
deeds  were  both  dated  the  2d  of  September,  1848.  One  was 
made  between  Charles  Baker  and  Ann  his  wife  of  the  first  p^rt, 
the  plaintiff  of  the  second  part,  and  John  Bradley  of  the  third 
part.  It  recited  the  will  and  the  memorandum  of  the  30th  of  May, 
1848,  the  plaintiff  admitting  that  the  sum  of  1000/.  was  then  due 
to  Bradley,  and  500Z.  to  the  executors  of  John  Lovegrove,  from 
Charles  Baker  and  Ann  his  wife,  together  with  a  further  sum  of  lOOZ, 
lent  by  J.  Bradley  to  Charles  Baker.  By  the  first  witnessing  part 
of  the  deed  (in  consideration  of  200Z.  paid  by  Bradley  to  Charles 
Baker  and  to  the  plaintiff)  Charles  Baker  covenanted  for  the  re- 
payment of  the  same,  and  also  that  the  estate  of  himself  and  his 
wife  under  the  will  should  be  charged  therewith.  By  a  further 
witnessing  part  it  was  expressed  that  in  pursuance  of  the  agree- 
ment and  in  consideration  of  the  premises,  the  plaintiff  thereby 
granted,  conveyed,  assigned,  and  confirmed  unto  Bradley,  his  heirs 
and  assigns,  all  and  singular  the  estates  devised  under  the  tes- 
tator's will,  including  those  firstly  given  to  Ann  Baker,  and  those 
secondly  given  to  Mary  Baylis,  and  all  the  estate  and  interest  of 
the  plaintiff  comprised  in  the  deed  of  appointment  of  the  1st  of 
September,  1848,  as  a  security  for  the  sums  of  lOOOZ,  lOOZ.,  and 
200Z.,  making  together  1300Z.  The  deed  contained  a  covenant  on 
the  part  of  the  plaintiff  to  pay  the  above  sums  and  interest,  and  a 
power  of  sale.  The  other  mortgage-deed  ofi  even  date  was  executed 
by  Mr.  and  Mrs.  Baker  and  the  plaintiff  in  favour  of  the  executors 
of  Joseph  Lovegrove  to  secure  5001. 
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The  receipt  clause  by  Mrs.  Baker  was  omitted  in  the  recitals  of 
both  the  mortgage-deeds. 

The  policies  of  insurance  for  securing  the  mortgage  moneys 
were  then  allowed  to  drop.  The  plaintiff  afterwards, 
*  606  *  in  the  month  of  November,  1848,  borrowed  of  a  lady  of 
the  name  of  Mary  Taylor  a  further  sum  of  800?.  upon  mort- 
gage of  his  reversionary  interest,  and  this  mortgage  was  approved 
by  a  separate  solicitor  on  the  part  of  the  plaintiff.  It  was  dated 
the  4th  of  November,  1848. 

Some  time  after  the  date  of  this  transaction,  and  in  the  month 
of  December,  .1849,  the  defendant,  Joseph  Lovegrove  applied  to 
Groome,  the  devisee  under  the  will  who  had  possession  of  the 
title-deeds  of  the  estates,  for  the  delivery  of  them  to  the  mortga- 
gees, and  in  consequence  of  this  application  counsel  was  consulted 
on  the  will  and  advised  that  the  life-interest  of  Mary  Baker  was 
subject  to  a  restriction  against  anticipation.  The  fact  of  counsel 
having  thus  advised  appeared  upon  the  evidence  to  have  become 
known  to  the  plaintiff  in  the  month  of  June,  1850. 

In  consequence  of  this  opinion  of  counsel,  the  delivery  of  the 
deeds  by  Croome  was  not  further  pressed.  Pending  and  subse- 
quent to  the  application  for  the  deeds,  the  plaintiff  attempted  to 
raise  further  moneys  upon  the  security  of  his  reversionary  interest, 
through  the  medium  of  another  solicitor,  Mr.  Howard,  and  ulti- 
mately of  Mr.  Lovegrove,  but  these  attempts  failed.  It  appeared 
that  the  plaintiff  had  at  this  time  a  copy  of  the  will  in  his  posses^ 
sion. 

The  plaintiff  having  failed  in  his  attempt  to  raise  further  moneys, 
he  and  his  father  borrowed  small  sums  from  time  to  time  of  the 
defendant  Joseph  Lovegrove,  some  of  which  appeared  to  have  been 
advanced  to  the  father  at  the  instigation  of  the  plaintiff.  Ulti- 
mately, having  become  embarrassed  in  their  affairs,  the  plaintiff 
and  his  father  applied  to  the  defendant  Lovegrove  for  an  advance 
of  700Z.  to  extricate  them  from  their  difficulties,  and  he 
*  607  *  agreed  to  make  the  advance  upon  the  security  of  a  mort- 
gage, and  upon  the  assurance  of  the  plaintiff  and  his  father 
that  no  advantage  should  be  taken  of  the  supposed  defect  pointed 
out  by  the  opinion  of  counsel  arising  from  the  provision  against 
anticipation.  A  mortgage,  dated  the  28th  of  October,  1850,  was 
thereupon  prepared  and  executed. 

At  the  time  of  the  execution  of  this  mortgage  it  had  not  been 
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ascertained  what  payments  were  to  be  made  on  account  of  the 
plaintiff  and  his  father,  and  the  account  as  to  the  application  of 
the  TOOL  was  not  therefore  then  settled.  It  was  afterwards,  in  the 
month  of  December,  1850,  settled  between  the  plaintiff's  father 
and  the  defendant  Lovegrove,  and  the  balance  paid  to  the  plain- 
tiff's father.  The  account  was  subsequently  sent  to  the  plaintiff 
and  acknowledged  by  him  to  be  correct,  with  the  exception  of  a 
very  small  item. 

Subsequently  to  these  transactions,  and  in  the  month  of  June, 
1851,  a  portion  of  the  furniture  which  had  been  assigned  to  the 
defendant  Bradley  was  sold  with  his  consent,  and  the  proceeds, 
amounting  to  1081.  15«.  Qd.y  were  paid  to  the  plaintiff's  father, 
who  thereupon  gave  to  the  defendant  Bradley  a  substituted  security 
by  a  deed  dated  the  21st  of  June,  1851. 

The  plaintiff  also  after  these  transactions  attempted,  through  a 
Mr.  Lediard,  to  raise  money  to  pay  off  the  existing  mortgages,  and 
some  letters  appeared  to  have  been  written  by  Mr.  Lediard  with 
reference  to  such  proposed  payment,  but  the  attempt  to  raise  the 
money  ultimately  failed  in  consequence  of  the  difficulty  arising 
upon  the  provisions  of  the  will  as  to  the  alienability  of  the  mother's 
estate.  Application  was  also  made  by  the  plaintiff  and  his 
father  to  the  defendant  Bradley  in  the  *  summer  or  autumn  ♦  608 
of  1851  to  reduce  the  interest  of  his  mortgage. 

On  the  18th  of  May,  1852,  the  plaintiff  filed  his  bill  in  the  present 
suit,  alleging  that  in  the  abstracts  of  the  will  of  William  Baylis, 
made  with  a  view  to  the  deeds  of  September,  1848,  the  proviso 
against  anticipation  by  the  said  Ann  Baker,  as  well  as  the  similar 
proviso  against  anticipation  by  Mary  Baylis,  were  entirely  omitted, 
and  that  there  was  nothing  on  the  face  of  such  abstract  to  cause 
any  suspicion  that  the  original  will  of  the  said  William  Baylis  did 
in  fact  contain  any  such  proviso  against  anticipation,  or  that  Ann 
Baker  was  in  any  way  restrained  and  prevented  from  executing 
valid  and  effectual  charges  upon  her  life-estate  under  the  said  will. 
The  bill  stated  that  the  ^'  plaintiff  was  advised  that  such  omission 
was  a  fraud  upon  the  plaintiff,  and  that  by  reason  of  the  youth 
and  inexperience  and  want  of  legal  advice,  and  also  of  the  parental 
control  exercised  over  him,  with  the  full  knowledge  and  concur- 
rence of  the  defendants,  and  also  by  reason  of  such  fraud,  the  two 
indentures  of  the  2d  of  September,  1848,  ought  to  be  declared  null 
and  void,  and  decreed  to  be  delivered  up  to  be  cancelled,  so  far  as 
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the  plaintiff  might  be  affected  thereby."     But  the  bill  did  not  set 
out  the  agreement  of  May  30th,  1848. 

The  Vice-Chancellor  held  that  the  agreement  was  good  as  a 
family  arrangement,  and  that  the  omission  in  the  recitals  in  the  secu- 
rities of  the  clause  in  the  will  was  immaterial,  as  that  clause  did 
not,  in  his  Honor's  opinion,  operate  as  a  restraint  upon  anticipa- 
tion. His  Honor  doubted  the  correctness  of  the  report  of  Fidd  v. 
EvanB,  (a) 

Mr.  Mmsley  and  Mr.  ffoare,  for  the  appellant. 

*  609    *  Mr.  Elderton,  for  Mr.  and  Mrs.  Baker. 

Mr.  Wigram  and  Mr.  Selivpriy  for  the  defendant  Bradley- 

Mr.  Malins  and  Mr.  Forster^  for  the  defendant  Lovegrove. 

Mr.  Bacon  and  Mr.  Rogers^  for  the  other  defendants. 

The  arguments  were  similar  to  those  adduced  below,  which 
will  be  found  fully  reported  in  Messrs.  Smale  &  Giffard's  Reports. 

The  following  authorities  were  referred  to :  — 

On  the  question  of  the  effect  of  the  restraint  upon  anticipation : 
Acton  V.  White^  (6)  Barrymore  v.  Ellis^  (<?)  Medley  v.  Horton^  (d) 
Field  V.  Evans^  (/)  Brown  v.  Bamford^  (^)  Re  Mosses  Tru9t.  (A) 

(a)  16  Sim.  376.  (c)  8  Sim.  1. 

(&)  1  Sim.  &  St.  429.  {d)  14  Sim.  222. 

(e)  16  Sim.  876.  The  following  extract  from  the  minute  book  of  the  daj 
waa  read :  — 

Vice-Chancellor  of  England.  Friday,  17th  July,  1S46. 

Field  v.  Evans. 

Mr.  BUton,  for  plainti£f. 

Cause  and  petition. 

Settlement  read  by  Court. 

Question  whether  settlement  contains  a  restraint  against  anticipation.  [Cur. 
There  is  a  restriction  in  this  case.] 

Enter  evidence  in  cause. 

BandaU,  for  corporation  of  city  of  London,  waives  costs. 

Cur, — Transfer  certain  parts  referred  to  in  petition  to  trustee.  No  order 
as  to  the  rest.     [As  mentioned  by  Mr.  Cooper,"] 

Costs  of  all  parties  out  of  the  fund,  except  of  Corporation,  who  waive  them. 

(y)  1  Phil.  620.  (h)  1  Sim.  N.  S.  196. 
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*  On  the  questions  of  parental  influence  and  family  arrange-  *  610 
ment:  Hatch  v.  Batchy  (a)  Huguenin  v.  Baselej/y  (6)  Wood  v. 
Downe»y  (c)  Carpenter  v.  Heriot^  (d)  Tweddell  v.  Tweddellj  (e)  Ar- 
cher V.  Hydionj  (^)  Thomber  v.  Sheardy  (A)  Hoghton  v.  HoghtoUy  (t) 
Bellamy  Y.  Sabine^  (i)  TFaflac«  v.  TFoffacc,  (Z)  Kennedy  y.  Green,  (m) 
Maitland  v.  Irving^  (n)  Maitland  v.  BackhousCj  (o)  Hewitt  v. 
Loosemorej  (jp)  TFnyAi  v.  Vdnderplank,  (j) 

On  the  question  of  pleading :  Espey  v.  Zraie,  (r)  Ferrahy  v. 
Hobson^  («)  Maguire  v.  (yReillyy  (t")  Glasscott  v.  Lang^  (u)  Knight 
V.  MajoribankSj  (v)  PnVe  v.  Berringtony  (w)  TFiM«  v.  Gibson,  (z) 

Judgment  reserved. 

November  20. 

The  Lord  Justice  Knight  Bruce.  —  The  bill  in  this  case  I  un- 
derstand to  have  been  filed  in  the  month  of  May,  1852  ;  the  plain- 
tiflF,  who  attained  his  majority  on  the  24th  or  25th  of  May,  1848, 
having  soon  afterwards  in  that  year,  and  in  the  year  1850,  signed 
an  agreement  and  executed  certain  deeds,  which  by  way  of  surety- 
ship for  his  father,  professed  to  make,  and  (if  equitably  as 
well  as  legally  valid)  made  the,  person  and  *  property  of  *  611 
the  plaintiff  liable  for  certain  debts  of  his  father  (one  of  the 
defendants). 

The  main  question  in  the  cause  is,  whether,  so  far,  these  instru- 
ments bind  the  plaintiff  legally  and  equitably,  or  are  in  equity 
void  against  him ;  a  question  in  considering  which  it  was  right  to 
endeavour  to  form  an  opinion  as  to  the  true  construction  of  the 
will  of  his  maternal  grandfather,  Mr.  Baylis,  with  respect  to  the 
life-interest  of  the  plaintiff's  mother  in  the  property  in  which  her 
life-interest  and  his  interest  by  way  of  remainder  under  the  will 

(a)  9  Vea.  292.  (n)  16  Sim.  437. 

(6)  14  Ves.  278.  (o)  16  Sim.  68. 

(c)  18  Ves.  120.  (p)  9  Hare,  449. 

(d)  1  Eden.  388.  (q)  1  Jur.  N.  S.  932. 
(«)  Turn.  &  R.  1.  (r)   10  Hare,  280. 
(g)  7  Beav.  661.  («)  2  Ph.  256. 

(h)  12  Beav.  689.  (0   8  Jo.  &  Lat.  240. 

(t)   16  Beav.  278.  (u)  2  Ph.  810. 

(k)  2  Ph.  426.  (»)  2  Mac.  &  G.  10. 

(0  2  Dr.  &  War.  462.  (tr)  3  Mac.  &  G.  486. 

(m)  8  Myl.  &  E.  699.  (x)  1  H.  L.  Gas.  606. 
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were,  by  the  instruments  that  I  have  mentioned,  professed  to  be 
charged. 

For  if  the  life-interest  of  the  plaintiff's  mother  under  the  will 
was  alienable  by  her  during  her  coverture,  it  is  obvious,  when  we 
look  at  what  had  occurred  before  1848,  that  her  position,  and  that 
of  her  family,  so  far  as  liable  to  be  affected  by  hers,  were  very 
different  in  and  after  April  and  May,  1848,  from  what  a  contrary 
state  of  things  known  to  exist  would  have  rendered  them ;  and 
this,  independently  of  the  consideration  not  unimportant  that  her 
life-interest  if  alienable  was  made  liable  to  exonerate  the  plaintiff 
and  his  property  partially  at  least  from  the  debts  of  her  involved 
and  embarrassed  husband ;  but,  if  otherwise,  of  course  not.  And 
it  is  undisputed  and  unquestionable  on  the  evidence,  that  the 
plaintiff  became  a  party  to  each  of  the  instruments  of  1848,  in 
the  belief  that  her  life-interest  under  the  will  was  alienable  by  her 
during  her  coverture;  and  therefore,  that  she  and  her  property 
and  family  were  affected  accordingly* 

Having  attentively  considered  Mr.  Baylis's  will,  the  view  that  I 
take  of  it  is,  that,  as  to  the  life-interest  which  it  gave  to  Mrs. 
Baker,  the  plaintiff's  mother,  it  restrained  her  from  antici- 
*  612  pation  during  her  coverture*  These  words,  *  "  And  I  de- 
clare that  the  receipts  of  my  said  daughter  Ann  Baker 
alone,  or  of  some  person  or  persons  authorized  by  her  to  receive 
any  payment  of  the  said  rents  and  income  after  such  payment 
shall  have  become  due,  shall  alone,  notwithstanding  her  said 
present  or  any  future  marriage,  be  good  discharges  for  the  said 
rent  and  income,  or  for  so  much  thereof  as  shall  be  thereby  ac- 
knowledged to  have  been  received,"  seem  to  me,  with  the  context, 
to  have  that  effect ;  and  this  I  should  have  thought  even  if  the 
case  of  Field  v.  Evans  had  never  been  decided. 

But  I  may  observe,  that  the  report  of  Mr.  Simons,  and  the 
Registrar's  Court  Book  of  the  day  on  which  it  was  determined, 
seem  to  me  to  justify  a  belief  that  both  the  Yice-Ghancellor  of 
England  and  Mr.  Simons  saw  the  original  or  a  copy  of  the  instru- 
ment there  in  question,  and  I  am  disposed  to  think  the  report 
correct  and  trustworthy  rather  than  otherwise,  which  I  say  not 
without  having  read  the  petition  in  that  case ;  it  was  produced  to 
us  on  the  25th  of  July  last,  I  believe,  with  the  Court  Book,  by 
Mr.  Latham. 

So  reading  the  will  of  Mr.  Baylis,  I  consider  it  to  be  established, 
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that  to  the  instnunents  of  1848  the  plaintiff  became  a  party  under 
a  misapprehension,  material  and  important  in  its  nature,  because 
in  the  belief  that  I  have  mentioned.  The  same  view  of  the  will 
—  the  view,  that  is,  which  I  have  said  that  I  think  erroneous  — 
was  perhaps  taken,  and  perhaps  honestly  taken,  in  1848,  by  some 
or  aU  of  the  other  parties  to  Uiose  instruments  respectively.  But 
the  defendant  Mr.  Joseph  Lovegrove,  the  mortgagee  of  1850,  and  one 
of  the  mortgagees  of  1848,  is  a  solicitor,  and  was  in  that  character 
professionally  concerned  for  the  other  mortgagees  in  the  transac- 
tion of  1848.  Nor  can  any  one  of  the  parties  to  this  suit, 
I  conceive,  deny  *  that  in  and  before  September,  1848,  they  *  618 
all  had  at  least  constructive  notice  of  the  whole  contents  of 
the  will.  But  the  plaintiff,  who,  if  in  any  part  of  the  transactions 
of  1848  and  1850,  he  had  any  solicitor  or  adviser,  had  not  any 
other  than  Mr.  Joseph  Lovegrove,  and  was  not  before  the  year 
1850  apprised  that  the  restraint  on  alienation  existed,  or  might  be 
reasonably  contended  to  exist  according  to  the  correct  construction 
of  the  will,  was  in  1848  caused  or  allowed  to  sign  and  execute 
the  instruments  of  that  year,  under  the  impression,  the  erroneous 
impression,  I  repeat,  as  it  appears  to  me,  which  I  have  mentioned. 

There  are,  however,  other  circumstances  damaging  to  the  instru- 
ments, so  far  as  they  purport  to  make  the  plaintiff  a  surety.  The 
deeds  proceed  on  the  notion  of  the  clear  validity  of  the  appoint- 
ment of  the  1st  of  September,  1848,  made  by*Mrs.  Baker  in  the 
plaintiff's  favour,  an  appointment  which,  if  its  validity  or  in- 
validity could  and  ought  to  be  determined  on  the  materials  before 
the  Court  in  the  present  suit,  must,  in  my  opinion,  be  deemed  bad 
and  worthless ;  for  its  motive  and  object  seem  to  me  to  have  been 
to  make  the  inheritance  of  the  property  comprised  in  it  sub- 
servient to  the  purposes  of  the  father  and  his  creditors  in  a 
transaction  in  which  the  mother  and  the  son  seem  merely  to  have 
been  used  as  the  father's  instruments  under  the  guidance  of  Mr. 
Joseph  Lovegrove,  the  lawyer  of  the  father's  creditors. 

Now,  the  power  under  which  the  appointment  was  made  extends 
to  grandchildren,  and,  if  it  has  not  been  well  exercised,  may  be 
exercised  perhaps  hereafter  so  as  to  exclude  the  plaintiff.  Again, 
the  almost  indescribable  document  of  the  80th  of  May,  1848,  pre- 
pared and  attested  by  Mr.  Lovegrove  in  that  month,  was 
gravely  *  treated  -  in  the  following  September  as  if  it  had   *  614 
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bound  the  plaintiff,  or  been  any  thing  more  than  waste  paper 
as  against  him  and  his  property. 

He  executed  the  deeds  of  September,  1848,  under  the  false 
impression  that  the  instrument  of  May  was  effectual  against  him, 
and  I  am  not  sure  that  any  one  of  the  parties  to  the  eccentric 
arrangement  of  that  year  was  in  that  year  of  a  different  opinion. 
But  it  seems  impossible  to  suppose  that  Mr.  Joseph  Lovegrove 
could  have  believed  in  the  truth  of  the  strange  suggestion,  that 
the  father  had  a  demand  on  the  son  or  his  property  for  his  main- 
tenance, education,  and  advancement,  nor  of  course  is  there  or 
was  there  any  pretence  for  saying  that  the  father's  expenditure  on 
the  property  (however  beneficial  to  it)  created  any  demand  be- 
tween them.  Assuredly  neither  the  father  nor  Mr.  Joseph  Love- 
grove  ought  to  have  endeavoured  to  induce  the  plaintiff  to  sign  or 
execute,  or  ought  indeed  to  have  abstained  from  recommending 
him  not  to  sign  or  execute,  any  one  of  the  deeds  of  1848.  Of 
course  the  astonishing  agreement  of  May  is  not  a  matter  to  be 
dealt  with  except  as  a  thing  prejudicing  the  case  of  the  mortga- 
gees of  1848,  from  whom  it  seems  to  me  to  take  away  such 
chance,  if  any,  as  they  might  otherwise  have  had,  of  retaining 
the  plaintiff  or  his  property  in  the  position  of  surety  for  his 
father. 

Upon  the  whole,  if  not  independently  of  that  agreement,  yet 
certainly  that  agreement  being  taken  into  account,  the  plaintiff 
has,  in  my  opinion,  with  respect  to  the  disputed  mortgage-deeds  of 
1848,  established  a  case,  on  his  part,  of  misapprehension,  impru- 
dence, inexperience,  unadvisedness,  ignorance,  and  subjection  to 
unduly  exercised  influence,  in  all  which  Mr.  Joseph  Lovegrove's 

participation,  and  to  all  which  his  privity,  must  prevent  the 
•  615   other  mortgagees  from  eflfectually  contending  that  *  they 

were  not  throughout  apprised  of  the  true  circumstances: 
a  case,  I  say,  sufficient  on  these  grounds,  in  my  opinion,  to  render 
it  incumbent  on  a  Court  of  Equity  to  relieve  the  plaintiff  and  bis 
property  from  all  the  obligations  of  suretyship  for  his  father 
which  were  with  such  a  remarkable  want  of  propriety  imposed  on 
the  plaintiff  in  1848. 

The  same  observations  apply  with  equal  force,  or  not  importantly 

less  strongly,  to  the  security  for  7001.  of  October,  1850.    It  was 

the  duty  of  the  defendant,  Mr.  Lovegrove,  who  at  least  after  1848, 

if  not  in  and  after  1848,  had  been  acting  as  solicitor  for  the  plain- 
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tiff,  not  to  take  that  security  from  the  plaintiff  without  affording 
him  more  information  and  better  advice  than  he  had,  and  so  far 
as  it  affects  him  or  his  property  by  way  of  suretyship  for  his  father, 
it  cannot,  in  my  judgment,  be  allowed  to  stand.  It  is  true  that 
Mr.  Rolfs  opinion  upon  the  construction  of  Mr.  Baylis's  will  was 
known  to  the  plaintiff  before  July,  1850,  and  therefore  before  he 
gave  the  defendant,  Mr.  Lovegrove,  the  security  of  October,  1850, 
for  700Z. ;  but  the  defendant  Mr.  Lovegrove,  who  made  the  plain- 
tiff's mother  a  party  to  the  security,  and  in  the  transaction  treated 
her  as  not  restrained  from  anticipation,  cannot,  in  my  opinion,  sup- 
port it  against  the  plaintiff,  on  the  ground  that  he  then  had  notice 
either  that  she  was  so  restrained  or  that  the  point  was  doubtful. 

It  was  suggested  in  the  argument  that  the  transaction  of  1848, 
impeached  by  the  bill,  might  be  supported  against  the  plaintiff  as 
amounting  to  a  family  arrangement.  Now  if,  in  the  French  lan- 
guage, he  were  described  as  having  been  well  arranged  in  those 
operations,  I  should  probably  not  dissent  from  the  phrase,^but  I 
cannot  agree  that  according  to  the  sense  ascribed  by  English 
Courts  of  Equity,  to  the  term  "  family  arrangement,"  *or  *616 
that  according  to  Pullen  v.  Ready^  (a)  Gordon  v.  O-or- 
douj  (ft)  Tweddell  v.  Tweddell^  (<?)  or  any  of  the  authorities  cited 
in  Palmer  v.  Wheeler  (dy  and  Harvey  v.  Cookey(e)  and  in  Mr. 
Swanston's  notes  to  Davis  v.  Uphill  (^)  and  Dunnage  v.  White^  (A) 
there  was  in  the  present  instance,  in  1848,  a  family  arrangement, 
or  an  arrangement  binding  on  the  plaintiff,  a  witless  lad,  who  in 
those  transactions  appears  to  me  to  have  been  a  mere  prey  en- 
snared and  plundered  by  hands  from  which  he  ought  to  have 
received  guidance  and  protection. 

It  has,  however,  been  contended  on  the  part  of  some  at  least  of 
the  defendants  that  the  bill  contains  at  once  too  much  and  not 
enough,  and  omits  to  state  or  proceed  on  the  only  case,  if  any, 
capable  of  saving  it  from  dismissal.  To  this,  however,  I  cannot 
agree.  True,  the  agreement  of  May,  1848,  is,  I  believe,  not  men- 
tioned in  the  bill,  which  contains  broad  and  heavy  imputations  of 
fraud ;  but  Mr.  Bradley  and  Mr.  Lovegrove  rely  in  their  answers 
upon  the  agreement,  it  forms  part  of  the  evidence,  and  there  are 

(a)  2  Atk.  687.  («)  4  Russ.  84. 

(6)  3  Swanst.  400.  Ig)  1  Swanst.  136. 

(c)  Turn.  &  R.  1.  .  (h)  I  Swanst.  187. 

(d)  2  BaU  &  B.  18. 

[477] 


*  616  CASES  IN  CHANCERT. 

facts  stated  by  the  bill  sufficient,  in  my  judgment,  upon  the  plead- 
ings and  the  evidence  as  they  stand,  to  entitle  the  plaintiff  to  the 
decree  to  which  I  have  alluded,  and  which  will  be  more  particu- 
larly mentioned.  The  bill,  however,  not  drawn  by  any  counsel 
now  in  the  cause,  is  so  long,  and  is  otherwise  framed  in  a  manner 
so  far  from  commendable,  that  originally  I  thought  its  contents 
sufficient  to  deprive  the  plaintiff  wholly  of  his  costs,  at  least  from 
the  commencement  of  the  suit  to  the  hearing  of  the  appeal,  and  at 
one  time,  accordingly,  I  considered  that  there  should  to 

*  617    the  *  present  time  be  no  costs  given  against  any  of  the  par- 

ties. But  my  impression  now,  as  between  the  plaintiff  and 
the  defendant  Mr.  Lovegrove  and  the  defendant  Mr.  Baker,  is  not 
so.  My  conclusion,  after  full  consideration,  being  that  the  public 
interest  equally  and  private  justice  require  that  the  two  latter 
should  be  charged  in  favour  even  of  this  plaintiff  with  his  costs  to 
this  time,  but  by  reason  of  the  state  of  the  pleadings  to  a  limited 
amount  only,  that  amount  to  be  now  fixed. 

It  was  also  contended  for  the  defendants,  the  mortgagees,  that 
the  plaintiff,  by  confirmation  or  acquiescence,,  or  both,  has  pre- 
cluded himself  from  any  title  to  relief  if  otherwise  he  could  have 
had  any ;  and  that  relief  ought  to  be  given  to  him,  if  at  all,  only 
on  the  condition  of  making  good  the  life  policies  of  insurance  that 
were  previously  to  the  year  1851  allowed  to  drop  or  become  ex- 
tinct, on  the  faith,  it  was  said,  of  the  securities  of  1848.  But, 
subject  only  to  what  I  shall  say,  there  has,  I  think,  been  neither 
confirmation  or  acquiescence  on  the  part  of  the  plaintiff,  whom  I 
cannot,  upon  the  evidence,  consider  as  having  been  before  May 
or  June,  1850,  made  aware  that  his  mother's  restraint  from  antici- 
pation existed,  or  that  the  question  of  its  presence  pr  absence  was 
doubtful  or  arguable,  nor  do  I  think  that  he  ever  intended  to  relin- 
quish or  concede  his  right,  if  any,  to  relief  against  the  securities 
which  he  had  given. 

Each  of  the  policies  was  abandoned  before  April,  1850,  and  Mr. 
JRoWs  opinion  not  having  been  given  until  May,  1850,  the  aban- 
donment of  the  policies  does  not,  I  think,  form  any  ground  of 
complaint  or  of  total  or  partial  defence  against  the  plaintiff,  or  for 
imposing  any  condition  upon  him.    The  plaintiff  had  a 

*  618    right  to  make  *  the  mortgage  to  Miss  Taylor,  whatever  his 

position  as  to  the  earlier  securities,  without  mentioning 
which  it  would  have  been  very  improper  for  him  to  give  a  security 
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to  Miss  Taylor ;  and,  subject  to  the  qualification  that  I  shall  state, 
not  any  act  or  conduct  of  the  plaintiff,  subsequent  to  the  time 
when  he  became  first  apprised  of  his  true  position  and  the  real 
state  of  things,  has  occasioned  any  loss  or  damage  or  inconven- 
ience to  the  defendants,  or  to  any  one  or  more  of  them.  It  is, 
however,  true  that  in  the  year  1851  the  plaintiff,  then  aware  of 
Mr.  Bolfs  opinion,  seems  to  have  aided  his  father  in  obtaining 
Mr.  Bradley's  assent  to  the  arrangements  which,  mentioned  in  the 
deed  of  June,  1851,  were  completed  by  that  instrument.  It  seems 
to  me,  therefore,  that  it  is  right  to  require  the  plaintiff,  as  a  con- 
dition of  obtaining  relief  in  this  suit,  to  make  good  to  Mr.  Bradley 
the  net  produce  of  the  sale  of  the  effects  sold,  as  in  the  deed  stated, 
at  least  in  the  sense  that  I  shall  mention. 

The  result  appears  to  me  to  be,  that  we  should  discharge  the 
order  dismissing  the  bill,  that  the  plaintiff  should  submit  to  be 
bound  by  such  order  touching  redemption  or  foreclosure  as  the 
Court  may  make,  and  should  submit  to  pay  to  the  defendant  Mr. 
Bradley  the  sum  of  1082.  155.  *  6d.  as  part  of  the  13002.  in  the 
pleadings  mentioned,  together  with  such  interest  as  may  be  due 
to  Mr.  Bradley  on  so  much  of  the  1300/. :  that  the  plaintiff  should 
pay  to  Mr.  Bradley  the  1082. 15«.  6d.  on  or  before  the  20th  of  Feb- 
ruary next,  and  that  an  account  should  be  taken  of  what  is  due 
to  Mr.  Bradley  for  interest  on  so  much  of  the  1300Z. :  that  we 
should  continue  the  injunction  until  further  order,  and  declare  the 
several  instruments  of  mortgage  or  security  of  September,  1848, 
and  October,  1850,  void  in  equity  against  the  plaintiff,  save 
as  concerning  the  indenture  of  the  2d  *of  September,  1848,    *  619 
to  which  the  defendant  Bradley  is  a  party,  so  far,  if  at  all, 
as  that  indenture  is  a  security  to  the  defendant  Bradley  for  such, 
if  any,  part  of  the  13002.  as  was  bond  fide  advanced  to  and  received 
by  the  plaintiff,  and,  save  as  concerning  the  indenture  of  October, 
1850,  so  far  as  that  indenture  is  a  security  to  the  defendant  Mr. 
Lovegi'ove,  for  so  much  of  the  sum  of  7002.  mentioned  in  it  as, 
independently  of  that  indenture,  formed  a  bond  fide  debt  from  the 
plaintiff  to  the  defendant  Mr.  Lovegrove,  or  was  advanced  by  him 
upon  the  plaintiff's  express  request:   that  there  should  be  an 
inquiry  whether  any  and  what  part  of  the  13002.  was  hand  fide 
advanced  to  and  received  by  the  plaintiff,  and  when  and  under 
what  circumstances,  and  an  account  of  what,  if  any  thing,  is  due 
to  the  defendant  Bradley  for  principal  and  interest  in  respect  of 
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such  part  of  the  ISOOZ.,  after  giving  credit  in  the  account  for  the 
108Z.  158.  Qd.  and  interest,  with  which  the  plaintiff  must  submit 
to  be  charged  as  already  mentioned ;  and  an  inquiry,  also,  and  an 
account  of  what  sum  or  sums  was  or  were  at  the  date  of  the  indentr 
ure  of  October,  1850,  or  when  the  plaintiff  executed  it,  justly  due 
from  the  plaintiff  to  the  defendant  Mr.  Lovegrove,  either  for  money 
advanced  by  him  to  the  defendant  G.  Baker  at  the  plaintiff's  ex- 
press request  or  otherwise ;  and  what,  if  any  thing,  is  now  due 
from  him  to  the  defendant  Lovegrove  for  principal  and  interest  in 
respect  of  such  sum  or  sums. 

And  I  think  that,  in  making  this  inquiry  and  taking  this  account, 
the  indenture  of  October,  1850,  ought  not  to  be  allowed  to  be  used 
as  evidence.  But,  though  I  have  been  thus  dealing  with  some 
matters  of  detail,  I  am  of  opinion,  as  I  believe  my  learned  brother 

to  be,  that  the  bar  ought  to  have  an  opportunity  of  address- 
*  620    ing  the  *  Court,  upon  this  or  a  future  day,  on  the  minutes 

of  our  order,  if  it  shall  be  desired. 

The  Lord  Justice  Turner,  after  stating  the  facts  as  above  set  out, 
said :  Upon  these  facts,  which  are  mainly,  if  not  wholly,  taken  from 
the  statements  of  the  defendants  themselves,  two  questions  appear 
to  me  to  arise :  first,  whether  the  mortgages  of  September,  1848, 
and  October,  1850,  were  originally  valid  in  equity  as  against  the 
plaintiff.  Secondly,  if  they  were  originally  invalid  against  him, 
has  there  been  any  such  confirmation  or  acquiescence  on  his  part 
as  precludes  his  title  to  relief? 

In  considering  the  first  of  these  questions  it  is,  I  think,  neces- 
sary in  the  first  place  to  inquire  what  was  the  nature  and  charac- 
ter of  the  transactions  out  of  which  these  mortgages  arose,  for 
upon  the  answer  to  that  inquiry  it  must,  as  I  apprehend,  depend 
what  are  the  principles  which  ought  to  be  applied  to  the  determina- 
tion of  the  case. 

Transactions  between  parent  and  child  may  proceed  upon  ar- 
rangements between  them  for  the  settlement  of  property  or  of  their 
rights  in  property  in  which  they  are  interested.  In  such  cases  this 
Court  regards  the  transactions  with  favour.  It  does  not  minutely 
weigh  the  considerations  on  one  side  or  the  other.  Even  ignorance 
of  rights,  if  equal  on  both  sides,  may  not  avail  to  impeach  the 
transaction. 

On  the  other  hand,  the  transaction  may  be  one  of  bounty  from 
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the  child  to  the  parent,  soon  after  the  child  has  attained  twenty- 
one.     In  such  cases  this  Court  views  the  transaction  with 
jealousy,  and  anxiously  interposes  *  its  protection  to  guard    *  621 
the  child  from  the  exercise  of  parental  influence. 

What,  then,  was  the  true  character  of  the  deeds  of  the  2d  of 
September,  1848  ?  The  Vice-Chancellor  seems  to  have  considered 
them  as  in  the  nature  of  a  family  arrangement,  but  with  great  re- 
spect to  his  Honor's  judgment  I  cannot  so  regard  them.  They 
were,  as  I  view  them,  deeds  contrived  for  the  purpose  of  charging 
the  debts  of  the  father  upon  the  estate  of  the  son,  and  unless  the 
alleged  outlay  by  the  father  upon  the  property,  or  his  expenditure 
in  the  maintenance  and  education  of  his  son,  could  be  made  the 
ground  of  claim  by  the  father  againdt  the  son,  there  was  not,  so 
far  as  I  can  see,  any  subject  of  bargain  between  them.  It  would, 
I  think,  be  attended  with  the  greatest  danger  to  permit  claims  of 
this  description  to  be  made  the  subject  of  bargain  between  parent 
and  child,  or  to  treat  arrangements  founded  on  such  claims  as  en- 
titled to  the  same  favourable  consideration  as  the  Court  extends  to 
family  arrangements.  I  am  not  prepared  to  go  that  length.  I 
think  these  deeds  can  be  looked  at  in  no  other  light  than  as  deeds 
of  gift  from  the  plaintiff  to  his  father. 

Were  they,  then,  originally  valid  if  viewed  in  that  light  ?  The 
plaintiff  attained  twenty-one  on  the  25th  of  May,  1848,  On  the 
80th  of  that  month  he  signs  the  undertaking  which  I  have  read. 
It  is  true  that  some  material  interval  elapses  before  the  deeds  are 
executed,  but  during  that  interval  he  is  fettered  by  the  undertak- 
ing. He  has  no  independent  advice.  The  father's  solicitor,  and 
the  father's  solicitor  alone,  acts  in  the  transaction.  If  the  case 
had  even  rested  here,  I  think  it  would  have  been  suflSciently  diflS- 
cult  to  maintain  tliese  deeds,  but  there  are  considerations  of  still 
greater  importance  affecting  their  validity.  They  proceed 
upon  the  assumption  *  that  the  plaintiff's  mother  had  the  *  622 
power  of  alienating  her  life-interest,  and  if  she  had  that 
power  her  interest  was  by  the  deeds  made  liable  for  the  sums  se- 
cured, and  would,  as  between  the  plaintiff  and  his  mother,  have 
been  bound  to  contribute,  if  not  have  been  primarily  liable  for  the 
payment  of  the  sums  secured.  It  is  not  even  pretended  that 
the  plaintiff  was  advised  upon  this  question.  On  the  contrary,  the 
case  of  the  defendants  is,  that  up  to  this  period  it  was  assumed  by 
all  parties  that  the  life-estate  of  the  mother  was  alienable. 
VOL.  VII.  81  [  481  ] 
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The  08436  perhaps  might  well  be  disposed  .of  upon  the  single 
ground  that  the  alienability  of  the  life-estate  upon  the  faith  of 
which  the  plaintiff  executed  these  deeds,  was  open  to  doubt,  and 
that  the  plaintiff  was  not  duly  advised  upon  that  doubt ;  but  the 
question  of  the  alienability  of  the  life-estate  has  been  fully  argued 
before  us,  and  I  shall  not  therefore  hesitate  to  give  my  opinion 
upon  it.  I  concur  with  my  learned  brother  in  opinion  that,  upon 
the  true  construction  of  this  will,  the  plaintiff's  mother  was  re- 
strained from  anticipation.  That  question  is,  as  I  view  it,  purely 
one  of  intention,  and  if  the  intention  be  manifested  by  the  will,  it 
matters  not,  in  my  judgment,  whether  it  appears  upon  the  receipt 
clause  or  upon  any  other  part  of  the  instrument. 

A /ewe  covert^  having  a  life-interest  in  property  for  her  separate 
use,  is  indeed  in  the  eye  of  this  Court  regarded  as  a  feme  sole  in 
respect  of  that  property,  but  there  is  this  peculiar  incident  to  her 
estate,  that  her  interest  in  it  may  be  modified  and  controlled  by 
apt  words  used  for  that  purpose.  Notwithstanding  what  is  said 
by  Lord  Cottenham  in  Scott  v.  Davies^  (a)  I  have  not  suo- 
*  623  ceeded  in  finding  any  case  in  which  it  has  been  *  held  that 
any  set  form  of  words  is  required  to  effect  this  modifica- 
tion ;  and  if  not,  I  see  nothing  except  the  intention  upon  which 
the  question  whether  it  has  been  effected  or  not  can  depend. 

It  was  strongly  and  ably  argued  for  the  defendants,  that  to  hold 
the  life-estate  in  this  case  to  be  inalienable  would  be  to  act  in 
opposition  to  the  great  majority  of  the  decided  cases  upon  the 
point ;  and  the  case  of  Acton  v.  White  (6)  was  very  much  relied 
on  for  this  position,  but  that  case  proceeded  on  this  ground,  that 
the  words  which  were  used  were  construed  to  have  been  used  only 
for  the  purpose  of  better  excluding' the  marital  right,  —  the  same 
ground,  it  may  be  observed,  as  was  referred  to  by  Lord  Eldon  in 
Parkes  v.  White,  (c)  Whether  this  ground  of  decision  has  been 
sufficiently  attended  to  in  the  other  cases  upon  this  point  it  is  un- 
necessary now  to  decide ;  but  having  looked  with  some  care  into 
the  cases  upon  this  subject,  it  seems  to  me  to  be  the  true  ground 
on  which  these  cases  ought  to  be  decided,  and  that  the  question  to 

• 

be  considered  is,  whether  the  words  used  are  used,  as  Lord  Eldon 
has  expressed  it,  for  the  purpose  only  of  unfolding  what  is  implied 
in  the  gift  to  the  separate  use,  or  for  the  more  extended  purpose 

(a)  4  Myl.  &  Cr.  S7.        (6)  1  Sim.  &  St.  429.        (c)  11  Vea.  209. 
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of  modifying  and  controlling  the  gift.  In  this  case  the  words  used 
are :  [His  Lordship  read  them.]  These  words  seem  to  me  to  im- 
port something  more  than  the  mere  unfolding  what  is  implied  in 
the  separate  use.  Some  effect  must  be  given  to  the  words  ^^  after 
such  payment  shall  have  become  due ;"  but  to  hold  them  to  be 
merely  descriptive  of  an  incident  to  the  estate  would  be  to  give 
them  no  effect.  If  the  testator's  purpose  had  been  merely  to 
define  an  incident  to  the  estate,  the  preceding  words,  ^^and  I 
declare,  &c.,"  would  alone  have  been  sufficient  for  the  pur- 
pose. 

*  It  was  argued  on  the  part  of  the  defendants,  that  these  *  624 
restrictive  words  had  reference  to  the  agent  to  be  appointed, 
and  not  to  the  receipt ;  but  this  argument,  if  maintainable  upon 
the  letter,  cannot  certainly  be  supported  upon  the  spirit  of  the 
will.  Much  reliance  was  also  placed  by  the  defendants  upon  the 
use  of  the  words  assigns  in  the  early  part  of  the  disposition,  but 
these  words  would  have  their  operation  in  the  event  of  the  lady 
becoming  discovert,  and  it  is  of  course  the  duty  of  the  Court  to 
put  such  a  construction  upon  the  will  as  will  render  it  consistent 
in  all  its  parts.  If  authority  be  wanting  in  support  of  the  con- 
struction which  we  have  put  upon  this  will,  the  case  of  Field  v. 
JEv<ms  (a)  supplies  that  authority. 

Upon  the  whole,  looking  to  the  age  and  position  of  this  plain- 
tiff when  the  deeds  of  September,  1848,  were  executed,  to  the 
imdertaking  of  the  80th  of  May,  which,  though  not  alleged  by  the. 
bill,  is  in  evidence  before  us  and  cannot  be  disregarded  as  part  of 
the  case,  to  the  want  of  legal  advice,  to  the  doubt  upon  the  con- 
struction of  the  will,  and  to  the  construction  itself,  I  am  of  opinion 
that,  without  reference  to  any  question  of  confirmation,  the  deeds 
of  the  2d  of  September,  1848,  cannot  be  maintained.  An  addi- 
tional sum  of  200Z.,  however,  was  advanced  by  the  defendant 
Bradley  upon  the  mortgage  of  this  date  in  his  favour  being  exe- 
cuted, and  it  does  not  appear  that  the  plaintiff  did  not  receive 
some  part  of  this  sum.  He  cannot  of  course  get  back  his  estate 
without  refunding  what,  if  any  thing,  he  so  received.  There  must 
be  an  inquiry,  therefore,  upon  this  point  if  the  defendants  desire  it. 

We  come  then  to  the  question  as  to  the  original  validity 
*  of  the  deed  of  the  24th  of  October,  1850.    This  deed  is    ♦  625 

(a)  15  Sim.  376 ;  and  see  antef  p.  609,  note  (d). 
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not  disputed  by  the  plaintiff  as  to  so  mnch  of  the  7001.  as 
was  due  from  him  to  the  defendant  Joseph  Loyegrove.  The  ques- 
tion is,  whether  it  can  be  maintained  against  the  plaintiff  as  to  so 
mnch  of  the  7007.  as  was  dne  from  his  father,  lliis  is  a  transac- 
tion, not  between  father  and  son,  but  between  solicitor  and  client. 
The  deed  is  prepared  by  Mr.  Joseph  Lovegrove.  The  plaintiff  had 
no  independent  advice  upon  it.  His  estate  is  made  liable  for  the 
debt  due  to  Mr.  Lovegrove  from  the  father.  The  undertaldng  of 
the  80th  of  May  is,  as  I  collect  from  the  answer,  recited  in  the 
deed.  No  advice  is  given  as  to  that  instrument,  or  the  nature  of 
the  claims  on  which  it  is  founded.  A  strong  case  would,  I  think, 
be  required  to  support  such  a  deed,  even  if  there  was  nothing  more 
to  impeach  it.  But  by  this  deed  the  mother's  estate  also  purports 
to  be  conveyed  as  a  security  for  the  debt,  and  we  are  of  opinion 
that  the  deed  was  inoperative  as  to  her.  It  is  tme  that  the  plain- 
tiff must  be  taken  to  have  been  at  this  time  aware  that  counsel 
had  advised  that  the  mother  was  restricted  from  alienation,  but 
how  can  this  deed  be  considered  otherwise  than  as  a  representa- 
tion by  Mr.  Lovegrove  that,  notwithstanding  that  opinion,  the 
mother's  estate  could  be  bound.  That  representation  proves  to 
be  unfounded ;  and  under  such  circumstances  and  between  such 
parties,  I  think  that,  apart  from  any  question  of  confirmation,  this 
deed  cannot  be  supported  beyond  the  extent  to  which  the  plaintiff 
has  submitted  to  be  bound  by  it,  and  any  forther  advances  which 
may  have  been  made  to  the  father  upon  the  plaintiff's  request. 

There  remains  then  the  question  of  confirmation  only.  As  to 
this  part  of  the  case,  I  think  it  immaterial  to  refer  to  any  act 
relied  on  by  the  defendants  anterior  to  June,  1850,  for  up 
*  626  to  that  time  the  plaintiff  was  in  ignorance  of  *  his  trae 
position.  The  facts  on  which  the  defendants  have  relied 
since  the  month  of  June,  1850,  are  these :  the  transaction  with 
Bradley  in  the  month  of  June,  1851 ;  the  plaintiff's  attempt  to 
raise  further  moneys ;  the  correspondence  which  passed  in  the 
course  of  that  attempt,  and  the  application  to  the  defendant  Brad- 
ley to  reduce  his  interest.  With  respect  to  the  transaction  wil^ 
Bradley  in  June,  1851,  the  defendants  relied,  not  upon  the  instru- 
ment which  was  then  executed,  for  the  plaintiff  was  not  a  party  to 
that  instrument,  but  upon  a  passage  in  the  answer  of  the  defend- 
ant Bradley.  [His  Lordship  read  the  passage,  which  stated  that, 
on  the  occasion  of  the  defendant  giving  up  part  of  the  furniture 
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comprised  in  his  securify,  the  plaintiff's  father,  in  the  presence  and 
hearing  and  with  the  sanction  and  acquiescence  of  the  plaintiff, 
assured  the  defendant  of  the  sufficiency  of  the  defendant's  mort- 
gage securities.]  It  is  to  be  observed,  however,  that  what  is  here 
stated  occurred  in  the  course  of  a  transaction  between  the  father 
and  Bradley,  which  was  afterwards  carried  into  effect  by  the  deed 
of  the  21st  of  June,  1851,  and  to  which  the  plaintiff  was  a  party ; 
that  the  transaction  did  not  directly  relate  to  the  estate  in  which 
the  plaintiff  was  interested,  and  that  the  statement  goes  no  further 
than  that  the  plaintiff  stood  by  and  heard  his  father  make  the  rep- 
resentations in  question.  It  is  to  be  observed  also  that  the  plain- 
tiff had  at  this  time  no  legal  adviser,  and  under  these  circumstances 
I  think  it  would  be  going  too  far  to  hold  that  what  passed  on 
this  occasion  amounts  to  such  a  case  of  confirmation  or  acqui- 
escence as  ought  to  preclude  the  plaintiff  from  relief.^  I  think 
that  Ml  justice  will  be  done  to  the  defendant  Bradley  in  this 
respect  by  holding  the  plaintiff  liable  to  make  good  to  him  the 
amount  produced  by  the  sale  of  the  furniture.  As  to  the  other 
portions  of  this  branch  of  the  argument,  I  think  it  unnecessary  to 
say  more  than  that,  in  my  opinion,  they  are  wholly  insuffi- 
cient to  preclude  *  the  plaintiff  from  relief.  The  case  of  *  627 
Banner  v.  Morton  (a)  may  be  usefully  referred  to  upon  this 
point  of  the  case. 

It  was  endeavoured  to  defeat  the  plaintiff's  case  upon  the 
ground  that  the  bill  alleges  a  case  of  fraud,  and  that  the  fraud 
alleged  is  not  proved.  But  this  bill  does  not  rest  on  the  alleged 
case  of  fraud  only.  It  alleges  other  equities  on  which  the  plain- 
tiff has  made  out  his  title  to  relief,  and  in  such  cases  I  apprehend 
that  the  right  to  relief  is  not  destroyed  by  the  allegations  of  fraud, 
but  the  Court  deals  with  those  allegations  in  disposing  of  the 
costs. 

(a)  3  Ra88.  65. 

>  See  1  Lead.  Cas.  in  £q.  (3d  Am.  ed.)  [141]  [142],  207,  208,  218,  219 ; 
Stamp  V,  Gaby,  2  De  6.,  M.  &  6.  623,  and  cases  in  note  (1). 
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Ex  parte  TAVERNER, 
In  the  Matter  of  The  LONDON  DOCK  ACT. 

1855.    NoTember  9.    Before  the  Lords  Justices. 

The  acknowledgment  of  a  deed  by  a  married  woman  under  the  Fines  and  Recor- 
eries  Act  need  not  be  taken  before  enrohnent  of  the  deed. 

This  was  an  appeal  from  the  decree  of  the  Master  of  the  Rolls, 
holding  th^t,  according  to  the  true  construction  of  the  Fines  and 
Recoveries  Act  3  &  4  Will.  4,  c.  74,  a  deed  may  be  acknowledged 
by  a  married  woman  after  enrolment. 

The  circumstances  of  the  case  are  fully  stated  in  the  report  of 
the  case  below,  in  the  20th  volume  of  Mr.  Beavan's  Reports,  (a) 

Mr.  Lloyd  and  Mr.  O-oldamidf  for  the  appellants. 

Mr.  R.  Palmer  and  Mr  Mulop  Clarke^  for  the  respondent. 

♦  628       *  The  Lord  Justice  Knight  Bruce  said  that  the  Act 
seemed  susceptible  of  the  construction  put  upon  it  by  the 
Master  of  the  Rolls,  and  that  no  inconvenience  appeared  to  arise 
from  adopting  that  construction. 

The  Lord  Justice  Turner  concurred. 

Appeal  dismissed,  with  costs. 

(a)  Page  490. 
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BAUD  V.  FARDELL. 

1855.    Norember  13, 14,  15.    Before  the  Lords  Justices. 

An  executrix,  who  was  also  tenant  for  life  under  a  will  directing  the  residuary 
estate  to  be  sold  and  the  proceeds  invested  in  government  or  other  good 
security,  held  not  personally  liable  for  not  converting  into  consols  a  sum  of 
navy  5^  per  cents,  forming  part  of  the  residuary  estate.' 

This  was  an  appeal  from  a  decision  of  the  Master  of  the  Bolls, 
holding  the  estate  of  a  deceased  executrix  liable  for  the  non-con- 
version into  consols  of  a  sum  of  navy  5?.  per  cents,  forming  part 
of  the  trust  estate  bequeathed  by  the  will  of  the  original  testator. 

The  testator,  John  Fardell,  by  Jiis  will,  after  making  certain 
specific  bequests,  directed  his  executrix  and  executors  to  make 
sale  and  dispose  of  all  the  residue  and  remainder  of  his  estate 
and  efiects,  and  to  invest  the  money  arising  therefrom  in  govern- 
ment or  other  good  security,  in  the  names  of  his  executrix  and 
executors,  in  trust  and  for  the  intents  and  purposes  thereinafter 
mentioned  and  declared.  And  the  testator  thereby  gave  and  be- 
queathed all  the  interest,  dividends,  profits,  advantages,  and 
benefit  arising  therefrom  (after  payment  of  all  necessary  costs) 
unto  his  wife,  Susannah  Fardell,  for  her  life  independent  of  and 
free  from  the  control  or  debts  of  any  future  husband  she  might 
have ;  and  from  and  after  her  death  he  gave  and  bequeathed  all 
the  principal  moneys  to  arise  and  be  made  by  such  sale  and  dis- 
position of  the  said  residue  and  remainder  of  his  estate  and 
effects  to  be  laid  out  and  invested  as  aforesaid,  and  *  every  *  629 
part  thereof,  unto  and  among  the  child  and  children  of  his 
brothers  and  sisters  therein  mentioned  ;  and  he  thereby  appointed 
his  wife,  Susannah  Fardell,  Robert  Emerson,  and  Samuel  An- 
drews, executrix  and  executors  of  his  will. 

The  testator  died  in  1812.  His  will  was  proved  by  the  widow 
and  one  of  the  executors  only,  the  others  having  renounced. 
The  widow  survived  the  executor  who  proved,  and  she  died  in 
1853 ;  whereupon,  the  plaintifis,  who  were  her  executors,  filed  the 

1  See  Lewin  Trusts  (5th  Eng.  ed.),  270,  271 ;  Bate  v.  Hooper,  5  De  6.,  M. 
&  G.  338,  and  cases  in  notes ;  Howe  v.  Earl  of  Dartmouth,  7  Yes.  (Sumner's 
ed.)  137  and  notes,  151  in  note;  3  Lead.  Caa.  in  Eq.  (3d  Am.  ed.)»  474. 
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claim  in  the  present  snit  for  the  administration  of  the  testator's 
estate. 

By  the  chief  clerk's  certificate  it  appeared  that  a  part  of  the 
testator's  estate  consisted  of  navy  51.  per  cent  annuities,  part  of 
which  was  sold  for  payment  of  debts,  and  the  residue,  amounting 
to  1400Z.  of  the  above-mentioned  stock,  remained  unsold,  and  had 
become,  under  the  provisions  of  the  Act  of  Parliament  passed  for 
that  purpose,  converted  into  1470Z.  new  SI.  per  cent  annuities. 

By  the  order  on  further  consideration  it  was  declared  that  the 
estate  of  Susannah  Fardell,  the  widow  of  the  testator,  was  liable 
and  bound  to  make  good  to  the  residuary  personal  estate  of  the 
testator  the  amount  in  money  by  which  the  capital  of  the  residu- 
ary personal  estate  of  the  testator  had  been  diminished,  by  reason 
of  the  1400Z.  navy  5Z.  per  cents  npt  having  been  converted  into  SI. 
per  cent  consols,  at  the  time  in  the  chief  clerk's  certificate  men- 
tioned, together  with  the  amount  in  money  by  which  the  income 
of  the  residuary  personal  estate  had,  since  the  death  of  Susannah 
Fardell,  the  tenant  for  life,  been  diminished  by  such  non-con- 
*  680  version  ;  and  it  appearing  by  the  certificate  that  the  *  1400Z. 
navy  51.  per  cents  would,  at  the  time  therein  mentioned, 
have  purchased  2111Z.  ISs.  3Z.  per  cent  consols,  and,  the  plaintifis, 
as  executors  of  Susannah  Fardell,  admitting  assets,  it  was  ordered 
that  the  1470Z.  new  SI.  per  cent  annuities  which  had  been  trans- 
ferred into  Court  should  be  sold,  and  that  the  money  arising  from 
the  sale  should  be  laid  out  in  the  purchase  of  bank  81.  per  cent 
annuities,  and  that  the  plaintiffs,  as  such  executors,  they  admitting 
assets  for  that  purpose  as  aforesaid,  should,  within  one  month 
after  the  purchase  of  the  said  bank  annuities,  or  within  one 
month  after  service  of  the  order,  transfer  into  the  name  of  the 
accountant-general,  in  trust  in  the  cause,  such  a  sum  of  bank  81. 
per  cent  annuities  as  would,  with  the  bank  8/.  per  cent  annuities 
purchased  as  aforesaid,  make  up  the  sum  of  2111/.  18«.  like  an- 
nuities. 

The  plaintiffs  appealed  from  this  decree. 

Mr.  Cfhandless  and  Mr.  ViUiera,  in  support  of  the  appeal. — 
They  submitted,  that  although  the  3/.  per  cents  were  the  fund 
in  which  the  Court  directed  investments  to  be  made,  it  had  never 
been  decided  that  under  a  trust  to  invest  in  government  securities 
trustees  or  executors  were  bound  to  invest  in  that  fund  only,  and 
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much  less  that  they  were  bound  to  disturb  an  existing  investment 
in  other  government  securities. 

They  referred  to  Robinson  v.  Mobinson^  (a)  Marsh  v.  Hunr 
ter,  (J)   Trafford  v.  Boehm,  (c)  Howe  v.  Earl  of  *  DarU   *  631 
movih^(ji)    Cranch  v.  Oranchy(^e)  AngeU  v.  DatPSon^Qg^ 
Rahy  v.  Ridehalgh.  (A) 

3fr.  RoundeJl  Palmer  and  ifcfr.  Batten^  for  the  respondent.  — 
Although  there  may  be  no  case  exactly  in  point,  the  principle  of 
the  decision  of  the  Master  of  the  Rolls  is  supported  by  many 
authorities.  Mowe  v.  Lord  Dartmouth^  (i)  Byrchall  v.  Brad- 
fordy  (k)  Holland  v.  Hughes j  (Z)  Hockley  v.  Bantock,  (m)  If  the 
Court  should  hold  that  there  has  been  in  this  case  a  due  execution 
of  the  trust,  an  executor  will  always  be  at  liberty  to  invest  in  that 
government  security  which  bears  the  highest  rate  of  interest, 
although  such  a  course  may  be  to  the  prejudice  of  the  person  enti- 
tled in  remainder. 

[The  Lord  Justice  Turner.  —  If  the  rule  be  as  you  insist  it  is, 
how  is  the  practice  of  the  Court  to  be  accounted  for,  according  to 
which  sums  of  other  stock  than  3^  per  cent  are  constantly  car- 
ried to  the  credit  of  the  accountant-general,  without  realization 
and  reinvestment  ?  ] 

The  question  has  never  been  raised  in  such  cases. 

They  referred  to  Hancom  v.  Allen^  (n)  Norbury  v.  Norbury^  (o) 
Dimes  v.  8cotty(^p)  Ex  parte  Chaplin^(^q)  Raby  v.  Ridehalghj(K) 
Lewin  on  Trustees,  (r) 


Mr,  Helherington  and  Mr,  C.  Locock  Webbj  for  other  parties. 


*  Mr.  ChandlesSj  in  reply. 

(a)  1  De  G.,  M.  &  6.  247. 
(6)  6  Madd.  295. 

(c)  SAtk.  440. 

(d)  7  Ves.  137. 

(e)  7  Ves.  141.  n. 
(g)  8  Y.  &  C.  308. 

(h)  7  De  6.,  M.  &  6.  104. 
(i)   7  Ves.  137 ;  see  p.  161. 
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(k)  6  Mad.  235. 
(0  16  Ves.  111. 
(m)  1  Russ.  141. 
(n)  2  Dick.  499. 
(o)  4  Mad.  191. 
(p)  4  Russ.  195. 
(q)  8  Y.  &  C.  897. 
(r)  Page  351  (3d  ed.). 
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The  Lord  Justice  Knight  Bruce.  —  It  appears  to  me,  that, 
according  to  the  language  of  the  will  before  us*,  it  was  not  neces- 
sarily the  duty  of  the  executrix  (though  interested  as  she  was 
under  it)  to  sell  the  navy  5L  per  cent  stock  belonging  to  the  testa- 
tor, and  that,  having  (so  far  as  I  can  judge  from  the  materials  in 
the  cause)  conducted  herself  with  good  faith,  nor  entertained  any 
dishonest  or  improper  intention,  she  did  not  commit  a  breach  of 
trust  by  retaining  the  stock  and  receiving  the  dividends  upon  it 
during  the  considerable  time  (more,  I  think,  than  thirty  years) 
that  she  survived  the  testator. 

How  the  case  would  have  stood  if  the  stock  had,  at  his  death, 
been  82.  per  cent  stock,  and  she  had  sold  it,  and  with  the  produce 
bought  5/.  per  cent  stock,  I  give  no  opinion.  But  it  is  impossible 
not  to  see  that  one  kind  of  stock  was  as  much  a  government  se- 
curity as  the  other,  and  (unless  that  the  government  was  more 
likely  to  exercise  its  power  of  redeeming  or  repurchasing  one  than 
the  other)  as  permanent. 

',  If,  with  reference  to  Howe  v.  Lard  Dartmauthj  or  otherwise,  I 
had  thought  that  Lord  Eldon  would  have  taken  a  view  of  this  case 
different  from  mine,  I  should  probably,  or  certainly,  have  followed 
his  opinion ;  but  I  do  not  think  so. 

The  Lord  Justice  Turner.  —  This  is  a  case  of  the  first  impres- 
sion. I  have  never  met  with  an  instance  in  which,  where  trustees 
have  had  a  discretion  expressly  reposed  In  them  as  to  the  nature 

of  the  investments,  the  Court  has  charged  them  personally 
*  688    *  for  not  having  invested  in  the  8Z.  per  cents.    It  has  been 

urged,  that  the  case  is  affected  by  what  Lord  Eldon  said  in 
Howe  V.  Lord  Dartmouth^  but  in  that  case  there  was  no  express 
trust  for  investment;  so  that  when  Lord  Eldon  said  that  what 
the  Court  would  do  it  expected  from  trustees,  he  spoke  with  refer- 
ence to  the  circumstances  of  the  case  before  him,  and  meant,  that, 
as  the  Court  would  have  invested  in  the  8Z.  per  cents,  trustees  to 
whom  no  discretionary  power  was  given  must  do  the  same.  The 
Court  has  adopted  the  8Z.  per  cents  as  the  most  fair  and  reasonable 
fund  for  investment,  with  a  view  to  the  benefit  of  all  parties. 
This  decree,  however,  goes  the  length  of  saying,  in  effect,  that  if 
trustees  adopt  a  different  fund,  the  Court,  in  the  absence  of  any 
evidence  of  unfairness  or  unreasonableness,  will  infer  that  the 
investment  is  unfair  and  unreasonable. 
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I  have  attended  to  all  the  authorities  cited,  and  none  of  them 
appear  to  be  sufficient  to  support  this  decree.  In  Holland  y.  Hughes 
there  was  no  express  trust  to  invest,  and  therefore  no  discretion. 
In  JEx  parte  Chaplin  the  statute  there  in  question  contemplated  a 
permanent,  not  a  fluctuating  investment,  and  therefore  did  not 
authorize  an  investment  in  exchequer  bills.  In  Dimes  v.  Scott 
the  trust  was  to  invest  in  government  or  real  securities,  which 
could  not  be  held  to  apply  to  Indian  stock,  in  which  the  invesir 
ment  had  there  been  made. 

It  is  also  to  be  observed,  that  the  Court,  in  administering  a 
trust,  never  sanctions  an  investment  on  mortgage  except  imder 
very  special  circumstances,  though  such  an  investment  may  be 
authorized  by  the  instrument  creating  the  trust,  (a)  But  no  one 
ever  thought,  that  if,  in  such  a  case,  a  trustee  in  his  discre- 
tion invested  on  *  mortgage,  he  was*  to  be  held  liable  as  for  *  684 
a  breach  of  trust,  because  the  Court  itself  would  not  have 
made  such  an  investment.^ 

It  has  been  urged,  that  a  reversal  of  this  decree  will  hold  out 
a  temptation  to  trustees  to  invest  in  funds  bearing  a  high  rate  of 
interest  with  a  view  to  the  benefit  of  the  tenant  for  life  only,  and 
to  the  prejudice  of  those  entitled  in  remainder.  The  answer  to 
this  is,  that  if  trustees  choose  to  act  in  that  way,  the  Court  will 
know  how  to  deal  with  the  matter.  Such  a  case  has  no  analogy 
to  one  in  which  the  trustees  have  exercised  a  fair  and  reasonable 
discretion. 
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1855.    November  25,  26.    December  3.    Before  the  Lords  Justices. 

If  a  lender  of  money  to  an  executor  has,  at  the  time  of  the  loan  and  before  part- 
ing with  the  money,  notice  that  the  executor  in  borrowing  commits  a  breach 
of  trust  and  intends  to  misapply  the  money,  he  acquires  no  better  title  against 
the  estate  than  the  executor  himself.* 


(a)  See  Ex  parte  Franklyn,  1  De  G.  &  Sm.  528. 

>  See  Raby  v,  Ridehalgh,  ante,  104,  and  cases  in  n.  (2)  ;  Robinson  v.  Robin- 
son, 1  De  G.,  M.  &  G.  247,  263,  in  notes. 

*  See  Hill  Trustees  (3d  Am.  ed.),  249,  250,  and  cases  in  notes ;  1  Story  Eq. 
Jur.  §  400  5. 
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Where  a  local  agent  of  a  banking  company  in  that  character  adyances  monej  of 
the  company  by  way  of  loan,  and  the  borrower,  to  the  agent^s  knowledge,  is 
obtaining  the  money  for  the  sole  purpose  of  misapplying  it,  the  company 
acquires  no  better  title  than  the  agent  would  have  had  had  the  case  been  his 
own,  or  than  the  borrower. 

An  executor  borrowed  money  from  a  banking  company  of  which  he  was  the 
local  agent,  for  the  purpose  of  making  a  further  advance  to  a  mortgagor  of  a 
ship,  on  the  security  of  which  the  testatrix  had  lent  money,  on  the  pretence 
that  such  further  advance  was  made  to  pay  off  a  prior  charge,  but  really  to 
assist  the  mortgagor,  and  the  security  proved  ultimately  wholly  insufficient : 
Held,  that  the  company  had  no  claim  upon  the  testatrix^s  assets,  and  that  a 
mortgage  of  the  ship  made  by  the  executor  to  the  company  to  secure  their 
advance  was  invalid.' 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Bolls, 
reported  in  the  20th  volume  of  Mr,  Beavan's  Reports,  (a)  where 
the  facts  are  fully  stated.  The  following  is  a  short  outline  of 
them. 

The  appellant  Lister  was  the  executor  of  a  Mrs.  Hardisty,  who 
had  advanced  1500/.  to  a  Mr.  Fletcher  on  a  mortgage  of  a 
*  685  steam  vessel  called  the  Toward  *  Castle.  Some  time  after 
the  advance  was  made,  the  defendant  Lister,  who  was  then 
acting  as  the  testatrix's  agent,  permitted  the  machinery  to  be 
removed  from  that  vessel  to  another,  called  the  Engineer,  which 
was,  in  consideration  of  such  permission,  agreed  to  be  mortgaged 
to  her.  After  her  decease,  the  defendant  Lister,  who  was  also  the 
local  agent  of  a  branch  of  the  York  City  and  Coimty  Bank,  ad- 
vanced but  of  the  moneys  of  the  bank  sums  amounting  to  1620/. 
to  Mr.  Fletcher,  assuming  to  borrow  the  money  as  executor  of 
Mrs.  Hardisty  for  the  ostensible  purpose  of  enabling  Mr.  Fletcher 
to  pay  oflF  or  settle  a  paramount  charge  on  the  Engineer  for  repairs, 
and  thereby  improving  the  testatrix's  security.  In  the  opinion, 
however,  of  their  Lordships  on  the  evidence,  this  was  not  a  bond 
fde  transaction,  but  was  intended  merely  to  serve  Mr.  Fletcher. 
On  the  directors  of  the  banking  company  adverting  to  the  loan, 

(a)  Page  356. 

1  See  Lewin  Trusts  (5ih  Eng.  ed.),  855,  856,  456;  Sngden  Y.  &  P.  (1401 
£ng.  ed.)  668;  3  Lead.  Cas.  in  £q.  (3d  Am.  ed.)  451,  475;  Mulligan  o.  Wal- 
lace, 3  Rich.  Eq.  Ill ;  Fetrie  v.  Clark,  11  Serg.  &  R.  388 ;  Field  o.  Schieffelin, 
7  John.  Ch.  155;  Williamson  v.  Morton,  2  Md.  Ch.  94;  Garrard  o.  R.R.  Co.. 
29  Fenn.  St.  154;  Dodson  v.  Simpson,  2  Rand.  294;  Williamson  o.  Branch 
Bank,  7  Ala.  906 ;  Ashton  v.  Atlantic  Bank,  3  Allen,  217 ;  Miller  v.  Williamson, 
2  Md.  Ch.  94 ;  Perry  Trusts,  §  810. 
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• 

thej  required  security  for  it ;  and  Lister,  as  executor,  mortgaged 
the  Engineer  to  them,  with  a  power  of  sale.  Under  this  power 
the  company  had  sold  the  vessel  for  1150/.,  and  received  the  pur- 
chase-money. 

The  plaintiffs,  who  were  residuary  legatees  under  Mrs.  Har- 
disty's  will,  then  instituted  the  present  suit,  seeking  administra- 
tion accounts  against  Lister,  and  praying  that  the  company  might 
account  for  all  moneys  received  by  them  on  account  of  the  sale  of 
the  vessel. 

The  Master  of  the  BoUs  directed  the  bank  to  pay  into  Court  the 
money  in  their  hands  arising  from  the  sale  of  the  ship,  and  di- 
rected an  account  against  the  defendant  Lister,  in  which  he  was 
disallowed  the  sums  borrowed  from  the  bank. 

From  this  decree  the  defendants  appealed. 

Mr.  JRoupeU  and  Mr.  Amphlett,  for  the  plaintiff. 

*  Mr.  Follett  and  Mr.  Bobsonj  for  the  appellant  Lister.    *  636 

Mr.  R.  Palmer  and  Mr.  Hobhotisej  for  the  banking  company. 

The  arguments  were  similar  to  those  addressed  to  the  Court 
below;  and  in  addition  to  the  authorities  there  cited,  Duncan 
V.  Tindallj  (a)  Fennell  v.  Deffdlj  (J)  were  referred  to. 

Judgment  reserved. 

December  8. 

The  Lord  Justice  Knight  Bruce.  —  This  appeal  is  from  the 
decree  in  a  cause  exhibiting  too  much  unscrupulous  conduct  io  be 
observed  without  regret  and  something  more.  The  decree  —  at 
once  by  relieving  the  small  estate  of  Mrs.  Hardisty,  the  testatrix 
in  the  cause,  from  two  sums  of  300/.  and  1320Z.,  sought  to  be 
charged  against  it  as  alleged  to  have  been  after  her  death  applied 
for  its  benefit  by  her  executor  and  obtained  for  the  purpose  by 
him  from  the  funds  of  a  banking  company  in  Yorkshire,  and  by 
restoring  also  to  it  a  sum  of  11502.  abstracted  from  it  by  the 
executor  and  the  company  —  has  given  that  estate  a  chance  of 
escape  from  annihilation  to  which  the  defendants,  consisting  of 
the  executor  and  certain  ministers  of  the  banking  company,  who 
here  represent  that  establishment,  object. 

The  first  question  is,  whether  as  to  these  three  sums  the  com- 

(a)  13  C.  B.  268.  (b)  4  De  6.,  M.  &  G.  372. 
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pany  have  a  better  right  or  firmer  standing  ground  than  their 
dismissed  officer  and  present  ally  Mr.  Francis  Lister,  the  executor, 
possesses,  —  a  question,  I  think,  to  be  answered  certainly  in  the 
negative.  There  have  been  instances,  no  doubt,  in  which  a 
dishonest  executor,  by  borrowing  money  in  that  character, 
*  637  has  *  been  able  to  make  the  lender  effectually  a  creditor  on 
the  estate  of  the  deceased.  But  if  at  the  time  of  a  loan  to 
an  executor  as  executor,  and  before  parti^ng  with  the  money,  the 
lender  has  notice  that  the  borrower  in  borrowing  acts  improperly, 
commits  a  breach  of  trust,  and  intends  to  misapply  the  money,  the 
lender  acquires  no  better  title  against  the  estate  than  the  executor 
himself  has,  and  must  stand  or  fall  with  him.  This  rests  not 
only  on  the  plainest  principles  of  justice,  but  on  the  direct  author- 
ity of  Lord  Eldon,  nor  on  his  great  authority  alone. 

And  if  a  banking  company  has  what  is  called  a  branch  bank 
managed  or  superintended  by  a  local  agent  who  in  that  character 
advances  money  of  the  banking  company  by  way  of  loan,  knowing 
at  the  time  facts  which  render  the  loan  an  improper  transaction, 
and  would  prevent  the  agent  from  sustaining  it  were  the  transac- 
tion and  the  money  his  own,  —  as  in  the  instance  of  a  trustee 
borrowing  money  in  that  character,  who  by  the  very  act  of  so 
borrowing  commits  a  breach  of  trust,  having  sought  and  obtained 
the  money  for  the  sole  purpose  of  misapplying  it,  and  the  cir- 
cumstances being  all  known  at  the  time  to  the  agent  lending,  —  I 
apprehend  it  to  be  clear,  that  the  banking  company  acquire  no 
better  title  than  the  agent  would  have  done  had  the  case  been  his 
own,  or  than  the  trustee. 

But  here,  if  the  York  City  and  County  Bank  were  lenders  to 
Mrs.  Hardisty's  executor,  the  executor  borrowing,  and  their  agent 
lending,  was  one  and  the  same  person.    Mr.  Lister  helped  him- 
self first,  and  then  immediately  his  confederate,  Mr.  Fletcher,  to 
the  800Z.  and  the  1820Z.    This  was  done  before  the  month  of 
June,  1851,  nor  has  the  security  under  which  the  banking 
*  688    company  claim  the  1150Z.,  a  security  given  not  before  *  Jan- 
uary, 1852,  any  other  foundation  than  those  advances  of 
800Z.  and  1820Z.  made  so  many  months  previously.     They  are  the 
1620Z.  mentioned  in  the  security,  and  by  them  are  intended  the 
two  sums  mentioned  also  in  that  instrument,  and  in  the  deed 
bearing  the  date  of  the  preceding  April,  which  it  recites.    For  all 
the  purposes  of  this  suit,  therefore,  so  far  as  the  8007.,  the  1820Z., 
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and  the  11502.  are  concerned^  Mr.  Lister  is  the  banking  company, 
and  the  banking  company  are  Mr.  Lister. 

It  then  becomes  material  to  determine  what  were  the  nature 
and  character  of  the  acts  and  conduct  of  Mr.  Lister  with  respect 
to  the  removal  of  the  machinery  of  the  ship  Toward  Castle, 
which,  with  the  machinery,  was  made  a  security  to  the  testatrix 
by  the  deed  of  March,  1860,  for  the  money  (1500Z.  or  not  much 
less)  that  mainly  I  am  convinced,  through  his  instrumentality,  she 
had  been  led  into  lending  with  Mr.  Fletcher;  and  with  respect 
also  to  the  ship  Engineer,  and  especially  to  the  heavy  and  rash  and 
almost  unaccountable  expenditure  upon  that  vessel  appearing  to 
have  taken  place  in  one  or  both  of  the  years  1850  and  1851. 

And  I  may,  in  the  first  place,  notice  the  very  slight  regard  to 
correctness  of  statement  which  some  at  least  of  the  documents  in 
evidence,  that  were  professionally  prepared,  exhibit ;  a  bad  habit, 
to  say  the  least;  nor  do  I  confine  the  remark  to  the  simulated 
purchase  from  Mr.  Lister  by  Mr.  Pennell,  who  seems  to  have  been 
another  of  the  bank  auxiliaries. 

I  must  next  say  that,  after  having  considered,  not  only  all  the 
documents,  but  all  the  undisputed  facts  before  the  Court,  the 
manner  in  which  they  respectively  affect  Mr.  Lister,  and 
the  degree  of  weight  properly  attributable  to  *  the  state-  *  639 
ments  on  oath  made  by  him  as  a  defendant  and  as  a  wit- 
ness, the  circumstance  that  Mrs.  Hardisty  was  an  executing 
party  to  the  deed  of  March,  1850,  the  security  on  the  Toward 
Castle,  though  not  to  the  deed  of  October,  1850,  the  security  on 
the  Orion,  the  whole  of  the  evidence,  and  the  observation  that 
Mr.  England  says  no  more  than  he  does  say,  I  am  unable  to 
represent  myself  as  persuaded,  nor  can  I  think  the  defendants 
entitled  to  ask  the  Court  to  believe,  that  Mrs.  Hardisty  agreed  or 
consented  to  relinquish  her  security  on  the  Toward  Castle,  or 
on  the  machinery  on  board  of  that  vessel,  or  agreed  or  consented 
to  the  removal  of  the  machinery  from  the  vessel,  or  agreed  or  con- 
sented to  accept  a  security  on  the  Orion  and  the  Engineer,  or  either 
of  those  ships. 

But  it  is  clear  that  the  removal,  and  the  works  preparatory  to 
the  removal  of  the  machinery  from  the  Toward  Castle,  were  with  the 
knowledge  and  consent  of  Mr.  Lister,  who  professed  to  act,  in  that 
respect  at  least,  as  the  testatrix's  agent  in  her  lifetime.    And  it 
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must  from  the  materials  before  iis  be  also  taken  that  he  was  at  the 
time  of  her  death  aware  of  the  contents  of  her  will,  and  immedi- 
ately afterwards  accepted  the  executorship,  with  full  knowledge  at 
the  time  of  all  circumstances  then  existing  which  it  was  material  for 
her  estate  that  he  should  know  concerning  the  ships  and  machinery  in 
question.  There  is  not,  however,  I  think,  any  judicial  ground  for 
believing  that  at  the  time  of  her  death,  or  until  a  time  subsequent 
to  May,  1851,  Mr.  Fletcher  was  insolvent  or  out  of  England,  if 
indeed  he  has  been  at  any  time  insolvent  or  out  of  England. 

These  things  being  so,  it  must,  in  my  opinion,  be  considered  as 
clear  that  it  was  the  duty  of  Mr.  Lister,  with  all  practicable 
*  640  despatch  after  the  death  of  Mrs.  Hardisty,  *  to  prove  her 
will,  and  demand  from  Mr.  Fletcher  payment  of  the  1500Z. 
secured  on  the  Toward  Castle,  or,  if  the  whole  of  that  sum  was 
not,  as  much  of  it  (more  than  four-fifUis  certainly)  as  was,  due  to 
her  estate,  and  to  proceed  and  take  active  measures  against  him 
personally  for  enforcing  the  payment  if  refused  or  delayed. 

Mr.  Lister  did  no  such  thing,  and  on  the  contrary  took  the 
plainly  unjustifiable  line  which  ended  in  the  security  bearing  the 
date  of  April,  1851,  and  afTecting  the  ship  Engineer.  He  so  made 
himself  of  course  personally  liable  to  Mrs.  Hardisty's  estate,  if 
not  for  the  whole  1500Z.,  at  least  for  the  portion  (more,  as  I  have 
said,  than  four-fifths  of  that  sum),  belonging  to  her  estate;  and 
this,  whether  the  legal  or  equitable  effect  of  the  deed  just  men- 
tioned was  to  give  time  to  Mr.  Fletcher  or  was  not.  And  her 
estate  accordingly,  and  therefore  the.  plaintifis,  upon  the  security 
being  taken,  became,  of  course  in  aid  of  Mr.  Lister's  liability, 
and  in  addition  to  that  liability,  entitled  to  a  lien  and  charge  on 
the  ship  Engineer,  as  well  as  the  machinery,  for  what  he  had  so 
become  personally  liable  to  pay,  a  lien  and  charge  unquestionably 
preferable  to  any  rights  of  the  banking  company  under  their 
security  of  January,  1852,  and  as  unquestionably  preferable  to 
any  claim,  whether  on  the  part  of  Mr.  Lister  or  otherwise,  in 
respect  of  repairs  or  works  of  any  kind  to  or  upon  that  or  any 
other  vessel  or  any  machinery.  The  lien  of  the  ship-builders  was 
satisfied  and  at  an  end  in  April  or  May,  1851,  when  they  parted 
with  the  Engineer  and  her  machinery,  and  suffered  Mr.  Fletcher 
to  take  (as  he  then  did)  possession  of  both  with  Mr.  Lister's 
assent.  That  lien  was  not  intended  to  be  kept  alive.  It  was  ex- 
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tiiiguished.  If  it  could  have  been  transferred,  it  never  was  so. 
If  it  could  have  been  revived,  it  never  was  so.  The  notion  of 
bringing- any  portion  of  the  sums  which  besides  the  1500Z. 
were  mentioned  *  in  the  security  of  January,  1862,  into  a  *  641 
position  of  superiority  or  equality  to  the  1500Z.  (  or  to  the 
part  of  that  sum  belonging  to  Mrs.  Hardisty)  seems  to  me,  I 
confess,  absurd ;  it  being  manifest  that  there  was  a  total  absence 
of  right  in  the  executor  to  lay  out  any  money  belonging  to  the 
testatrix's  estate  in  repairing,  enlarging,  or  improving  the  ship 
Engineer,  or  in  removing  the  machinery,  or  upon  the  machinery. 

If  Mr.  Lister  was  at  any  time  a  mortgagee  in  possession,  he 
was  certainly  not  so  until  a  time  subsequent  to  all  the  expenditure 
represented  by  tilie  16202.,  composed  of  the  800Z.  added  to  the 
13202.  comprised  in  the  16002. ;  nor,  in  my  judgment,  has  he  the 
apology  or  excuse  of  having  intended  to  benefit  the  testatrix's 
estate,  if  apology  or  excuse  it  could  be,  for  the  evidence  satisfies 
me  that  in  these  transkctions  he  thought  of  nothing  but  his  own 
personal  and  private  advantage,  or  the  advantage  of  his  associate, 
Mr.  Fletcher,  as  connected  with  his  own. 

It  is  plain  that,  as  between  Mr.  Lister  and  the  plaintifis,  the 
1150Z.  received  on  the  sale  of  the  Engineer  was  the  money  of  the 
plaintiffs,  or  of  the  estate  of  Mrs.  Hardisty,  and  not  less  was  it  so 
as  between  them  and  the  banking  company.  The  fraud  on  thai; 
establishment  committed  by  Mr.  Lister  could  of  course  give  it  no 
right  to  acquire  indemnity  by  assisting  him  to  commit  a  fraud  on 
the  plaintiffs,  whose  trustee  the  banking  company  in  efiect  knew 
him  to  be.  A  confidential  servant  robs  his  master,  and  being 
found  out  is  of  course  conscience-stricken.  He  desires  accord- 
ingly to  make  restitution  or  render  an  equivalent,  which  the 
master  is  willing  to  accept,  but  the  servant,  not  being  able  to  pro- 
cure this  without  robbing  another  friend,  does  so,  and  oflfers 
the  produce  to  the  master,  who  accepts  it  knowing  *  the  *  642 
manner  of  the  acquisition,  and  then  insists  on  holding  it 
against  the  true  owner.  That  and  nothing  less  is  substantially 
the  present  case. 

The  defendants  have  not  been  charged  as  upon  the  reality  of 
the  part  of  purchaser  written  in  a  redundancy  of  invention  for  Mr. 
Pennell,  and  played  so  well  that  they  had  a  solicitor's  attestation 
to  the  receipt  for  the  fictitious  purchase-money,  though  that  a 
solicitor  should  have  thought  it  right  to  participate  in  such  a 
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measure  I  am,  I  confess,  surprised.  If  the  defendants  bad  been 
so  charged,  I  am  not  sure  that  I  should  have  dissented,  but  a 
milder  sentence  was  asked  and  given. 

The  registry  law  was  mentioned  in  the  argument.  It  has 
nothing  to  do  with  the  matter.  No  misconduct,  no  acquiescence, 
has  been  established  against  the  plaintiffs,  to  whom,  as  to  costs 
and  otherwise,  the  decree,  in  my  opinion,  does  no  more  than 
justice. 

The  united  appellants  will  pay  the  costs  of  their  more  than 
unfounded  appeal,  more  at  least  than  unfounded  so  far  as  they 
complain.  For  there  must  be  made  to  the  decree  the  addition  of 
charging  them  with  interest  on  the  1150Z.  received  by  the  bank- 
ing company  from  the  time  when  it  was  so  received.  At  the 
present  stage  of  the  cause  probably  nothing  needs  be  said  respect- 
ing Mr.  England's  bills  of  costs,  or  the  bequests  made  by  the  will 
to  an  executor  whom,  for  the  interests  and  credit  of  society,  it  is 
to  be  hoped  that  very  few  resemble.  These  points  will  doubtless 
hereafter  receive  such  attention  as  may  be  necessary. 

The  Lord  Justice  Turner.  —  I  am  also  of  opinion  that  this 
appeal  must  be  dismissed.  There  is  no  pretence  for  the 
*  643  banking  company  standing  *  in  any  better  position  than 
Lister,  the  executor.  They  have  taken  an  assignment  of 
securities  which  upon  the  face  of  them  appear  to  belong,  and  which 
they  must  have  known  to  belong,  to  the  estate  of  the  testatrix, 
and  have  taken  the  assignment  for  securing  an  antecedent  debt 
due  to  them  from  Lister,  and  neither  upon  principle  nor  upon 
authority  can  they  claim  to  have  any  better  right  than  Lister  him- 
self had.  The  case,  therefore,  must  be  decided  as  it  stands  be- 
tween the  estate  and  Lister. 

The  mortgage,  on  which  the  question  arises,  is  for  securing  three 
sums  of  1300Z.,  320i.,  and,  nominally,  1300Z.,  in  effect  1320Z.  The 
first  of  these  sums,  the  1300/.,  was  undoubtedly  advanced  by  the 
testatrix.  The  other  sums,  the  300^  and  the  1320Z.,  were  ad- 
vanced by  Lister,  the  executor.  The  question,  as  I  view  it,  is, 
whether  Lister  is  entitled  to  set  up  the  advances  made  by  him 
against  the  advance  made  by  the  testatrix.  I  am  of  opinion  that 
he  is  not. 

In  order  to  give  him  that  right  it  was  incumbent  on  him  at  least 
to  show  that  the  advances  were  necessary  to  be  made,  and  were 
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made  bond  fide  with  a  view  to  the  benefit  of  the  estate,  and  in  my 
opinion  he  has  wholly  failed  to  prove  both  the  necessity  and  the 
bona  fides  of  the  advances.  Lister,  as  he  himself  states,  was  very 
intimate  with  Fletcher's  family;  he  was  under  obligations  to 
Fletcher's  father.  It  was  Fletcher's  duty  to  have  completed  the 
repairs  of  the  vessel,  as  appears  by  the  instrument  of  the  18th  of 
March,  1851.  No  proof  is  given  that  he  was  ever  applied  to  for 
the  purpose,  or  that  he  had  not  the  means  of  doing  so.  In  this 
state  of  circumstances  I  feel  bound  to  conclude  that  these  advances 
were  made  for  the  accommodation  of  Fletcher,  and  not  for  the 
protection  of  the  testatrix's  estate,  and  there  is  evidence 
which  seems  to  me  directly  to  support  that  *  conclusion.  *  644 
The  answer  of  the  defendant  states  that  it  was  his  proposal 
to  advance  700Z.,  which  in  March,  1851,  it  was  supposed  would 
be  sufficient  to  complete  the  vessel,  and  on  the  15th  of  March, 
1851,  the  defendant  writes  to  Mr.  England  as  follows :  '^  It  is  now 
decided  that  I,  as  Mrs.  Hardisty's  executor,  shall  advance  another 
lOOOZ.  to  Mr.  Thomas  Fletcher,  and  take  a  mortgage  on  the  En- 
gineer for  2500Z.  I  think  it  probable  that  the  family  will  relieve 
me  of  it  rather  than  allow  me  to  sell,  which  of  course  I  must  do 
in  the  long  run  to  wind  up  her  affairs.  So  that  you  will  be  good 
enough  to  prepare  a  mortgage  to  me  for  2500Z.  The  ship  is  to  be 
ready  in  about  a  fortnight.  In  the  mean  time  Mr.  Fletcher  wants 
money  to  pay  on  account ;  will  it  be  sufficient  to  take  a  memoran- 
dum, or  ought  I  not  to  have  a  promissory  note  ?  " 

It  was  argued  for  the  defendants  that  the  bill  rests  the  case  on 
the  arrangement  for  the  transfer  of  the  engines  from  the  Toward 
Castle  to  the  Engineer  having  been  made  without  the  authority  of 
the  testatrix,  and  that  this  was  disproved;  that  the  testatrix's 
security  was  of  no  value  at  the  time  of  her  death,  and  that  the 
effect  of  the  decree  is  to  give  her  estate  the  benefit  of  an  improve- 
ment which  has  wholly  resulted  from  the  expenditure  of  the  de- 
fendants ;  and  that  an  inquiry  should  have  been  directed  whether 
there  was  any  loss  to  the  estate  from  what  occurred  after  the  tes- 
tatrix's death.  But  there  is  quite  sufficient  allegation  in  this  bill 
to  open  the  question  whether  the  advances  by  Lister  were  properly 
made ;  and  the  defendant's  argument  as  to  the  improved  value, 
and  in  support  of  his  case  as  to  the  inquiry  suggested,  passes  by 
the  fact,  which  is  also  alleged  by  the  bill,  that  the  advances  in 
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question  were  made  to  Fletcher,  who  was  himself  bound  to  com- 
plete the  repairs. 

*  645       The  defendants  attempted  also  to  make  out  by  the  *  eyi- 

dence  a  case  which  is  not  even  alleged  by  the  answers ;  viz., 
that  the  plaintiffs  stood  by  and  saw  the  repairs  done,  and  that 
they  authorized  the  payments  by  the  defendant  Lister.  But  the 
fact  of  the  plaintiffs  haying  seen  the  repairs  done  can  amount  to 
nothing,  as  it  was  Fletcher's  duty  to  do  them.  And  without 
entering  into  the  conflict  of  the  evidence  as  to  the  plaintiffs  having 
authorized  the  payments,  it  is  sufficient  to  say  that  it  is  not  even 
alleged,  and  much  less  proved,  that  the  circumstances  under  which 
the  advances  were  made  were  ever  communicated  to  them. 

A  point  was  also  attempted  to  be  raised  upon  the  Ship  Registry 
Acts,  but  I  have  not  been  able  to  see  how  any  such  point  can  arise, 
for  whether  the  title  to  the  ship,  first  in  Pennell  and  afterwards 
in  Ibbetson,  could  or  could  not  be  affected  by  the  trusts  of  the 
mortgage-deed  of  April,  1851,  it  is  clear  that  whatever  was  re- 
eeived  from  Pennell  or  Ibbetson  must  be  subject  to  those  trusts, 
and  the  question  we  have  to  consider  is  which  of  the  conflicting 
titles  upon  this  record  ought  under  those  trusts  to  be  preferred. 

The  only  remaining  point  urged  on  the  part  of  the  defendants 
was  the  claim  of  the  bank  to  an  apportionment  in  respect  of  the 
165Z.  18^.  advanced  by  them  for  the  purpose  of  making  up  the 
1500Z.  lent  to  Fletcher.  This  claim  cannot,  I  think,  be  maintained, 
for  the  sum  in  question  was  not  lent  by  the  bank  upon  the  mort- 
gage, but  advanced  to  the  testatrix  for  the  purpose  of  enabling  her 
to  make  up  the  mortgage  money.  Mr.  JBobhouse  has  this  morning 
referred  us  to  the  case  of  Pennell  v.  Deffell,  (a)  and  has  argued 
from  that  case  that  the  bank  have  the  right  to  follow  the 

*  646    moneys  which  were  advanced  *  by  them  to  Lister  into  the 

proceeds  of  the  ship.  But,  in  the  first  place,  the  banking 
company  in  this  case  treat  the  transaction  as  a  loan  by  them  to 
Lister,  and  they  take  the  assignment  of  the  securities  for  securing 
the  amount  alleged  to  be  money  advanced,  but  clearly  being  the 
money  which  was  antecedently  due  from  them  to  Lister,  and  no 
sii(;3i  question  therefore  can  arise. 

JsBi  my  opinion,  therefore,  tiiis  decree  is  right  as  far  as  it  goes, 

« 

(a)  ^Pe.6.,  M.  &6.372. 
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I  think  it  should  have  gone  further.  I  agree  with  my  learned 
ther  that  the  bank  ought  to  be  charged  with  interest  on  the 
leys  received  by  them.  The  moneys  which  they  have  received 
3  trust  moneys  improperly  retained  by  them,  and  which  must 
)  produced  interest  in  their  hands.  The  interest  should  be  at 
ler  cent.  In  this  respect  I  think  the  decree  must  be  amended, 
of  course  the  appellants  must  pay  the  costs. 


♦HOPE  V.  THE    MAYOR,    ALDERMEN,  AND    CITI-   *647 
ZENS   OP  THE   CITY  OF  GLOUCESTER. 

1855.    November  7,  8.    December  6.    Before  the  Lords  Justicbs. 

By  an  indenture  dated  in  1529,  conveying  lands  to  a  municipal  corporation  for 
charitable  purposes,  the  corporation  covenanted,  that  when  a  term  of  ninety- 
nine  years  in  a  farm,  part  of  the  hereditaments  granted,  should  expire,  if  any 
of  the  heirs  of  the  body  of  a  person  named  in  the  grant  being  of  consanguinity 
and  kindred  of  the  grantor  should  come,  claim,  and  make  lawful  request  to 
the  mayor  and  burgesses  for  the  time  being  to  have  a  new  grant  and  lease 
to  him  or  her  to  be  made  within  one  year  next  after  it  should  fortune  the 
same  farm  to  be  void  and  come  into  the  hands  of  the  said  mayor  and  bur- 
gesses, that  then  and  as  often  as  any  such  chance  should  fall,  the  said  mayor 
and  bnrgesses  for  the  time  being,  upon  such  request  to  them  so  made,  should 
make  or  cause  to  be  made  a  new  lease  and  grant  of  the  said  farm  to  such 
heir  so  making  request,  for  thirty-one  years  and  no  more  nor  less,  reserving 
to  them  and  their  successors  twenty  marks  of  annual  rent  during  the  said 
term :  Held,  that  the  covenant  was  invalid,  as  creating  a  perpetuity.^ 

This  was  the  appeal  of  the  plaintiff  William  Hope  from  the  dis- 
missal of  his  bill  by  Vice-Chancellor  Stuabt. 

The  plaintiff  by  his  bill  alleged  himself  to  be  the  heir  of  the 
body  of  Margaret  Woodward,  and  also  the  personal  representatiye 
of  Humphrey  Holman,  who  was  the  eldest  son  and  heir  of  the 
body  of  Margaret  at  the  time  of  her  death ;  and  he  claimed  to 
have  a  lease  granted  to  him  of  a  farm  called  Poddesmead,  now  pro- 
ducing an  annual  rent  of  between  4002.  and  5002.,  for  a  term  of 
thirty-one  years  at  a  rent  of  18Z.  68.  8^.,  under  a  covenant  con- 

»  See  Lewin  Trusts  (5th  Eng.  ed.),  409,  410 ;  1  Jarman  Wills  (3d  Eng.  ed.) , 
226  et  seq. ;  (4th  Am.  ed.)  258 ;  Tench  v.  Cheese,  6  De  6.,  M.  &  G.  453,  and 
cases  in  note ;  Monypenny  v.  Dering,  2  De  G.,  M.  &  G.  145  and  notes. 
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tained  in  a  deed  dated  the  llth  of  January,  1529 ;  and  be  asked 
also  for  relief  consequent  on  his  title  to  the  lease. 

The  title  was  deduced  in  the  following  manner :  On  the  18th 
May,  1528,  John  Cooke,  one  of  the  aldermen  of  the  then  town  of 
Gloucester,  being  possessed  of  considerable  personal  estate,  duly 
made  his  last  will  and  testament  in  writing  in  the  Latin  tongue, 
whereby  he  declared  that  his  wife  Joan,  with  such  goods,  money, 
household,  and  plate  as  he  had  left  to  her  disposition, 

*  648    *  should,  in  as  short  and  speedful  time  as  she  conveniently 

might  after  his  decease,  purchase  manors,  lands  and  tene- 
ments, annuities  or  other  hereditaments  in  fee-simple  to  the 
clear  yearly  value  of  20L  above  all  charges,  and  of  the  same  lands 
and  tenements,  annuities  or  other  hereditaments  so  bought  and 
purchased  in  short  time  thereafter  should  enfeoff  or  make  an  estate 
thereof  to  certain  persons  and  their  heirs  to  such  charitable  pur- 
poses as  therein  mentioned :  the  residue  of  all  his  goods,  his  debts 
first  paid,  he  charged  his  wife,  whom  he  made  sole  executrix,  to 
dispose  of  for  the  wealth  of  his  soul,  and  was  at  her  discretion ; 
and  if  she  thereafter  took  a  husband,  the  testator  charged  her  to 
dispose  the  one-half  part  of  such  goods  as  he  left  to  her  disposi- 
tion, after  his  debts  and  legacies  paid,  for  the  wealth  of  his  soul  as 
therein  mentioned. 

King  Henry  VIII.,  by  his  letters-patent  under  the  Great  Seal, 
dated  the  6th  of  September,  1539,  in  consideration  of  266Z.  6^.  Sd,y 
paid  into  the  treasury  by  Joan  Cooke,  granted  unto  the  said  Joan 
Cooke  the  site  of  the  manor  of  Poddesmead,  or  the  grange  of 
Poddesmead  within  the  parish  of  Hempstead,  in  the  county  of  the 
town  of  Gloucester,  with  the  appurtenances,  and  various  closes  of 
pasture,  meadow  and  arable  land,  containing  in  the  whole  1671 
acres,  and  pasture  for  thirty-one  oxen  in  the  common  field  therein 
mentioned ;  and  all  the  tithes  of  the  same  premises  come  to  the 
King's  hands  by  the  dissolution  of  the  abbey  of  Lanthony,  to  hold 
the  same  unto  the  said  Joan  Cooke,  her  heirs  and  assigns  for  ever, 
to  be  held  of  the  said  King  and  his  successors,  by  the  service  of 
the  tenth  part  of  a  knight's  fee  and  under  the  annual  rent  of  30«. 
By  an  indenture  of  lease,  dated  the  10th  of  November,  1539, 

*  649    and  made  between  the  said  Joan  Cooke  of  the  one  *  part 

and  John  Partridge  of  Poddesmead  aforesaid,  gentleman, 
and  Ellen  his  wife,  John,  Arthur,  and  Ewett,  children  of  the  said 
Joan,  Margaret  Woodward,  Ann  Woodward,  Margery  Woodward, 
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and  Elizabeth  Woodward,  daughters  of  the  said  Ellen,  of  the  other 
part,  the  said  Joan  Cooke  demised  the  said  site  of  the  manor  of 
Poddesmead,  and  all  the  said  lands,  common  for  thirty-one  oxen, 
tithes  and  hereditaments  which  she  had  lately  purchased  of  the 
King  unto  the  said  John  and  Ellen  from  Michaelmas  then  last,  for 
the  term  of  ninety-nine  years  then  next  ensuing,  with  a  declara- 
tion that,  upon  the  death  of  the  said  John  Partridge  and  Ellen 
his  wife,  the  demised  premises  should  come  successively  to  the 
said  John,  Arthur,  and  Ewett  Cooke,  Margaret  Woodward,  Ann 
Woodward,  Margery  Woodward,  and  Elizabeth  Woodward,  one 
after  another,  if  they  should  be  then  living,  yielding  yearly  unto 
the  said  Joan  Cooke,  her  heirs  and  assigns,  13/.  6«.  8d.  of  lawful 
money,  at  Lady-day  and  Michaelmas,  by  equal  portions,  and  subject 
to  the  above-mentioned  rent  of  308.  payable  to  the  King  and  his  suc- 
cessors, and  to  a  power  of  re-entry  if  the  said  rents  should  be  unpaid 
for  one  month  after  they  become  due,  and  no  distress  found,  and  sub- 
ject also  to  the  performance  of  the  covenants  therein  contained. 

By  an  indenture  dated  the  11th  January,  in  the  31st  Henry 
VIII.,  1539,  made  between  the  said  Joan  Cooke  of  the  first  part, 
the  mayor  and  burgesses  of  the  town  of  Gloucester  of  the  second 
part,  and  the  bailiffs  and  citizens  of  the  city  of  Worcester  of  the 
third  part,  after  referring  to  the  will  of  the  said  Joan  Cooke  and 
certain  letters-patent  of  license  to  the  said  mayor  and  burgesses  to 
take  lands  to  them  and  their  successors  for  ever,  notwithstanding 
the  Statute  of  Mortmain,  it  was  witnessed  that  the  said 
Joan  Cooke,  for  the  sure  performing,  maintaining,  *  and  *  650 
continual  fulfilling  of  the  premises  for  evermore,  as  well 
according  to  the  intent  or  effect  of  the  will  of  the  said  Joan  Cooke, 
and  also  according  to  the  tenure  and  effect  of  the  said  letters- 
patent  of  license,  granted  and  confirmed  unto  the  said  mayor  and 
burgesses  and  their  successors  for  ever,  all  those  her  manors, 
messuages,  lands,  tenements,  rents,  reversions,  and  services,  with 
their  appurtenances,  lying  and  being  in  Poddesmead,  Hempstead, 
Elmore,  Radgworth,  and  Bentham,  within  the  county  of  the  town 
of  Gloucester,  and  other  hereditaments,  which  with  the  appurte- 
nances, exceeded  not  the  value  of  40  marks  (26Z.  13^.  4c2.),  to  hold 
unto  the  said  mayor  and  burgesses  and  their  successors  for  ever, 
for  which  gift  the  said  mayor  and  burgesses  did  covenant,  promise, 
and  grant  that  the  said  Joan  Cooke  should  receive  the  rents  and 
profits  of  the  premises  to  her  own  use  during  her  life,  and  that 
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after  her  death,  out  of  the  rents  of  the  said  manor  or  fafm  of  Pod- 
desmead  and  other  the  lands  and  tenements,  parcel  of  the  premises 
in  Poddesmead,  Hempstead,  and  Elmore  aforesaid,  they  should 
pay  to  a  schoolmaster  102.  if  a  priest,  and  91.  if  a  layman,  for  the 
school  therein  mentioned,  and  with  the  yearly  revenues  of  other 
the  premises  make  the  yearly  payments  therein  mentioned,  and 
with  the  yearly  rent  of  all  the  premises,  and  with  part  of  the 
yearly  surplus  of  the  said  manor  and  other  the  premises,  to  tiie 
yearly  value  of  51,  in  the  whole,  should  repair  a  bridge  and  cause- 
way therein  mentioned ;  and  further,  the  said  mayor  and  burgesses 
did  thereby  covenant  for  such  survey  of  the  said  school-houses  as 
therein  mentioned,  they  to  have  for  their  pains  in  such  survey 
such  sums  as  therein  mentioned.  The  deed  then  proceeded  as 
follows :  '^  And  further,  it  is  condescended,  covenanted,  and  fully 
agreed  between  the  said  parties  and  the  said  mayor  and  burgesses, 

for  them  and  their  successors,  covenanting,  promising,  and 
*651    granting  by  *  these  presents  to  and  with  the  said  Dame 

Joan  and  her  executors,  that  at  all  times  hereafter  when  it 
shall  fortune  them  to  make  any  demise  or  grant  of  any  of  the  said 
manors  or  other  the  premises  or  any  part  thereof  to  any  person  or 
persons,  that  they  shall  in  no  wise  take  no  more  fine  or  reward  for 
any  such  lease  or  grant  thereof  so  to  be  made  for  years,  that  is,  to 
wit,  only  for  thirty  and  one  years,  and  not  above  nor  under,  but 
so  much  money  as  one  year's  rent  of  the  land  so  to  be  leased  or 
granted  shall  amount  or  extend  unto,  and  no  more,  besides  the 
usual  fees  for  their  common  seal  and  writing  thereof;  nor  also 
they  in  no  wise  shall  improve  nor  increase  the  rents  thereof  upon 
any  such  lease  or  grant,  but  only  upon  a  great  and  urgent  cause 
thereupon  pressing  and  openly  known ;  and  further  covenanting 
and  granting  that  whensoever  it  shall  fortune  at  any  time  or  times 
hereafter,  that  the  state  or  term  of  years  which  the  said  John 
Partridge,  Ellen  his  wife,  and  their  children,  now  have  by  indent- 
ure of  and  in  the  said  farm  of  Poddesmead  shall  be  ended  or  deter- 
mined, or  otherwise  to  become  void  by  any  manner  of  means  than 
if  any  one  of  the  heirs  of  the  body  of  Margaret,  one  of  the  daughr 
ters  of  the  said  Ellen,  or  in  default  of  them,  any  of  the  heirs  of  the 
body  of  the  other  daughters  of  the  said  Ellen  named  in  the  said 
indenture,  being  of  consanguinity  and  kindred  of  the  said  Dame 
Joan  Cooke,  do  come,  claim,  and  make  lawful  request  to  the  mayor 
and  burgesses  of  the  said  town  for  the  time  being  to  have  a  new 
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grant  and  lease  of  the  said  premises,  with  the  appurtenances,  to 
him  or  her  to  be  made,  within  one  year  next  after  it  shall  fortune 
the  same  farm  to  be  Toid,  and  come  into  the  hands  of  the  said 
mayor  and  burgesses,  at  all  times  hereafter,  that  then  and  so  often 
as  any  such  chance  shall  fall,  the  said  mayor  and  burgesses  for 
the  time  being,  upon  such  request  to  them  so  made,  shall  make  or 
cause  to  be  made  a  new  lease  and  grant  of  the  said  farm 
*  of  Poddesmead,  with  the  appurtenances,  after  the  tenor  and  *  662 
effect  of  the  said  John  Partridge's  lease,  to  such  heir 
and  cousin  as  is  aforesaid  so  making  request,  for  thirty-one  years 
and  no  more  nor  less,  reserving  to  them  and  their  successors 
twenty  marks  of  annual  rent  during  the  said  term ;  and  the  same 
lessee  to  be  bound  to  all  reparations  and  payment  of  all  rents  and 
tenths  going  out  of  the  premises,  and  the  same  lessee  to  pay  for 
every  such  lease  so  obtained  twenty  marks  to  the  said  mayor  and 
burgesses  for  the  time  being,  in  the  name  of  a  fine,  and  no  more, 
and  so  to  continue  from  time  to  time  for  evermore  if  any  such  re- 
quest within  the  time  aforesaid  shall  happen  to  be  made  as  is 
aforesaid,  at  the  end  of  every  lease  and  estate  which  hereafter 
shall  so  be  made. 

The  lease  of  the  10th  of  November,  1539,  had,  it  appeared,  in 
the  year  1633,  become  vested  in  Henry  Holman,  the  eldest  son  of 
Humphrey  Holman,  who  surrendered  it  to  the  corporation  of 
Gloucester,  and  thereupon  the  corporation  demised  the  farm  to 
Henry  Holman  for  thirty-one  years,  at  the  rent  of  13Z.  6^.  8(2. 
From  this  time  the  corporation  continued  from  time  to  time, 
upon  the  determination  of  the  existing  leases,  to  grant  new  leases 
to  the  heir  of  the  body  of  Margaret  Woodward  for  the  time  being 
for  the  same  term  of  thirty-one  years,  and  at  the  same  rent  of  181. 
6s.  Sd.  down  to  the  year  1815,  when  the  last  of  these  leases  was 
granted  for  a  term  of  thirty-one  years  commencing  from  Michael- 
mas, 1814. 

One  of  the  leases  thus  granted  by  the  corporation  became  the 
subject  of  a  suit  in  this  Court.  It  appeared,  that,  in  the  year 
1690,  a  lease  of  the  farm  was  granted  by  the  corporation  to  Eliza 
Hoskins  and  George  Evans  and  Sarah  his  wife,  Eliza  and  Sarah 
being  the  then  co-heirs  of  Margaret  Woodward.  That 
some  time  previous  *to  1714  the  interests  of  Eliza  and  *668 
Sarah  in  the  lease  had  passed  as  to  Eliza's  share  to  Holman 
Hoskins  her  son,  and  as  to  Sarah's  share  to  George  Evans  her 
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son.  That  Holman  Hoskins  had  fraudulently  obtained  from 
George  Evans  an  assignment  dated  the  20th  of  July,  1709,  of  his 
interest  in  the  lease  of  1690,  and  had  afterwards  surrendered  that 
lease  and  obtained  from  the  corporation  a  new  lease  dated  the  12th 
of  January,  1714,  to  himself  alone  for  the  term  of  thirty-one  years 
at  the  rent  of  13Z.  6^.  8(2.,  and  that,  under  these  circumstances, 
Gteorge  Evans  filed  a  bill  in  this  Court  against  the  corporation  and 
the  executors  of  Holman  Hoskins  and  Eliza  Hoskins  his  infant 
child,  who  was  entitled  under  his  will,  and  against  the  corporation, 
to  set  aside  the  assignment  which  had  been  made  by  him,  and  to 
have  a  new  lease  of  the  premises  granted  to  him  and  the  defend- 
ant Eliza  Hoskins,  to  commence  from  the  expiration  of  the  former 
lease  of  1690.  The  corporation,  by  their  answer  in  this  suit,  ad- 
mitted, that  the  plaintiff  might  have  had  a  tenant  right  to  one 
moiety  of  the  premises  had  it  not  been  for  the  conveyance  from 
him  to  Holman  Hoskins,  and  said  they  were  ready  to  act  as  the 
Court  should  direct.  The  other  defendants,  of  course,  maintained 
the  validity  of  the  assignment. 

The  Court  by  its  decree  dated  the  27th  of  January,  1723,  after 
setting  aside  the  assignment,  and  giving  consequential  relief  on 
that  part  of  the  case,  proceeded  as  follows :  ''  And  it  is  further 
ordered  and  decreed,  that  the  defendants,  the  corporation  of  Glou- 
cester, do  grant  a  new  lease  of  the  said  premises  for  the  equal 
benefit  of  the  plaintiff  and  the  defendant  Eliza  Hoskins,  the  daugh- 
ter of  the  said  Holman  Hoskins,  for  the  term  of  thirty-one  years, 
to  commence  from  the  expiration  of  the  lease  granted  in  1690, 
with  the  same  covenants  as  were  contained  in  the  said 
*  654  Partridge's  lease,  and  according  to  *  the  terms  mentioned 
in  the  said  deed  of  the  31st  of  King  Henry  VHI.,  but  'the 
said  defendants,  the  corporation  of  Gloucester,  are  not  to  have 
any  fine  on  making  such  new  lease,  in  regard  they  were  paid  a 
fine  on  making  the  last  lease  to  the  said  Holman  Hoskins, 
which  said  lease  to  Holman  Hoskins  is  to  be  delivered  up  to  be 
cancelled." 

Further  disputes  appeared  to  have  afterwards  arisen  upon  the 
subject  of  this  lease,  in  consequence  of  a  will  made  by  Eliza  Hos- 
kins, the  infant,  during  her  minority,  by  which  she  appointed  a 
Mrs.  Russell  to  be  her  executrix  and  residuary  legatee ;  but  ulti- 
mately, by  a  decree  dated  the  1st  of  May,  1731,  upon  a  bill  filed 
by  Mrs.  Russell  and  her  husband,  it  was  ordered  that  Haynes, 
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one  of  the  .defendants,  should  pay  unto  the  plaintiffs  1579/.  8$. 
5|€2.,  appearing  to  be  in  his  hands,  retaining  thereout  a  legacy  of 
his  own  of  300Z.,  and  also  being  allowed  thereout  two  legacies  of 
200/.  each,  deyised  to  two  other  defendants  named  Lyssons  and 
Berrow,  and  that  the  defendant  Haynes  should  deliver  up  to  the 
defendants,  the  corporation  of  Gloucester,  the  former  lease  of  the 
premises  granted  by  them,  and  that  they  should  make  a  new  lease 
of  the  premises  to  the  plaintiff  Ann  Russell,  and  the  defendant 
Evans,  for  their  equal  benefit  for  the  term  of  thirty-one  years,  to 
commence  from  the  expiration  of  the  lease  granted  in  the  year 
1690,  and  that  the  plaintiff  Jonathan  Russell,  and  the  defendant 
Evans,  should  enter  into  the  same  covenants  as  were  contained  in 
Partridge's  lease,  and  that  it  should  be  referred  to  the  Master  to 
settle  the  lease  if  the  parties  differed. 

In  pursuance  of  this  decree  the  new  lease  was  granted. 

Upon  the  expiration  of  the  lease  granted  in  1815,  the 
*  plaintiff,  who  was  an  heir  of  the  body  of  Margaret  Wood-  *  655 
ward,  and  had  also  obtained  administration  to  Humphrey 
Holman,  claimed  to  have  a  lease  granted  to  him  under  the  cove- 
nant contained  in  the  deed  of  the  11th  of  January,  1529 ;  but  a 
suit  had,  at  that  time,  been  instituted  in  this  Court  by  the  charity 
trustees  appointed  under  the  Municipal  Corporation  Act  against 
the  corporation  of  Gloucester,  for  ^the  conveyance  to  the  trustees 
of  the  estates  comprised  in  the  deed,  and  in  consequence,  as  it 
would  appear,  of  this  suit,  the  lease  was  not  granted.  It  was 
stated,  however,  at  the  bar,  that  the  corporation,  in  their  answer 
in  that  suit,  mentioned  the  claim  of  the  plaintiff,  and  submitted, 
whether  he  ought  not  to  be  made  a  party  to  the  suit.  The  present 
plaintiff,  however,  was  not  a  party  to  the  suit ;  and  it  was  ulti- 
mately compromised  under  an  arrangement  made  between  the 
Attorney-General  on  behalf  of  the  charities  and  the  corporation  of 
Gloucester,  which  was  confirmed  by  an  order  of  the  Court  dated 
the  27th  of  March,  1852. 

The  Yice-Chancellor,  upon  the  hearing  of  the  present  cause,  dis- 
missed the  bill  upon  the  ground  that  the  plaintiff,  having  been 
made  aware  of  the  suit  which  was  pending  when  his  claim  was 
made,  ought  to  have  instituted  proceedings  for  asserting  that 
claim  at  a  more  early  period,  and  that  in  consequence  of  his  hav- 
ing neglected  to  do  so,  and  not  having  filed  the  present  bill  until 
after  the  compromise  was  made  and  confirmed  by  the  Court,  he 
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had  lost  any  equity  which  he  might  otherwise  have  had  under  the 
covenant  contained  in  the  deed  of  the  11th  of  January,  1829. 

Mr.  Craig  and  Mr,  Batten^  for  the  appellant.  —  The  covenant 
amounts,  in  equity,  to  the  grant  of  an  estate  tail,  subject  to 

*  656    a  rent,  which  would  be  valid :   White  v.  *  West,  (a)  Rudscn 

V.  Benson  ;  (J)  and,  if  necessary,  the  Court  would  presume 
a  grant  or  a  release  from  the  heir-at-law  of  the  original  grantor. 
Smith  V.  Parkhursty  (c)  G-oodtide  v.  Burtenshaw.  (d) 

Moreover,  the  Court  has,  by  its  decrees  made  by  Lord  Macclbs- 
PiELD  and  Lord  King,  proved  in  the  case,  decided  the  point. 

They  also  referred  to  The  Attorney- Q-eneral  v.  2%«  Mayor  of 
Bristol^  (e)  Shepherd  v.  The  Mayor  of  Bristol^  (jg)  The  Attorney- 
General  v.  The  Corporation  of  Coventry^  (K)  MandeviUe^s  Case^  (t) 
Willan  V.  WUlany  (Jc)  The  Commissioners  of  Charitable  Donations 
V.  Lady  Clifford^  (Z)  G*Keefe  v.  JcmeSy(rn)  Doe  v.  Perratt.  (n) 

[The  Lord  Justice  Knight  Bruce  referred  to  Barrs  v.  Jadt- 
son,  (o)  and  Outram  v.  Morewood,  (/?)] 

Mr.  Malins  and  Mr.  Chapman  Barber  appeared  for  the  trustees 
of  the  charity. 

Mr.  Bacon  and  Mr.  Elderton,  for  the  corporation  of  Gloucester. 

Mr.  Springall  Thompson,  for  other  parties. 

*  657        *  Their  Lordships,  after  hearing  counsel  for  the  appel 

lants,  directed  the  case  to  stand  over  that  they  might  con- 
sider whether  it  would  be  necessary  to  hear  the  counsel  for  the 
respondents. 

a)  Cro.  Eliz.  792.  (6)  2  Lev.  28. 

c)  18  Vin.  Abr.  418 ;  4  Bro.  P.  C.  406 ;  8  Atk.  186. 

d)  Fearne,  Cont.  Rem.  App.  670.  (Q    1  Dr.  &  War.  246. 
€)  2  Jac.  &  W.  294.  (w)  13  Vea.  418. 
g)  3  Madd.  319.  (n)  10  Bing.  198. 
A)  3  Madd.  353 ;  2  Bro.  P.  C.  236.      (o)  1  Ph.  682 ;  1  Y.  &  C.  C.  C.  58o. 
t)  Co.  Litt.  26  h.  (p)  3  East,  346. 
k)  16  Ve«.  72. 
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December  6. 

The  Lord  Justice  Knight  Bruce.  —  The  main  questions  in  this 
cause  are :  first,  as  to  the  construction ;  and,  secondly,  as  to  the 
validity,  of  a  provision  contained  in  a  deed  of  the  11th  of  January, 
in  the  thirty-first  year  of  the  reign  of  King  Henry  VIII.,  and  thus 
worded :  [His  Lordship  read  it.] 

In  considering  these  questions  it  seemed  to  me  right  to  be  aware 
of  the  whole  contents,  not  only  of  that  document,  but  also  of  the 
will  of  John  Coke,  or  Cooke,  the  husband  of  Joan  Cooke,  the 
grantor,  and  the  grant  to  her  from  the  Crown  of  the  lands  which 
the  deed  of  the  11th  of  January  comprises,  and  the  lease  from  her 
to  Partridge'and  others,  which  that  deed  mentions.  I  have  accord- 
ingly read  the  copies  of  those  four  instruments  that  are  among  the 
papers  in  the  suit.  And  upon  the  point  of  construction,  I  think 
it  clear  that  the  instrument  of  the  11th  of  January  did  not  confer 
or  intend  or  agree  to  confer  on  Margaret  Woodward,  or  any  child 
or  descendant  of  Margaret  Woodward,  or  of  her  mother,  an  estate 
of  inheritance  or  of  freehold,  legally  or  equitably,  in  the 'lands  the 
subject  of  the  present  dispute,  or  any  of  them.  I  am  of  the  same 
opinion  as  to  any  right  or  easement  or  profit  in,  upon,  or  out  of 
the  lands,  or  any  portion  of  them. 

I  am  also  of  opinion,  upon  the  proper  interpretation  of  the  in- 
strument, that  the  plaintifT  is  not  entitled  to  claim  any  thing 
in  this  suit,  legally  or  equitably,  in  the  character  *  which  in  *  658 
a  sense,  by  virtue  of  a  grant  to  him  made  in  the  reign  of 
the  present  Queen  by  the  present  Archbishop  of  Canterbury,  or 
his  immediate  predecessor,  he  sustains  of  the  personal  representar 
tive  of  Humphrey  Holman,  who  died  previously  to  the  reign  of 
King  Charles  I.,  or  in  the  character  of  a  personal  representative 
or  next  or  one  of  the  next  of  kin  of  any  person  whomsoever ;  and 
that  if  the  plaintiff  is  entitled  to  claim  any  thing  in  the  cause, 
legally  or  equitably,  in  any  right  or  character  whatsoever,  he 
cannot  do  so  otherwise  than  as  a  person  designated  by  the  deed 
of  the  11th  January.  He  cannot  do  so  otherwise  than  as  a  man 
upon  whom,  though  he  did  not  come  into  existence  before  the 
reign  of  King  George  III.,  it  was  by  the  provision  that  I  have 
read  (contained,  I  repeat,  in  a  deed  of  the  reign  of  King  Henry 
VIII.)  intended  to  confer  personally,  individually,  and  by  way  of 
selection,  an  interest  in  the  property  beneficially,  not  by  way  of 
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charity,  but  by  way  of  private  gift  in  derogation  from  a  gift  to 
charity. 

Such,  then,  seeming  to  me  to  be  the  answer  to  the  question  of 
construction,  I  proceed  to  the  question  of  validity,  in  which  I  am 
unable  to  see  any  difficulty.  It  appears  to  me  that  certainly  and 
plainly  the  plaintiff  can  claim  nothing  under  such  a  provision ;  a 
provision  which  directly  tends  to  create,  and  indeed  purports, 
professes,  and  means  to  create,  and,  if  valid,  does  create,  a  perpe- 
tuity, such  as  the  principles  and  rules  of  the  English  law  did 
before  and  throughout  the  reign  of  King  Henry  VIH.  prohibit, 
have  ever  since  forbidden,  and  do  now  forbid. 

The  plaintiff's  alleged  title,  therefore,  in  my  judgment,  wholly 
fails,  unless  he  can  maintain  himself  by  the  judicial  decisions 
proved  in  the  cause  that  have  taken  place.  For  the  leases 
*  659  that  from  time  to  time  have  been,  *  as  under  the  provision 
in  question,  granted  by  the  corporation  of  Gloucester, 
whether  actuated  or  not  actuated  by  a  belief  bond  fide  entertained 
(if  a  belief  at  any  time  was  bond  fide  entertained  by  any  person  or 
body  of  plersons)  of  the  validity  of  the  provision,  are,  I  think,  im- 
material, notwithstanding  their  number  and  the  very  many  years 
during  which  from  time  to  time  the  corporation  of  Gloucester, 
censurably,  in  my  opinion,  permitted  itself  to  make  such  leases. 
Since,  though  in  favour  of  long  enjoyment  or  long  usage,  charters  ^ 
and  grants  from  the  Grown,  as  well  as  conveyances  from  corpora- 
tions and  individuals,  and  even,  possibly.  Acts  of  Parliament,  may 
be  sometimes  well  presumed,  there  cannot,  I  think,  be  a  presump- 
tion of  such  a  change  in  the  law  of  the  country  having  taken  place 
as  the  plaintiff's  case,  in  my  opinion,  requires  to  be  presumed  in 
order  to  enable  him  to  repel  the  defence  of  illegality. 

Have,  then,  the  judicial  decisions  to  which  I  have  referred  any 
effect  in  his  favour  7  This,  I  think,  cannot  reasonably  be  con- 
tended for  him,  except  as  concerning  the  proceedings  subsequent 
to  the  17th  century.  But  the  Crown  was  a  stranger  to  these ;  the 
Attorney-General  was  not  a  party  to  either  of  the  suits  in  whidi 
the  decisions  were  pronounced,  nor  was  the  question  of  the  legality 
or  illegality,  the  validity  or  invalidity,  of  the  provision  upon  which 
the  present  plaintiff  sues,  brought  into  controversy,  or,  so  &r  as 
we  can  judge,  discussed  in  either  of  them.    It  does  not  seem  that 

1  See  Angell  and  Ames  Corp.  (9th  ed.)  §§  69,  70. 
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the  attention  of  Lord  Macclesfield  or  Lord  King  was  addressed 
to  any  such  point,  and,  in  my  opinion,  neither  by  way  of  bar  or 
estoppel,  nor  by  way  of  evidence  or  authority,  is  the  present  plain- 
tiff assisted  by  the  judicial  proceedings  or  decisions  that  I  have 
been  mentioning,  or  any  poi*tion  of  them. 

*  I  wish  to  add  that  I  purposely  abstain,  for  the  present  *  660 
at  least,  from  expressing  any  opinion  as  to  the  solidity  or 
infirmity  of  the  ground  on  which  the  Vice-Chancellor  appears  to 
have  dismissed  this  bill,  or  as  to  the  question,  if  question  there  is, 
whether  Joan  Cooke's  deed  of  the  11th  of  January  was  a  fraud  on 
her  husband's  will,  or  as  to  the  title  or  absence  of  title  at  any 
time  past  or  future  of  the  heirs  or  co-heirs,  if  any,  either  of  Joan 
Cooke  or  of  her  husband  as  such  heir  or  co-heirs. 

But  this  appeal  must  certainly  fail ;  for  in  my  judgment,  on  the 
groimd  that  I  have  stated,  it  would  not  have  been  right  not  to 
dismiss  tlie  bill,  and  the  bill  has  been  dismissed.  No  costs  were 
given.  If  the  counsel  opposed  to  the  plaintiff  wish  to  endeavour 
to  persuade  us  to  give  any  costs  against  him,  they  are  entitled  to 
be  heard. 

The  Lord  Justice  Turner,  after  stating  the  facts  of  the  case, 
said :  The  plaintiff  has  appealed  from  the  Yice-Chancellor's  decree 
dismissing  the  bill,  and  having  heard  the  counsel  in  support  of 
the  appeal,  we  thought  it  right  further  to  consider  the  case,  before 
calling  upon  the  respondent's  counsel  to  proceed  with  the  argu- 
ment; the  question  for  our  decision  being,  whether  the  plaintiff 
has  any  equity  to  maintain  the  bill,  not,  whether  the  bill  has  been 
properly  dismissed  upon  the  particular  ground  on  which  the  Vice- 
chancellor  has  proceeded. 

Had  it  been  necessary  to  consider  that  question,  I  certainly 
should  have  desired  to  hear  the  defendant's  counsel,  before  ad- 
judicating upon  the  case.  I  do  not,  therefore,  intend  to  give,  and 
do  not  give,  any  opinion  upon  that  point.  There  is,  in  my 
opinion,  a  sufficient  *  ground  for  dismissing  this  bill,  with-  *  661 
out  reference  to  any  question  as  to  the  delay  on  the  part 
of  the  plaintiff. 

The  plaintiff's  title  to  the  relief  which  he  asks  rests  wholly 
upon  the  covenant  contained  in  the  deed  of  the  11th  of  January, 
1729.     In  order  to  maintain  his  title  under  that  covenant,  it  is 
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incumbent  upon  him  to  show,  that,  according  to  its  true  construe 
tion  the  right  to  the  surplus  rents  of  the  estate,  beyond  the  fixed 
rent,  vested  in  some  person,  either  in  tail  or  in  fee,  within  the 
period  allowed  by  law  for  the  vesting  of  interests ;  for  otherwise 
a  perpetuity  would  be  created.  That  this  covenant  created  an 
equitable  estate  in  fee  in  the  surplus  rents  was  not,  and  indeed 
could  not  be,  contended.  It  was,  however,  contended  that  it 
created  an  equitable  estate  tail  in  those  rents  which  vested  in 
Humphrey  Holman,  and  has  descended  from  him  to  the  plaintiff; 
but  whatever  might  have  been  the  effect  of  this  covenant,  if  it  had 
been  simply  for  the  renewal  of  the  lease  to  the  heirs  of  the  body 
of  A.,  —  and  I  give  no  opinion  upon  that  point  beyond  this,  that  I 
very  much  doubt  whether,  even  in  that  case,  an  estate  tail  would 
have  been  created  in  the  rents,  —  I  think  it  quite  clear,  that  upon 
the  words  of  the  covenant  as  they  stand,  it  is  impossible  to  hold 
that  they  operate  to  create  such  an  estate  ;  for  the  covenant  is,  to 
grant  the  lease  to  any  one  of  the  heirs  who  shall  claim  and  make 
request  within  one  year  after  the  farm  shall  fortune  to  be  void. 
The  intention  therefore  was,  that  whoever  might  be  the  heir 
when  the  farm  should  become  vacant  should  have  the  right  to  the 
lease ;  but  to  hold  an  estate  tail  to  be  created  would  defeat  that 
intention,  for  it  would  enable  those  who  might  be  heirs,  whilst 
the  lease  was  running,  to  defeat  the  interests  of  those  to  whom 
the  right  to  the  lease  was  intended  to  be  given. 

It  must  be  remembered,  too,  that  this  question  arises 
*  662  *  upon  a  deed,  and  not  upon  a  will,  to  which  the  cy-pres 
doctrine  might  have  been  called  in  aid.  Failing  the  case 
upon  the  estate  tail,  the  plaintiff  has  also  claimed  as  the  personal 
representative  of  .Humphrey  Holman;  but  the  same  argument  as 
applies  against  the  estate  tail  applies  against  this  claim  also.  It 
was  not  the  intention  that  the  right  to  the  lease  should  vest  in 
him.  It  was  to  belong  to  those  who  should  be  heirs,  and  claim 
when  the  farm  became  vacant. 

The  plaintiff  relied  much  upon  the  decree  of  1728,  followed  by 
the  decree  of  1731,  which  was  in  effect  merely  supplemental  ;  but 
the  pleadings  on  which  the  decree  of  172S  was  founded  seem  to 
me  to  show  that  the  question  of  perpetuity  could  not  have  been 
then  suggested,  for  the  corporation,  in  their  answer,  put  the  ease 
as  one  in  which  the  plaintiff,  but  for  the  assignment  which  he  had 
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made,  would  have  had  a  tenant  right,  and  they  submitted  to  act  as 
the  Court  should  direct.  The  case,  therefore,  cannot  be  regarded 
as  of  any  authority  in  favour  of  the  plaintiff. 

My  opinion,  therefore,  is,  that  this  bill  was  rightly  dismissed  by 
*the  yice-Chancellor,  and  that  the  appeal  must  be  dismissed  also  ; 
but  I  think  it  should  be  dismissed  without  costs. 
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1855.    December  5,  6.    Before  the  Lords  Justicks. 

A  testator  gave  his  property  to  his  wife  for  life,  and  after  her  death  to  his  two 
daughters,  in  snch  proportions  as  the  wife  should  appoint,  but  if  she  made  no 
appointment,  then  to  be  equally  divided  between  them,  and  in  case  only  one 
shryived  her  mother  the  whole  to  the  survivor,  unless  the  deceased  daughter 
should  leave  any  children,  in  which  case  they  should  inherit  the  portion 
intended  for  their  mother ;  and  he  expressed  his  will  to  be,  that  the  fortune 
of  each  of  his  daughters  should  go  to  her  children  afler  her  decease,  in  such 
proportions  as  she  might  direct,  but  if  no  appointment,  to  be  equally  divided 
between  them.  The  daughters  were  both  married,  and  the  widow  appointed 
that,  after  her  decease,  one  moiety  should  go  to  such  uses  as  one  of  the 
daughters,  and  as  to  the  other  moiety,  to  such  uses  as  the  other  daughter 
should  appoint,  and  in  default  of  appointment,  to  them  absolutely.  By  a 
settlement  dated  the  following  day,  each  daughter  appointed  her  moiety  to 
her  separate  use  for  life,  with  remainder  to  her  husband  for  life,  with  remain- 
der to  her  children,  with  cross  limitations :  Hdd,  that  the  appointment  and 
settlements  were  effectual,  subject  to  the  question  whether  the  limitations  of 
life-interests  to  the  husbands  were  valid.* 

This  was  an  appeal  from  a  decision  of  the  Master  of  the 
Bolls,  reported  in  the  20th  volume  of  Mr.  Beavan's  Reports,  (a) 

John  Yerbury  by  his  will  gave  as  follows  :  "  I  give  and  bequeath 
to  my  dear  wife,  for  her  sole  use  and  benefit  during  her  life,  all 
my  property,  both  real  and  personal,  on  condition  that  she  pays 
out  of  it  any  bequest  that  I  may  make  by  this  my  will,  or  by  any 
subsequent  deed  or  codicil.  I  hereby  authorize  my  wife,  with  the 
consent  of  my  executors,  to  sell  or  exchange  any  part  of  my  prop- 

(a)  Page  84. 
.  '  See  Cooper  v.  Cooper,  L.  B.  5  Ch.  Ap.  203. 
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erty.  I  give  and  bequeath  all  my  property,  both  real  and  per- 
sonal, after  my  wife's  decease,  to  my  two  daughters,  in  such 
proportions  as  my  wife,  by  any  legal  instrument,  may  direct ;  but 
if  she  makes  no  appointment,  then  to  be  equally  divided  between 
them ;  and  in  case  only  one  survives  their  mother,  the  whole  to 
the  survivor,  unless  the  deceased  daughter  shall  leave  any  chil- 
dren ;  in  which  case  they  shall  inherit  the  portion  intended  for 
their  mother.     It  is  my  will  that  the  fortune  of  each  of  my 

*  664   daughters  shall  go  to  her  children  *  after  her  decease,  in 

such  proportions  as  she  may  direct ;  but.if  no  appointment, 
to  be  equally  divided  between  them." 

The  testator  died  in  June,  1843,  leaving  his  widow  and  two 
daughters,  both  of  whom  were  married,  Mrs.  Jebb  and  Mrs. 
Blood,  surviving  him. 

By  a  deed-poll  dated  the  23d  of  May,  1844,  Mrs.  Yerbury,  by 
virtue  and  in  execution  of  the  power  given  to  her  by  her  husband's 
will,  directed  and  appointed  that  from  and  after  her  decease  ^one 
moiety  of  the  real  estate  and  one  moiety  of  the  personal  estate  of 
the  testator  should  go  and  be  to  such  uses  as  Mrs.  Blood,  notwith- 
standing her  coverture,  should  at  any  time,  by  deed  or ,  will, 
appoint ;  and  in  default  of  such  appointment,  and  subject  thereto, 
in  trust  for  Mrs.  Blood,  her  heirs,  executors,  and  administrators, 
absolutely.  And  in  further  exercise  of  her  power,  Mrs.  Yerbury 
directed  and  appointed  the  other  moiety  of  the  real  and  personal 
estate  of  the  testator,  in  a  similar  manner,  to  such  uses  as  Mrs. 
Jebb  should  appoint ;  and  in  default  of  appointment,  and  subject 
thereto,  to  the  use  of  Mrs.  Jebb,  her  heirs,  executors,  and  admin- 
istrators, absolutely.  And  in  further  exercise  of  her  power,  Mrs. 
Yerbury  directed  and  appointed  that  the  aforesaid  appointments 
should  take  effect  immediately  upon  the  execution  of  the  deed- 
poll,  notwithstanding  that  the  actual  enjoyment  of  the  property 
which  was  the  subject  thereof  was  postponed  until  her  own 
decease. 

On  the  following  day,  by  an  indenture  dated  the  24th  day  of 

May,  1844,  and  made  between  Mrs.  Blood  and  Mrs.  Jebb,  and 

their  husbands,  Major  Blood  and  Mr.  Jebb,  of  the  one  part,  and 

the  four  trustees  of  the  other  part,  reciting  the  testator's 

*  665    will  and  the  deed-poll  executed  *  on  the  previous  day,  Mrs. 

Blood  appointed  the  moiety  of  the  testator's  real  and  per- 
sonal estate  over  which,  by  virtue  of  the  will  or  deed-poll  she  had 
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a  power  of  appointment,  to  the  use  of  the  four  trustees,  their  heirs, 
executors,  and  administrators,  in  trust,  during  the  life  of  Mrs. 
Blood,  to  apply  the  rents,  issues,  and  profits,  interest,  dividends, 
and  income  of  the  said  moiety  as  she  should  direct  or  appoint,  and 
in  default  thereof,  for  her  sole  and  separate  use,  without  power  of 
anticipation,  and  after  her  decease,  in  trust  to  pay  the  same  to  her 
husband.  Major  Blood,  for  his  life;  and  directed,  that  after  the 
decease  of  the  survivor  the  said  moiety  should  be  in  trust  for  all 
and  every,  or  such  one  or  more  exclusively,  of  the  other  or  others 
of  the  children  of  Mrs.  Blood,  by  either  her  then  present  or  any 
future  husband,  as  she  should  by  deed .  or  will  appoint ;  and  in 
default  of  appointment,  in  trust  for  all  such  children  equally,  as 
tenants  in  common,  &c.,  their  interests  to  be  vested  and  transmis- 
sible, if  sons,  at  twenty-one,  and  if  daughters,  at  twenty-one  or 
marriage,  with  powers  of  maintenance  and  advancement.  And  if 
there  should  be  no  child  of  Mrs.  Blood  who  should  acquire  a  vested 
and  transmissible  interest  in  the  said  moiety,  then  it  was  to  be 
held  upon  the  same  trusts  for  the  benefit  of  Mrs.  Jebb  for  life,  and 
after  her  decease  for  Mr.  Jebb  for  life ;  and  after  the  decease,  of 
the  survivor,  for  the  benefit  of  their  children,  on  the  same  trusts 
in  all  respects  as  were  thereinafter  declared  of  and  concerning  tlie 
other  moiety  which  was  thereinafter  appointed  by  Mrs.  Jebb.  And 
upon  failure  of  all  the  previous  limitations,  to  such  uses  as  Mrs. 
Blood  should  by  deed  or  will  appoint ;  and  in  default  of  appoint- 
ment to  her,  her  heirs,  executors,  administrators,  and  assigns. 
And  Mrs.  Jebb  thereby  appointed  the  other  moiety,  over  which  she 
had  a  power  of  disposition  by  virtue  of  the  will  or  deed-poll, 
to  uses  and  upon  trusts  (exactly  similar  to  *  those  limited  *  666 
and  declared  by  Mrs.  Blood),  in  favour  of  herself,  her  hus- 
band, and  her  children ;  and  in  default  of  children,  in  favour  of 
Mrs.  Blood,  her  husband  and  children,  with  an  ultimate  limitation 
to  such  uses  as  Mrs.  Jebb  should  by  deed  or  will  appoint,  and  in 
default  of  appointment  to  her,  her  heirs,  executors,  administrators, 
and  assigns. 

The  Master  of  the  Rolls  held  that  the  deed  of  May  23d,  1844, 
was  inoperative  and  void,  except  so  far  as  it  appointed  the  prop- 
erty in  equal  moieties,  and  that  the  deeds  of  May  24th,  1844,  were 
null  and  void. 

Mr.  Follett  and  Mr.  Wickensj  for  the  plaintiffs. —  The  deed  of 
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May  23d,  1844,  was  substantiallj  an  appointment  to  the  separate 
use  of  the  daughters,  which  is  within  the  scope  of  the  power. 
Alexander  v.  Alexander y  (a)  Alhway  v.  Alloway,  (i)  Phipstm  v. 
Twmer^  (c)  Bray  v.  Hammerdey^  (d)  Goldsmid  v.  Gold^mid,  (e) 
Dickenson  v.  MorL(^g)  There  could  have  been  no  question  on 
the  subject,  but  for  the  gift  in  the  will  to  the  children  of  the  daugh- 
ters. That  gift,  however,  is  only  in  the  event  of  no  appointment 
being  made. 

Mr.  jB.  Palmer  and  Mr.  Shapter^  for  a  defendant  in  the  same 
interest.  —  The  limitation  to  the  children,  being  only  in  default  of 
appointment,  does  not  affect  the  power ;  nor  does  the  word  ^^  pro- 
portion "  in  the  power  limit  it. 

*  667        *  They  referred  to  Boe  v.  Dunt,  (A)  Phipson  v.  Tur- 

ner, (<?)  Woodcock  V.  Renneckj  (i)  Mosely  v.  Wakemany  (k) 
Boyle  V.  Bishop  of  Peterborough^  (l\  Crozier  v.  Crozier.  (m) 

Mr.  Baily  and  Mr.  Shebbeare,  for  the  respondents.  —  The  last 
clause  applies  both  to  appointed  and  unappointed  shares,  and  on 
the  true  construction  of  the  will  the  widow  could  only  determine 
the  shares  which  the  daughters  should  take,  and  could  not  modify 
their  interest  in  those  shares. 

They  referred  to  Campbell  v.  Sandys,  (n)  Eaton  v.  Barker ,  (o) 
Campbell  v.  Brownrigg,  (|?)  Lassence  v»  Tiemey.  (y) 

Mr.  Follett,  in  reply. 

The  Lord  Justice  Enioht  Bruce.  —  In  this  case  I  think  that 
the  first  question  proper  to  be  considered  is.  What  would  have 
been  the  construction  and  effect  of  the  will  now  before  us  if  the 

»  2  Ves.  Sen.  640.  (c)  9  Sim.  227. 
[b)  4  Dr.  &  War.  380. 

[d)  8  Sim.  518 ;  S.  C.  nom.  Bray  v.  Bree,  2  CI.  &  Fin.  458. 

[e)  2  Hare,  187.  (m)  8  Dr.  &  War.  873. 
[V)  8  Hare,  178.  (n)  1  Sch.  &  Lef.  281. 
[h)  2  Wila.  386.  (o)  2  CoU.  124. 
>•)  4  Beav.  190.  (p)  1  Ph.  301. 
[Jc)  v.  C.  Tuknxr,  not  reported.  (q)  1  Mac.  &  G.  651. 
[0   1  Ves.  Jr.  309. 
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clause  immediately  preceding  the  appointment  of  executors,  i.e., 
^^  it  is  my  will  that  the  fortune  of  each  of  my  daughters  shall  go 
to  her  children  after  my  decease  in  such  proportions  as  she  may 
direct,  but  if  no  appointment  to  be  equally  divided  between  them," 
had  been  omitted  from  the  instrument,  and  it  had  stood  in  all ' 
other  respects  as  it  now  stands  ?    In  that  case  it  would,  I 
think,  have  been  clear,  on  authorities  *  which  may  and    *668 
ought  to  be  followed,  that  the  widow  would  have  had  power 
subject  to  her  life-interest,  to  appoint  the  whole  property,  and  the 
absolute  interest  in  the  whole  property,  to  the  two  daughters  as 
tenants  in  common  for  their  separate  use  respectively ;  a  construc- 
tion which  does  not  seem  to  me  prevented  by  the  supposed  meagre- 
ness  of  the  expression  ^^  in  such  proportions."    The  words  are, 
in  my  judgment,  not  insufficient  to  give  the  widow  that  extent  of 
power. 

The  next  question  is,  what  (if  any)  is  the  effect  of  the  insertion 
ii^  the  will  of  the  clause  which  I  have  hitherto  supposed  to  have 
ibeen  omitted.  It  is  a  clause  immediately  preceding  the  appoint- 
ment of  executors,  and  after  it  nothing  is  done  besides  the  ap- 
pointment of  executors.  It  begins  in  a  line  of  which  the  first 
word  is  ^^  mother,"  and  we  are  told  that  a  mark  of  punctuation, 
a  full  stop,  occurs  between  it  and  the  preceding  part  of  the  will. 
That  being  the  state  of  the  instrument,  I  think  that  the  words  in 
question  make  no  difference  in  the  effect  of  the  will  in  the  respect 
to  which  I  am  referring,  for,  in  my  judgment,  on  reading  the  whole 
instrument,  they  are  only  applicable  to  the  case  of  no  appointment 
being  made.  The  testator  had  previously  provided  only  for  the 
event  of  one  daughter  dying  and  the  other  not  dying  in  the  widow's 
lifetime.  It  was  impossible  for  him  to  foresee  whether  both  would 
die  in  the  lifetime  of  the  mother,  or  whether  any  issue  would  be 
left  by  both  or  either  of  them. 

I  arrive,  therefore,  at  the  conclusion,  that  however  inartificially 
the  will  —  apparently  drawn  by  the  testator  himself — may  be 
framed,  the  meaning  and  effect  of  the  clause  are  merely  to  direct 
what  should  iake  place  in  an  event  which  has  not  happened,  that 
of  the  widow's  failure  to  make  an  appointment.  The  widow 
then  having,  •  in  my  opinion,  power  to  appoint  the  whole  *  669 
estate,  real  and  personal,  and  the  absolute  interest  in  it,  to 
her  daughters  in  such  shares  as  she  should  think  fit,  executes  an 
instrument,  of  which,  according  to  my  view  of  its  construction, 
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the  effect  is  to  give  the  whole  property  to  the  two  daughters  as 
tenants  in  common  absolutely,  but  so  as  to  enable  each  of  them 
during  coverture  to  dispose  of  her  share  as  if  she  were  a  single 
woman. 

K  this  be  the  true  construction  of  the  instrument  all  difficulty 
is  at  an  end,  and  my  opinion  accordingly  is,  that,  since  the  mo- 
tives of  the  widow  in  executing  the  deed  of  appointment  are  not 
impeached,  and  it  is  not  suggested  that  there  is  any  equitable  ob- 
jection to  it,  the  two  instruments  now  in  dispute  together  govern 
the  title,  and  must  have  full  effect  given  to  them  according  to  the 
construction  which,  as  I  have  stated,  is  in  my  opinion  the  right 
construction  to  put  upon  the  former,  and  according  to  the  plain 
tenor  and  purport  of  the  latter ;  subject,  however,  to  one  qualifica- 
tion that  I  am  about  to  mention.  I  believe  that  my  learned 
brother  comes  to  the  same  conclusion  as  I  do ;  namely,  that  the 
two  instruments  govern  the  title ;  but  I  am  not  sure  that  he  arrives 
at  it  by  the  same  way. 

The  qualification  to  which  I  have  alluded  is  this:  I  under- 
stand from  my  learned  brother  that  he  is  not  clear  whether,  if 
Colonel  Jebb  shall  survive  his  wife,  he  will  be  in  all  events  entitled 
to  a  life-interest  in  the  property  or  any  part  of  it.  My  impression 
is  that  he  will  be  so  entitled ;  but  the  doubt  felt  by  my  learned 
brother  is  enough  to  induce  me  to  accede  most  readily  to  a  qualifi- 
cation in  the  decree  ;  namely,  that  it  is  to  be  without  prejudice  to 
any  question  as  to  the  taking  by  Colonel  Jebb  of  a  life-interest  in 
the  property. 

*670  *The  Lord  Justice  Turner.  —  I  certainly  should  not 
have  ventured  to  give  an  opinion  now  on  this  will  unless  I 
had  had  the  opportunity  of  very  carefully  considering  it  last  night. 
The  result  of  my  consideration  is  this :  I  think  it  clear  that  the 
widow  had  the  right  to  model  the  interests  as  well  as  to  apportion 
the  amounts  of  the  shares. 

For  I  think,  if  we  look  at  the  last  clause  of  this  will,  "  It  is  my 
will  that  the  fortune  of  each  of  my  daughters  shall  go  to  her  chil- 
dren after  her  decease,  in  such  proportions  as  she  may  direct,'*  no 
doubt  can  be  entertained  on  the  question  that  the  daughters  would 
have  had  the  right,  as  between  them  and  their  children,  to  model 
the  interests  of  their  children  as  well  as  to  apportion  the  shares 
which  their  children  would  take.  But  I  cannot  put  a  different  con- 
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struction  on  the  words  which  give  the  power  to  the  widow  in  the 
same  terms,  '^  in  such  proportions,"  from  that  which  I  put  on  the 
words  which  give  the  same  power  to  the  daughters  of  apportioning 
the  interests. 

Taking  that,  then,  to  be  the  case,  the  question  really,  in  my 
view  of  it,  turns  upon  this,  —  What  is  the  effect  of  the  last  clause 
of  this  will  ?  Now  I  think  it  is  unnecessary  to  give  any  opinion 
on  the  question  whether  Colonel  Jebb,  if  he  should  survive  his 
wife,  would  take  a  life-interest,  for  that  is  a  question  which  may 
never  arise,  and  therefore  I  shall  say  nothing  on  that  subject ;  but 
I  think  it  is  clear  that  the  words  "  the  fortune,"  which  are  con- 
tained in  this  clause,  apply  only  to  what  the  daughters  may  take 
absolutely,  "  It  is  my  will  that  the  fortune  of  each  of  my  daugh- 
ters shall  go  to  her  children  after  her  decease,  in  such  proportions 
as  she  may  direct."  That  can  only  apply  to  interests  which  the 
daughters  are  to  take  absolutely.  Those  interests  which 
they  are  to  take  absolutely  *  (whether  in  default  of  appoint-  *  671 
ment  or  under  appointment  I  do  not  say,  but  those  interests) 
are  to  go  to  the  children.  But  they  are  to  go  to  the  children  only 
in  the  event  of  there  being  children.  If  there  be  no  children,  then 
by  this  will  I  think  they  were  intended  to  go  to  the  other  daughter 
and  her  children  ;  and  I  think  so  for  this  reason,  the  power  given 
to  the  wife  is  a  power  to  appoint  by  any  legal  instrument.  She 
might  exercise  that  power  by  will.  Suppose  she  had  appointed  by 
will  the  fund  in  moieties  to  the  two  daughters,  and  one  afterwards 
had  died  leaving  no  children,  and  had  died  in  her  lifetime,  there 
would  have  been  no  appointment  as  to  the.  inoiety  which  had  been 
given  to  the  deceased  daughter.  What  is  to  be  done  with  it? 
"  But  if  she  make  no  appointment,  then  to  be  equally  divided  be- 
tween them ;  and  in  case  only  one  survive  their  mother,  the  whole 
to  the  survivor,  unless  the  deceased  daughter  should  leave  any 
children,  in  which  case  they  shall  inherit  the  portion  intended  for 
their  mother."  The  case  I  assume  is  of  an  appointment  to  the 
two  daughters  by  will,  and  one  daughter  dying  in  the  lifetime  of 
the  mother  leaving  no  children.  Under  that  clause  it  is  clear  the 
surviving  daughter  was  intended  to  take  the  whole.  If,  then,  the 
second  clause  takes  that  up  and  reaches  to  the  appointed  share, 
that  second  clause  would  carry  the  whole  fund,  whether  appointed 
or  unappointed,  to  the  children  of  that  daughter.  Now  those 
children  must  take  it  under  that  last  clause ;  that  is,  the  clause 
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which  says  the  fortune  of  each  of  the  daughters  shall  go  to  the 
children.  But  taking  the  last  clause  to  apply  to  appointed  funds, 
as  well  as  to  unappointed  funds,  it  is  impossible  to  put  on  that  clause 
a  different  construction  as  applied  to  an  unappointed  fund,  from 
what  you  put  on  it  as  applied  to  an  appointed  fund,  and  conse- 
quently, whether  the  fund  be  appointed  or  unappointed,  the  same 

property  which  the  daughter  took  must  have  been  intended  to 
*  672    be  carried  over  from  one  daughter  to  *  the  other  daughter 

and  her  children,  in  the  event  of  the  one  daughter  dying 
without  children. 

The  result,  therefore,  seems  to  me  to  be  this :  There  may  be  a 
question  whether  the  last  clause,  ^^  it  is  my  will  that  the  for- 
tune of  each  of  my  daughters  shall  go  "  to  her  children,  applies  to 
appointed  as  well  as  to  unappointed  funds,  and  there  may  conse- 
quently be  a  question  whether  Colonel  Jebb  will  be  entitled  under 
this  settlement,  as  between  him  and  his  children,  to  a  life-interest, 
but  subject  to  that  question  it  seems  to  me  that  both  the  deed  of 
appointment  and  the  deed  of  settlement  following  on  the  appoint- 
ment are  valid  and  effectual. 

I  think  we  ought  to  declare  that  those  deeds  are  valid  and  effect- 
ual, subject  only  to  any  question  as  between  Colonel  Jebb  and  his 
children  whether  he  would  be  entitled  to  his  life-interest.  It  is  not 
incumbent  on  us  to  decide  that  question :  it  may  not  arise,  and  I 
give  no  opinion  on  it. 


*  673  *  MAYBERY  v.  BROOKING. 

1855.    December  12.    Before  the  Lords  Justices. 

A  testator  beqaeathed  a  debt  which  he  described  as  due  to  him  from  the  lega- 
tee's late  husband.  At  the  date  of  the  will  and  at  the  time  of  the  testator's 
death  the  estate  of  the  legatee's  husband  was  indebted  to  a  firm  in  which  the 
testator  was  a  partner,  and  a  portion  of  this  debt  consisted  of  a  sum  for 
which,  although  originall)''  a  debt  due  to  the  firm,  the  husband  had  given  a 
promissory  note  to  the  testator  alone ;  against  this  note  the  Statute  of  Lim- 
itations had  run,  and  it  was  barred  by  the  certificate  of  the  husband,  who 
had  become  bankrupt.  It  had,  however,  been  included  in  a  subsequent 
.  account  between  him  and  the  firm  as  a  debt  to  the  firm,  and  was  acknowl- 
edged by  him  to  be  due :  Heldt  that  there  was  not  any  thing  strictly  answer^^ 
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ing  the  description  contained  in  the  bequest,  and  that  it  must  be  taken  to 

apply  to  the  testator^s  interest  in  the  whole  debt  due  to  the  firm.^ 
Although  a  cause  has  been  reheard  before  a  Vice-chancellor,  it  may  be  heard 

by  the  Court  of  appeal  without  special  leave.' 
Decree  made  under  the  40th  Order  of  August,  1841,  without  prejudice  to  the 

rights  of  absent  parties.' 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Kin- 
DEBSLEY  dismissing  the  plaintiff's  bill,  and  the  question  was  as  to 
the  operation  of  the  following  bequest  contained  in  the  will  of 
Greorge  Richard  Robinson,  dated  the  1st  of  July,  1850 :  — 

"  To  Mrs.  Maybery,  widow  of  my  deceased  friend  Charles  May- 
bery,  of  Brompton,  in  the  county  of  Middlesex,  surgeon,  the  debt 
or  sum  of  money  she  or  the  estate  of  her  late  husband  is  now  in- 
debted to  me."    The  testator  died  in  August,  1850. 

It  appeared  by  the  evidence,  that  neither  at  the  date  of  the  will, 
or  of  the  testator's  death,  was  Mrs.  Maybery,  or  her  husband's 
estate,  indebted  to  the  testator  separately. 

There  was,  however,  a  debt  due  to  a  firm  in  which  the  testator 
was  a  partner  from  the  estate  of  Dr.  Maybery,  the  legatee's  late 
husband,  for  whom  the  firm  acted  as  agents,  and  there  had  been 
formerly  due  from  Dr.  Maybery  the  sum  of  100/.  on  a  promissory 
note  made  payable  to  the  testator  alone,  but  which  was 
really  given  *  for  a  debt  due  to  the  firm,  and  which  was  more-  *  674 
over  barred  by  the  Statute  of  Limitations. 

It  also  appeared,  that,  in  1841,  Dr.  Maybery  had  become  bank- 
rupt and  obtained  his  certificate,  and  that  at  that  time  the  prom- 
issory note  was  overdue,  and  that  he  was  indebted  to  the  testator's 
firm  in  a  considerable  amount. 

It  fiirther  appeared,  that,  in  February,  1847,  an  account  was 
delivered  by  the  testator's  firm  to  Dr.  Maybery,  and  was  approved 
by  him  as  correct,  although  it  included  the  promissory  note  which 
was  barred  by  the  Statute  of  Limitations,  and  the  other  sums  due 
at  the  time  of  the  bankruptcy  and  barred  by  the  certificate.  On 
this  account  a  balance  of  121 7Z.  15«.  appeared  due  from  Dr.  May- 
bery to  the  testator's  firm,  of  which  amount  1000/.  remained  un- 
paid at  his  death. 

^  See  1  Jarman  Wills  (3d  Eng.  ed.),  753;  Slingsby  v.  Grainger,  7  H.  L. 
Cas.  273. 

»  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1478, 1475. 
'  1  Dan.  Ch.  Fr.  (4th  Am.  ed.)  154,  291  in  note. 
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The  present  suit  wa«  instituted  by  Mrs.  Maybery,  who  claimed 
to  be  entitled  under  the  bequest  to  the  testator's  interest  in  the 
whole  balance  due  to  the  firm. 

The  cause  was  heard  on  the  1st  of  March,  1854,  by  Yice-Chan- 
cellor  KiNDERSLET,  who  held,  that  the  debt,  on  the  promissory  note 
alone,  passed  by  the  bequest  and  dismissed  the  bill. 

On  a  rehearing  before  his  Honor  on  the  26th  of  April,  1855,  he 
confirmed  his  former  decision,  and  the  plaintiff  appealed. 

Mr.  Swanston  and  Mr.  W.  W.  Cooper^  for  the  plaintiff. 

[The  Lord  Justice  Knight  Bruce  asked  whether  special  leare 
was  or  was  not  required  for  an  appeal  after  a  rehearing  before  the 
Vice-Chancellor.] 

*  675        *  Mr.  Swanston  and  Mr.  W.  W.  Cooper  referred  to  Blach- 
hum  V.   Jepsoriy  (a)  Pickering  v.  Lord  Stamford^  (&)  and 
Brown,  v.  Higgs.  (c) 

Mr.  Baily  and  Mr.  Q-iffard^  for  the  defendants,  then  objected, 
that  the  assignees  of  Dr.  Maybery  were  not  before  the  Court. 

[The  Lord  Justice  Turner  referred  to  the  40th  Order  of  August, 
1841,  and  the  objection  was  overruled.] 

Mr.  Swanston,  and  Mr.  W.  W.  Cooper ^  for  the  plaintiff.  —  The 
debt  due  on  the  promissory  note  was  barred  by  the  Statute  of  Lim- 
itations, and  by  the  bankrupt's  certificate.  It  could  not,  therefore, 
answer  the  description  in  the  will  as  a  subsisting  debt.  Nor  did 
it  strictly  satisfy  the  description  independently  of  these  considera- 
tions, the  debt  while  due  being  really  due  to  the  testator  as  a 
trustee  for  the  firm  only.  The  only  subject  to  which  the  bequest 
could  be  attributed  was  therefore  a  debt  due  to  the  testator's  firm, 
and  it  must  extend  to  the  whole  debt. 

They  referred  to  JEssington  v.  Vashon.  (<£) 

(a)  2  Ves.  &  B.  369. 

(6)  2  Ves.  Jr.  272,  681 ;  8  Ves.  832,  492. 

(c)  8  Ves.  661.  (rf)  8  Mer.  484. 
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Mr.  Bail}/  and  Mr.  GKffardj  for  the  defendants.  —  The  debt  on 
the  promissory  note  answers  the  description  in  the  will  correctly, 
and  its  existence  was  noticed  by  the  testator  in  the  account  ren- 
dered by  his  firm.  Nor  was  the  debt  itself  extinguished  even  if 
the  remedy  for  it  should  be  held  to  have  been  barred. 

Mr.  Swanston,  in  reply. 

*  The  Lord  Justice  Knight  Bruce.  —  In  this  case  I  re-  *  67Q 
spectfuUy  differ  from  the  able  Judge  before  whom  it  has 
been.  The  promissory  note  has  created  the  only  difficulty,  since 
it  must  be  agreed,  that  if  a  testator  bequeath  to  a  legatee  a  debt 
due  from  a  particular  person  or  estate,  and  there  is  at  the  time 
not  in  any  sense  a  debt  due  from  that  person  or  estate  to  the  tes- 
tator, except  a  debt  due  from  that  person  or  estate  to  the  testator 
and  another  person  jointly,  —  there  being  in  that  state  of  things 
nothing  strictly  answering  the  terms  of  the  bequest,  —  that  which 
did  exist  and  most  nearly  answered  the  description  in  the  will 
must  be  intended  by  it,  subject  to  any  difficulty  as  to  the  rights  of 
the  other  joint  tenant. 

Does  then  the  promissory  note  make  any  difference  ?  Dr.  May- 
bery  was  dead  at  the  date  of  the  will,  having,  after  giving  the 
promissory  note,  become  bankrupt  and  obtained  his  certificate. 
In  one  sense,  therefore,  if  not  in  every  sense,  the  debt  secured  by 
the  promissory  note  had  ceased  to  be  due.  But  if  it  had  continued 
to  be  due,  it  would,  as  appears  by  the  evidence,  have  been  due  to 
the  testator  not  on  his  own  account,  not  for  himself,  but  as  a 
member  and  on  behalf  of  the  firm  in  which  he  was  one  of  the  part- 
ners. The  bankruptcy  does  not  seem  to  have  been  thought 
material  as  between  the  debtor  and  the  creditors,  who  were  on 
good  terms,  and  the  debt  was  carried  forward  in  the  books  as  if 
the  bankruptcy  had  not  taken  place.  The  debt  thus  entered  in 
the  account  was,  in  some  sense,  revived  by  an  implied  promise  to 
pay,  but  if  revived,  it  was  so  revived  as  to  be  due  in  every  sense 
to  the  firm ;  for  the  merely  formal  debt  was  substantially  extin- 
gidshed. 

•  We  think,  therefore,  that,  under  these  peculiar  circum-  *  677 
stances,  the  promissory  note  made  no  difference,  and  that 

the  plaintiff  is  entitled  to  have  the  case  treated  as  if  the  promis- 
sory note  had  no  existence.    The  whole  debt  to  the  firm  must 
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therefore,  we  think,  be  considered  as  passing,  so  far  as  the  testator 
could  give  it,  for  the  other  partners  had  rights  in  the  debt.  Bat 
the  partnership  was,  in  a  sense,  dissolved  by  his  death,^  and  he 
appears  to  have  claimed  the  right  and  assumed  the  power  of  deal- 
ing by  will  with  his  share  of  the  assets  of  the  partnership  as  he 
thought  fit.  He  does  deal  with  them  by  the  will,  and  having 
regard  to  the  admitted  circumstances  and  wealth  of  the  firm, 
there  cannot  be  any  doubt,  that,  consistently  with  justice  to  the 
surviving  partner,  who  is  one  of  the  executors,  the  accounts  may 
be  so  arranged  as  to  leave  Dr.  Maybery's  debt  as  a  debt  attrib* 
utable  to  the  testator's  estate  alone,  so  that  it  would  be  governed 
by  the  will  and  pass  to  the  plaintiff.  Of  course,  if  the  surviving 
partner  should  require  any  accounts  to  be  taken,  or  any  investiga- 
tion to  be  had,  to  satisfy  him  that  no  injustice  will  be  done  to  him, 
or  that,  consistently  with  his  rights,  the  debt  can  be  given  to  the 
plaintiff,  he  is  entitled  to  have  this  done.    It  is  for  him  to  say. 

Subject  to  that  observation,  I  confess,  that,  though  I  am  dis- 
senting from  an  opinion  which  I  need  not  say  I  hold  in  the  highest 
estimation,  the  plaintiff  appears  to  me  entitled  to  a  decree. 

The  Lord  Justice  Tubnbb.  —  I  also,  and  I  need  not  say  most 

respectfully,  dissent  from  the  opinion  of  the  Vice-Ohancellor  in 

this  case.    I  desire,  however,  to  be  clearly  understood  as 

*  678  to  the  *  grounds  on  which  my  judgment  rests ;  for  I  am 

apprehensive  that,  unless  the  grounds  on  which  we  pro- 
ceed are  clearly  explained,  it  may  be  considered  that  principles 
which  have  been  laid  down  on  questions  of  this  nature  have  been 
infringed  upon.  I  proceed  upon  the  ground  that  there  was  not,  in 
my  opinion,  at  the  date  of  the  testator's  will,  any  thing  in  exist- 
ence which  strictly  answered  the  description  of  a  debt  due  from 
Dr.  Maybery  to  the  testator's  estate. 

I  take  it  that,  by  the  effect  of  Dr.  Maybery's  bankruptcy  in 
1841,  and  by  the  certificate  which  he  obtained  some  time  before 
the  date  of  the  testator's  will,  the  debt  contracted  upon  the  prom- 
issory note  was  gone,  and  that,  although,  as  Mr.  Baity  pointed 
out,  it  may  have  been  revived  after  the  bankruptcy,  thfe  debt 
which  was  so  revived  was  revived  with  the  firm  and  not  with  the 

>  Collyer  Partn.  (6th  Am.  ed.)  §§  113,  116,  119 ;  Canfield  v.  Hard,  6  Conn. 
184;  Burwell  v.  MandeviUe,  2  How.  U.  S.  560;  Knapp  v.  M'Bride,  7  Ala.  19; 
Washburn  ».  Goodman,  17  Pick.  619. 
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testator.  Mr.  Baily  argued,  that  it  may  well  be  that  the  testator 
may  have  supposed  that  the  debt  being  revived  with  the  firm 
was  revived  with  him  also ;  but,  admitting  that  the  testator  may 
have  so  supposed,  the  question  we  have  to  consider  is,  whether, 
upon  the  true  meaning  of  the  will,  the  testator  meant  to  refer  to 
the  sum  so  supposed  to  be  due  to  him,  or  to  the  greater  debt  which 
was  in  fact  due  from  Dr.  Maybery  to  the  firm.  That  I  take  to  be 
the  question,  assuming  that  there  is  not  any  thing  strictly  answer- 
ing the  description  contained  in  the  will. 

How  does  the  case  stand  ?  The  100/.  was  originally  secured  by 
the  promissory  note  of  Dr.  Maybery  to  the  testator,  but  it  was 
embodied  in  the  general  account  between  Dr.  Maybery  and  the 
firm,  in  which  the  testator  was  a  partner.  When,  therefore,  we 
are  called  upon  to  say  that  the  testator  intended  to  refer  to  the 
100/.,  and  not  to  the  full  amount  of  the  debt  due  from  Dr. 
*  Maybery  to  the  partnership,  we  are  in  truth  asked  to  sup-  *  679 
pose  that  the  testator  intended  to  take  out  of  the  general 
account  between  Dr.  Maybery  and  the  firm  one  specific  sum,  being 
an  amount  which  had  been  originally  due,  but  which  had  ceased  to 
be  due  to  him.  I  cannot  take  that  to  have  been  the  intention.  I 
think  that  the  effect  of  the  debt  originally  due  upon  the  promissory 
note  having  been  barred  by  the  certificate,  must  be  that  we  are  left 
entirely  at  large  upon  the  question,  what  was  the  intention  of  the 
testator,  and  to  what  he  intended  to  refer  by  his  will,  and  that  we 
cannot  hold  that  his  intention  was  to  refer  to  one  item  in  the 
account,  and  not  to  the  entire  account.  It  seems  to  me  that  there 
being  no  debt  answering  the  description  contained 'in  the  will,  we 
must  necessarily  consider  that  the  testator  intended  to  refer  to 
the  entire  debt  which  was  due  from  Dr.  Maybery  to  the  partner- 
ship and  not  to  any  debt  due  or  supposed  to  be  due  to  himself 
individually. 

In  many  cases  there  might  be  difiiculty  in  working  this  out,  but 
the  argument  has  proceeded  upon  the  groimd  of  admission  by  the 
executors  that  the  accounts  of  the  firm  can  be  so  adjusted  as  be- 
tween the  estate  of  Mr.  Bobinson  and  the  surviving  partner,  that 
the  debt  due  to  the  firm  can  be  taken  as  part  of  Mr.  Robinson's 
share  of  the  partnership  estate. 

The  decree,  I  think,  should  proceed  upon  this  admission,  and 
should  contain  a  declaration  founded  upon  it,  that  the'  executors 
are  bound  so  to  adjust  and  settle  the  accounts.    There  should 
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also,  I  think,  be  an  admission  on  the  face  of  the  decree  that  in  the 
month  of  August,  1841,  Dr.  Maybery  became  bankrupt,  and  that 
he  duly  obtained  his  certificate  under  the  commission  against  him 

in  the  lifetime  of  the  testator  and  before  the  date  of  the 
*  680   *  testator's  will,  and  it  must  be  declared  that  the  plaintiff 

is  entitled  to  the  entire  debts  and  to  the  securities  for  the 
debts.  An  account  must  also  be  directed  to  be  taken  of  the 
dividends  which  have  been  received  upon  the  shares  since  the  death 
of  the  testator. 

The  decree  is  to  be  without  prejudice  to  the  title,  if  any,  of  the 
assignees  against  the  plaintiff,  and  without  prejudice,  also,  to  any 
question  as  between  the  plaintiff  and  the  parties  interested  under 
the  will  of  her  husband,  whether  the  shares  ought  to  be  considered 
as  part  of  the  estate  of  her  husband,  or  whether  she  takes  them 
beneficially. 


*  681  *  In  the  Matter  of  BAKER.i 

BAKER  V.  BAEEB. 
1855.    December  3,  13.    Before  the  Lords  Justices. 

A  testator  gave  his  real  and  personal  estate  in  trust  to  invest  thereout  such  a 
sum  as  that  the  dividends  or  interest  thereof  should  realize  the  clear  annual 
income  of  2002.,  and  pay  it  to  his  wife  during  widowhood,  and  to  stand  pos- 
sessed of  the  principal  in  trust  for  the  testator^s  brothers  and  sister ;  and  he 
gave  the  residue  of  his  estate,  after  raising  the  money  sufficient  to  realize  the 
.  annuity  for  his  wife,  to  his  brothers  and  sister.  On  the  assets  proving 
insufficient  to  provide  a  capital  sum  which  would  yield  2002.  per  annum, 
held,  by  Lord  Justice  Knight  Brucb,  confirming  the  decision  of  the  Master 
of  the  Rolls,  dissentiente  Lord  Justice  Turner,  that  the  widow  was  entitled 
to  have  the  amount  paid  in  full  out  of  capital.' 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Rolls, 
reported  in  the  20th  volume  of  Mr.  Beavan's  Reports,  (a)  The 
question  was,  whether  an  annuitant  under  a  will  was  entitled  to 

(a)  Page  548. 

'  S.  C.  reversed,  6  H.  L.  Cas.  615. 

"  See  Wright  v.  CaUender,  2  De  G.,  M.  &  G.  652,  and  cases  in  n.  (1); 
Birch  V.  Sherratt,  L.  R.  2  Ch.  Ap.  644. 
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payment  out  of  the  corpuB  of  the  fund  appropriated  to  the  payment 
of  the  annuity. 

By  the  will  the  testator  devised  and  bequeathed  his  residuary 
estate  to  a  trustee,  upon  trust  for  conversion,  and  to  stand  pos- 
sessed of  the  proceeds  upon  trusts  thus  expressed :  "  Upon  trust 
to  raise  thereout,  and  invest  in  the  parliamentary  stocks  or  funds 
of  Great  Britain,  or  upon  mortgage  or  other  good  security,  such  a 
sum  of  money  as  when  so  placed  out  or  invested  the  dividends  or 
income  thereof  shall  realize  the  clear  annual  income  or  sum  of 
2007.,  and  do  and  shall  pay  to  or  permit  and  suffer  my  said  wife 
Elizabeth  to  receive  and  take  such  dividends,  interest,  or  annual 
income,  by  two  equal  half-yearly  payments,  for  and  during  the 
term  of  her  natural  life,  provided  she  shall  so  long  continue  my 
widow,  but  not  otherwise.    And  from  and  after  her  decease  or 
second  marriage,  whichever  shall  first  happen,  it  is  my  will,  and  I 
further  declare,  that  in  case  I  shall  die  without  issue  the  said 
trustee  shall  stand  possessed  of  the  said  principal  or  trust 
moneys,  and  the  stocks,  funds,  and  securities  in  or  *  upon    *  682 
which  the  same  shall  be  invested,  upon  trust  for  himself 
and  my  other  brothers,  Walter  Baker  and  James  Baker,  and  my 
sister  Louisa,  the  wife  of  Thomas  Grant,  in  equal  shares  and  pro- 
portions."    Then  followed  directions  for  settling  the  sister's  share. 
The  will  then  proceeded  as  follows :  "  And  as  to  the  residue  of 
the  said  trust  moneys  arising  from  my  real  and  personal  estate 
and  effects,  after  raising  thereout  the  money  sufficient  to  realize 
the  annuity  for  my  said  wife,  I  hereby  further  declare  that  the 
said  trustee  shall  stand  possessed  thereof,  upon  trust  for  himself 
and  my  said  brothers  and  sister,  in  equal  shares  and  proportions, 
in  such  and  the  like  manner  precisely,  and  subject  to  the  like  uses, 
trusts,  conditions,  and  declarations  with  reference  to  my  sister's 
share  therein,  as  are  hereinbefore  expressed  and  contained  respect- 
ing the  other  trust  moneys  herein  bequeathed  to  them." 

The  residuary  estate  was  insufficient  to  provide  a  fund  the 
income  of  which  would  produce  more  than  100?.  per  annum ;  and 
the  Master  of  the  Rolls,  on  the  authority  of  Wright  v.  Oallender,  (a) 
held  that  the  corptts  was  applicable  to  make  good  the  full  annuity 
of  2002.  per  annum. 

The  persons  interested  in  the  fund  after  the  death  of  the  widow 
appealed. 

(a)  2  De  G.,  M.  &  G.  652. 
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The  Solicitor' General  and  Mr.  J.  H.  Palmer^  for  the  appellants. 
—  They  referred  to  Attorney- G-eneral  v.  PovJden  (a)  and  Oroly  v. 
Weldy  (6)  and  distinguished  the  present  case  from  WrigJU 
*  683  V.  Callenderj  (c)  by  adverting  to  the  *  circumstance,  which 
existed  in  the  present  case  and  not  in  that,  of  a  fund  having 
been  directed  to  be  set  apart,  of  which  (after  the  life-interest  of 
the  plaintiff)  the  corpu%^  instead  of  being  allowed  to  Ml  into  the 
residue,  was  specifically  disposed  of.  They  contended,  that  the 
circumstance  of  the  legatees  in  remainder  being  also  the  residuary 
legatees,  made  no  difference  in  this  respect,  as  they  took  the  residue 
under  a  distinct  bequest. 

Mr.  WiUcock  and  Mr.  Shebbeare^  for  the  widow,  referred  to 
Wright  V.  Callender^  (c)  Davies  v.  Wattiery  (d)  May  v.  Bennett^  (c) 
Foster  v.  Smithy  (^g)  Wroughton  v.  Colquhoun^  {K)  Ex  parte  WUr 
hineon^  (t)  Ingleman  v.  Worthingtov,^  (Jc)  Mills  v.  Dretcitt.  (T) 

Judgment  reserved. 

December  18. 

The  Lord  Justice  Knight  Bruce.  —  This  appeal  complains  of 
the  manner  in  which  the  Master  of  the  Bolls  has  construed  the 
will  of  Mr.  George  Baker,  the  testator  in  the  matter  and  cause, 
as  being  too  favourable  to  the  respondent,  his  widow ;  the  Master 
of  the  Bolls  having  in  effect  declared  that  an  annuity  of  200/.  per 
annum  is  bequeathed  to  her  during  her  life  or  widowhood,  and 
that,  otherwise  than  subject  to  the  payment  in  full  of  that  annuity, 
the  other  legatees  take  nothing. 

The  executor,  who  is  one  of  them,  contends  that  the  widow 
*684  can  (besides  a  specific  bequest  to  her,  not  in  *  dispute) 
claim  nothing  beyond  the  income,  during  her  life  or  widow- 
hood, of  the  clear  personal  estate,  not  specifically  bequeathed,  and 
of  the  real  estate,  if  any,  which  income  does  not  amount  to  200/. 
per  annum. 

The  question  seems  to  me  difficult,  though  whether,  without  the 

(a)  8  Hare,  656.  (g)  1  Ph.  629. 

(b)  3  De  G.,  M.  &  G.  993.  (A)  1  De  G.  &  Sm.  36. 

(c)  2  De  G.,  M.  &  G.  662.  (t)  3  De  G.  &  Sm.  633. 
Id)  1  S.  &  S.  463.  (ik)  1  Jur.  N.  S.  1062. 
(e)   1  Ru08.  370.  (0   20  Beav.  632. 
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authorities  cited  in  the  course  of  the  argument,  it  would  have  been 
more  or  less,  or  neither  more  nor  less,  difficult,  I  am  not  prepared 
to  say.  But  having  reconsidered  those  autliorities,  and  some  few 
others,  perhaps  less  relevant,  and  having  read  the  will  again  and 
again,  I  have  been  unable  to  satisfy  myself  that  the  conclusion  of 
the  Master  of  the  Rolls  is  erroneous.  The  inclination  of  my  opin- 
ion is,  on  the  contrary,  rather  with  that  of  his  Honor. 

The  language  of  the  will  leads  me  to  infer  that  the  testator's 
wife  was  the  principal  object  of  his  care  and  bounty,  and  the  other 
legatees  but  secondarily  so.  The  gift  to  the  testator's  brothers 
and  sister  and  their  children  (the  only  legatees  besides  the  wife, 
as  there  was  no  issue  of  the  testator)  is  in  form  divided  into  two 
portions,  one  particular  and  one  residuary,  but  rather  seems  to 
me  to  be  in  substance  residuary  altogether.  It  is  in  one  mass  that 
the  whole  of  what  is  given  to  the  brothers  and  sister  and  their 
children  is  taken  from  them,  in  favour  of  the  testator's  issue, 
if  any. 

The  will  contains  the  word  "  annuity,"  with  reference  to  the 
provision  during  widowhood  made  for  the  wife ;  and  on  the  whole, 
after  much  consideration,  though  I  have  not  a  confident  opinion  as 
to  the  construction  of  this  instrument,  the  impression  upon  my 
mind  is,  that  the  testator  meant  to  express,  and,  however  awk- 
wardly, and  in  phraseology  however  cumbersome,  has  expressed, 
the  wish,  that  there  should  be  secured  to  his  wife  an  an- 
nuity *  of  200Z.  a  year  during  her  widowhood,  and  the  inten-  *  685 
tion  that  the  brothers  and  sister  and  their  issue  should 
not  take  any  thing,  otherwise  than  burdened  with  paying  that 
annuity. 

However  possible,  therefore,  it  may  be,  that  had  the  Master  of 
the  Rolls  decided  against  the  widow  I  might  not  have  ventured 
practically  to  differ,  I  cannot,  as  matters  are,  give  a  voice  for  vary- 
ing what  he  has  done.  I  think  that  the  widow  should  neither  pay 
nor  receive  any  costs  of  the  appeal,  and  that,  at  least  as  against 
her,  the  appellants'  costs  of  the  appeal  should  not  fall  on  the 
estate. 

The  Lord  Justice  Turner.  —  I  regret  to  say,  that  after  repeat- 
edly considering  this  will,  I  am  unable  to  agree  with  the  construc- 
tion which  the  Master  of  the  Rolls  has  put  upon  it,  and  to  which 
my  learned  brother  has  given  his  assent.    I  think  that,  upon  the 
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true  construction  of  the  will,  it  creates  the  relation  of  tenant  for 
life  and  remainder-man,  and  not  of  annuitant  and  residuary  lega- 
tee.    [His  Lordship  read  the  terms  of  the  trust.] 

It  does  not  seem  to  me  that  the  intention  to  create  a  trust  fund, 
the  income  of  which  should  be  enjoyed  by  the  widow  during  her 
life  or  widowhood,  could  have  been  expressed  in  terms  more  clear 
and  unambiguous;  and  although,  in  the  residuary  clause,  the 
widow's  interest  is  spoken  of  as  an  annuity,  it  is  so  spoken  of,  not 
as  standing  by  itself,  but  in  connection  with  the  money  by  which 
.it  is  to  be  realized.  I  think  this  expression  too  loose  and  doubtful 
to  warrant  us  in  deviating  from  the  clear  intention  previously  ex- 
pressed by  the  testator.  It  is  not,  I  think,  an  unfair  test,  in 
*  686  cases  of  this  description,  *  to  consider  whether  the  intention 
could  be  that  the  reversion  of  the  fund  to  be  set  apart 
should  be  liable  to  be  sold  for  the  purpose  of  making  good  the 
interest  of  the  first  taker,  and  I  see  nothing  upon  this  will  which 
indicates  such  an  intention. 

It  was  strongly  argued  on  the  part  of  the  widow  that  the  case 
was  governed  by  the  authorities.  It  is  fair  to  say  that  I  think  the 
authorities  have  gone  far  enough  upon  this  question,  but  still  if 
they  had  appeared  to  me  to  reach  this  case  I  should  have  preferred 
abiding  by  them  to  setting  up  my  own  opinion  against  them.  I 
have  looked,  however,  into  all  the  cases  which  were  cited,  and  into 
several  others,  and  none  of  them  appear  to  me  to  go  so  far  as  it  is 
necessary  to  go  in  order  to  maintain  this  decree.  By  far  the 
strongest  cases  in  favour  of  the  widow  are  those  of  May  v.  Benr 
nett  (a)  and  Wright  v.  Calhnder  (V)  (for  I  take  the  case  of  MUU 
V.  Drewitt  (c)  to  have  been  decided  entirely  upon  the  authority  of 
Wright  V.  Callender')^  and  both  those  cases  seem  to  me  to  be  dis- 
tinguishable from  the  present. 

In  May  v.  Bennett  (a)  the  fund  producing  the  annual  interest 
was  to  fall  into  the  residue  upon  the  death  or  marriage  of  the 
widow.  The  reversioners,  therefore,  could  take  notiiing  except  as 
residue,  and  there  could  be  no  residue  until  the  fund  producing  the 
Aill  annual  income  was  set  apart,  for  which  purpose  the  reversion 
of  the  annuity  fund  might,  as  I  apprehend,  have  been  sold. 

The  case  of  Wright  v.  Callender^  I  agree,  comes  nearer  to  the 
present,  but  in  that  case  also  the  fund  producing  the  annual 

(a)  1  Ras8.  870.        (&)  2  De  6.,  M.  &  6.  652.        (c)  20  Beav.  632. 
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income  was  in  the  first  instance  directed  to  go  into  *  the  *  687 
residue.  From  this  disposition  Lord  Cranworth,  as  I  un- 
derstand his  judgment,  drew  the  same  conclusion  as  had  been 
drawn  in  May  v.  Bennett^  that  the  first  gift  was  intended  to  be  an 
annuity,  and  then  he  considered  that  the  subsequent  disposition  of 
the  capital  fund  evinced  no  intention  to  alter  the  character  of  the 
first  gift.  My  learned  brother  was  in  that  case  also  of  opinion  that 
an  annuity  was  intended ;  but  in  this  case  I  have  been  unable  to 
satisfy  my  mind  that  there  was  any  such  intention. 

My  learned  brother,  howeyer,  agreeing  in  opinion  with  the  Mas- 
ter of  the  Rolls,  of  course  the  appeal  must  be  dismissed. 


PRY  V.  NOBLE. 

1855.    December  IS.    Before  the  Lobds  Justices. 

In  a  purchase  deed  of  earlier  date  than  the  Dower  Act,  the  usual  limitations  to 
bar  dower  were  expressed  to  be  to  the  intent  that  the  then  present  or  any 
future  wile  of  the  purchaser  might  not  be  entitled  to  dower :  Edd^  by  Lord 
Justice  Knight  Bruck,  dubiianU  Lord  Justice  Tusitxb,  that  this  was  not 
a  sufficient  declaration  to  exclude  the  dower  of  a  widow  to  whom  the  pur- 
chaser was  married  after  the  passing  of  the  Act.^ 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Bolls, 
reported  in  the  20th  volume  of  Mr.  Beavan's  Reports,  (a) 

By  an  indenture  of  release  dated  the  8th  of  August,  1827,  certain 
real  estate  was  conveyed  to  the  use  of  such  persons  as  Thomas  W. 
Fry  (who  was  then  married)  should  by  deed  appoint,  and  in  de- 
fault of  appointment  to  the  use  of  Thomas  W.  Fry  for  life,  and 
after  the  determination  of  that  estate  by  any  means  in  his  lifetime 
to  the  use  of  John  Fitch,  his  executors  and  administrators,  during 
the  life  of  Thomas  W.  Fry,  upon  trust  for  Thomas  W.  Fry,  "  and 
to  the  intent  that  the  present  or  any  future  wife  of  the  said 
Thomas  W.  Fry  shall  not  be  entitled  *to  dower,"  with  re-  ♦688 
mainder  to  the  use  of  Thomas  W.  Fry  in  fee. 

(a)  Page  598. 

>  Sugden  V.  &  P.  (14th  Eng.  ed.)  205,  457;  Lewin  Trusts  (5th  Eng.  ed.), 
527 ;  Clarke  v.  Franklin,  4  K.  &  J.  266. 
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His  then  wife  having  died,  he  married  the  plaintiff  in  Septem- 
ber, 1838,  and  died  intestate  in  October,  1842,  without  having 
exercised  the  power  of  appointment  contained  in  the  deed  of  1827. 

His  heir-at-law  entered  into  possession,  and  executed  a  mort- 
gage with  power  of  sale,  under  which  it  was  sold  to  the  defendant. 
The  widow  then  instituted  this  suit  to  have  her  dower  set  out. 

The  Master  of  the  Rolls  held  the  widow  entitled  to  dower,  and 
the  defendant  appealed. 

Mr.  Follett  and  Mr.  Wickens^  for  the  plaintiff.  —  But  for  the 
words  "  to  the  intent  that  the  present  or  any  future  wife  of  the 
said  Thomas  W.  Pry  shall  not  be  entitled  to  dower,"  there  would 
be  no  question  to  argue.  As,  however,  these  words  were  used 
before  the  Dower  Act  passed,  they  could  not  have  been  intended 
to  operate  under  that  Act,  and  cannot  therefore  have  any  operation 
under  it.  The  words  of  the  6th  clause  of  the  Act  cannot  be  con- 
strued retrospectively,  so  as  to  apply  to  a  declaration  made  before 
the  Act  passed.  And  the  14th  section  of  the  Act  removes  all 
doubt,  by  providing  expressly  that  the  Act  shall  not  give  to  any 
will,  contract,  engagement,  or  charge  executed,  entered  into,  or 
created  before  the  1st  of  January,  1834,  the  effect  of  defeating  or 
prejudicing  any  right  to  dower. 

Mr.  R.  Palmer  and  Mr.  T.  Stevens^  for  the  appellant.  —  The 
respondent  has  no  right  to  dower  unless  the  Act  gives  it  to  her. 
The  words  "  right  to  dower,"  in  tlie  14th  section,  do  not  mean 
a  right  given  by  the  Act,  but  a  right  existing  when  the  Act 
*  689  passed.  The  absence  of  the  word  *  "  declaration  "  in  that 
section  is  more  in  the  appellant's  favour  than  any  thing  else 
in  it  is  against  her.  This  is  an  Act  of  Parliament  creating  a  new 
right.  There  is  no  preamble  to  it,  nor  any  thing  but  the  words  of 
the  enactment  to  explain  its  object  or  intention.  The  2d  section 
provides  that  where  a  husband  shall  die  beneficially  entitled  to 
anv  land  for  an  interest  which  shall  not  entitle  his  widow  to  dower 
out  of  the  same  at  law,  and  such  interest,  whether  wholly  equitable 
or  partly  legal  and  partly  equitable,  shall  be  an  estate  of  inherit- 
ance in  possession,  or  equal  to  an  estate  of  inheritance  in  posses- 
sion (other  than  an  estate  in  joint  tenancy),  then  his  widow  shall  be 
entitled  in  equity  to  dower  out  of  the  same  land.  And  the  6th 
section  must  be  read  in  connection  with  this  and  as  qualifying  it, 
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when  it  says,  that  a  widow  shall  not  be  entitled  to  dower  out  of 
any  land  of  her  husband  when  in  the  deed  by  which  such  land 
was  conveyed  to  him,  or  by  any  deed  executed  by  him,  it  shall  be 
declared  that  his  widow  shall  not  be  entitled  to  dower  out  of  such 
land.  The  words  ^^  it  shall  be  declared  "  do  not  confine  the  opera- 
tion of  the  Act  to  future  deeds.  It  is  not  necessary  so  to  construe 
them,  for  the  words  ^'  shall  be  declared  "  are  used  here,  as  in  many 
other  legislative  provisions,  potentially,  and  mean  ^^  it  shall  be 
found  declared,"  the  expression  being  only  intended  to  provide 
that  the  predicated  state  of  circumstances  shall  be  found  to  exist 
when  the  Act  is  to  operate.  The  respondent's  argument  is,  in 
fact,  nothing  else  than  that  a  new  deed  ought  to  have  been  exe- 
cuted containing  the  same  words  as  the  existing  one.  But  what 
would  be  the  use  of  requiring  this  ?  Why  should  the  new  deed, 
which  the  husband  might  execute  at  any  time,  be  more  effectual 
than  the  old  one,  which  contains  all  that  the  Act  requires  for  the 
purpose  of  excluding  dower  ?  At  all  events  costs  should  not  have 
been  given,  it  being  the  rule  not  to  give  them  in  suits  for  setting 
out  dower. 

*  Mr.  FoUetty  in  reply.  —  On  the  question  of  costs  he  re-    *  690 
ferred  to  Seton  on  De'crees.  (a) 

The  Lord  Justice  Knight  Bruce. — The  Dower  Act  passed  in 
the  year  1833.  The  marriage  of  the  plaintiff  took  place  after  the 
year  1834.  The  conveyance,  upon  which  the  question  arises,  was 
made  in  the  year  1827.  The  controversy  is  as  to  the  effect  of  the 
words  "  and  to  the  intent  that  the  present  or  any  future  wife  of 
the  said  T.  W.  Pry  may  not  be  entitled  to  dower."  But  for  these 
words  it  is  admitted  that  the  plaintiff  would  have  a  right  to  the 
dower  which  she  claims.  Have  they  any  operation  or  effect  against 
her  ?  They  were,  when  used,  merely  superfluous,  operating  noth- 
ing; and  thefy  were  used  under  a  state  of  the  law  which  had  ceased 
to  exist  before  the  plaintiff's  marriage,  and  with  reference  to  that 
state.  They  were  not  used  with  reference  to  the  law  as  it  has  ^ 
stood  since  the  Dower  Act,  and  cannot,  I  conceive,  be  made  to 
apply  to  rights  under  the  new  law  introduced  by  it.  A  power 
given  in  1833  can  hardly  have  been  executed  by  something  written 
in  1827. 

(a)  Pages  382,  833  (2d  ed.). 
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I  think  the  Master  of  the  Bolls  right.  I  think  that  his  Honor 
was  also  right  as  to  the  costs  of  the  suit ;  but  with  regard  to  the 
costs  of  the  appeal,  the  Master  of  the  Rolls  having  expressed  doubt 
upon  the  case,  and  the  Lord  Justice  Tubner  not  being  satisfied  as 
to  the  correctness  of  the  decision  appealed  from,  I  consider  that, 
though  the  decree  will  stand,  there  should  be  no  costs  of  the 
appeal. 

*  691  *  The  Lord  Justice  Turner.  —  As  my  learned  brother 
has  so  strong  an  opinion  that  the  decree  was  right,  I  am 
probably  entirely  wrong  in  feeling  a  doubt  on  the  subject,  but  I 
confess  that  my  mind  is  not  satisfied  as  to  the  decision,  and  I  give 
no  opinion  upon  it. 


FIELD  V.  MOORE. 
FIELD  V.  BROWN. 

1855.    December  17.    Before  the  Lords  Justices. 

Where  a  ward  of  Court  married  without  coosent,  and  after  she  attained  her 
majority  executed,  by  the  direction  of  the  Court,  a  settlement  of  real 
estate  to  which  she  was  equitably  entitled,  but  did  not  acknowledge  the  deed 
according  to  the  Fines  and  Recoyeries  Act,  hdd,  that  her  heir  was  not 
bound.' 

Under  a  coyenant  that  if  the  coyenantor^s  wife  surriyed  him,  he,  his  heirs, 
executors  or  administrators  would  pay  her  a  specified  annuity  for  life,  and 
that,  for  better  securing  it,  he  or  his  heirs  would  grant  and  secure  the  same 
out  of  a  sufficient  part  of  the  real  estates  derised  to  him  by  a  particolar  will, 
hdd,  that  the  real  estates  were  only  secondarily  liable,  and  that  the  personal 
estate  of  the  coyenantor  was  the  primary  fund. 

This  was  an  appeal  from  a  decree  of  the  Master  of  the  Bolls, 
reported  in  the  19th  volume  of  Mr.  Beavan's  Reports,  (a)  declar- 
ing ineffectual,  —  as  against  the  plaintiff,  the  heir-at-law  of  his 
mother,  —  a  settlement  made,  after  her  marriage,  under  an  order 
of  the  Court. 

(a)  Page  176. 

'  See  Sharpe  v.  Foy,  L.  R.  4  Ch.  Ap.  85 ;  Hill  Trostees  (Sd  Am.  ed.),  71, 
72  and  note;  Leyering  v.  Heighe,  2  Md.  Ch.  81;  Leyering  9.  Leyering,  S 
Md.  Ch.  365 ;  Wilson  v.  McColloch,  19  Penn.  St.  77 ;  Perry  Tmsts,  §  84. 

[584] 


FIELD   V.  MOOBE.  —  HELD  V.  BROWN.  *  691 

The  father  of  Esther  Brown,  to  whom  the  property  in  question 
belonged,  had  three  children,  John,  Esther,  and  James.  He  made 
his  will,  by  which  he  devised  his  real  estate  to  trustees,  in  trust  to 
be  settled,  as  to  one  portion  of  the  estates,  in  trust  for  his  son 
John,  for  life,  with  remainder  to  his  children,  as  tenants  in  com- 
mon in  tail,  with  cross  remainders  between  them  in  tail,  and  in 
default  of  such  issue  to  be  divided  between  and  go  to  Esther  and 
James,  in  equal  moieties,  one  moiety  to  be  settled  upon  Esther,  for 
her  life,  with  remainder  to  her  children  as  tenants  in  com- 
mon in  tail,  and  in  default  of  *  such  issue  to  go  to  James  *  692 
for  his  life,  with  remainder  to  his  issue  in  tail ;  and  in  de- 
fault of  such  issue  to  the  testator's  right  heirs.  And  as  to  the 
other  moiety,  to  James  for  life,  with  remainder  to  his  children,  as 
tenants  in  common  in  tail ;  and  in  default  of  such  issue,  to  Esther, 
for  her  life,  with  remainder  to  her  children,  and  if  she  died  with- 
out issue,  to  the  testator's  right  heirs. 

A  second  portion  of  the  testator's  estate  he  directed  to  be  settled 
on  Esther  for  life,  for  her  separate  use,  without  power  of  anticipa- 
tion, with  ulterior  limitations,  exactly  similar  to  those  already 
stated  as  to  the  first  portion,  except  that  John  and  his  children 
were  substituted  for  Esther  and  her  children. 

The  third  and  remaining  portion  was  settled  on  exactly  similar 
trusts,  but  beginning  with  James,  and  the  remainder  was  in  favour 
of  John  and  Esther,  and  their  issue.  The  ultimate  remainder,  in 
all  cases,  was  to  the  testator's  right  heirs. 

The  testator  died  on  the  28th  of  February,  1842.  His  eldest 
son,  John,  died  in  July,  1844,  an  infant,  and  without  issue ;  so 
that  the  ulterior  limitation,  on  his  death,  took  effect,  as  to  his 
share,  in  favour  of  Esther  and  James  and  their  children. 

In  1846  a  bill  was  filed  by  Esther,  then  an  infant,  by  her  next 
friend,  for  the  purpose  of  having  the  trusts  of  the  father's  will 
executed  under  the  direction  of  the  Court. 

In  June,  1847,  when  eighteen  years  of  age,  she  married  a  person 
of  the  name  of  Samuel  Brown,  without  the  sanction  of  the  Court, 
under  circumstances  of  great  culpability  on  the  part  of 
Samuel  Brown,  and  by  an  *  order  dated  the  25th  of  August,  *  693 
1848,  it  was  referred  to  Mr.  Tinney  to  approve  of  a  proper 
settlement  of  all  the  property  to  which  Esther  was  entitled  upon 
herself  and  her  children,  and  excluding  Samuel  Brown. 

The  report  of  the  Master  was  delayed,  for  some  reason  that  did 
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not  appear,  for  three  years,  and  in  the  mean  time  Esther  had,  on 
May  31, 1850,  attained  her  age  of  twenty-one  years.  Afterwards, 
on  the  26th  of  June,  1851,  the  Master  made  his  report,  approving 
of  the  terms  of  a  settlement,  according  to  which  Samuel  Brown 
was  to  covenant  to  execute  all  proper  deeds  for  vesting  the  real 
and  personal  estate  of  Esther  Brown  in  trustees,  who  were  to 
hold  the  property  upon  trusts  for  sale  and  for  the  benefit  of 
Esther  Brown  and  her  children,  excluding  Samuel  Brown  from 
the  enjoyment  of  any  portion  of  the  then  existing  property  of 
Esther.  On  the  5th  of  July,  1851,  the  Court  made  an  order  di- 
recting that  the  settlement  should  include  any  property  to  be 
thereafter  acquired  by  Esther  Brown,  and,  subject  to  that  addition, 
confirmed  the  Master's  report. 

On  the  30th  of  December,  1851,  a  deed  was  accordingly  made 
between  Samuel  Brown  of  the  first  part,  Esther  of  the  second  part, 
and  three  trustees  of  the  third  part.  It  recited  the  institution  of 
the  suit  for  carrying  into  execution  the  trusts  of  the  father's  will, 
the  marriage  of  Esther,  and  the  order  of  the  25th  of  August, 
1848.  It  then  recited  the  report  of  the  Master  at  length,  which 
contained  a  statement  of  the  trusts  of  the  will  of  the  father,  and 
the  order  of  the  25th  of  June,  1851.  It  then  recited  that  the 
Master  had  approved  of  the  deed  in  question  as  a  proper  deed,  by 
a  report  on  the  16th  of  December  then  instant,  and  had  directed 
that  it  should  be  executed  by  all  the  parties  thereto.  The  indent- 
ure then  witnessed,  that  in  pursuance  of  the  said  order  of 
*  694  the  5th  day  of  *  July,  1851,  and  for  and  in  consideration 
of  the  premises,  he  the  said  Samuel  Brown  did  thereby, 
for  himself,  his  heirs,  executors,  and  administrators,  covenant 
with  the  trustees  that  he  the  said  Samuel  Brown,  his  heirs,  execu- 
tors, and  administrators,  and  all  persons  lawfully  or  equitably 
claiming  or  to  claim  any  estate,  right,  title,  or  interest  whatsoever, 
by,  from,  under,  or  in  trust  for  him,  them,  or  any  of  them,  of  and 
in  the  real  and  personal  property  hereinafter  covenanted  to  be 
settled,  or  any  part  thereof,  would,  when  thei'eunto  required  by 
the  trustees,  make,  do,  and  execute  all  proper  conveyances  for 
vesting  in  the  trustees  all  the  real  and  personal  estate  and  eflTects 
whatsoever  and  wheresoever  of  or  to  which  the  said  Esther  Brown, 
or  the  said  Samuel  Brown  in  right  of  Esther  Brown,  or  any  person 
or  persons  in  trust  for  them  or  either  of  them  in  such  right  as 
aforesaid,  was  or  were  then  seised  or  possessed  or  entitled,  in 
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possession,  reversion,  remainder,  expectancy,  or  contingency,  for 
any  estate,  right,  title,  or  interest  whatsoever,  or  which  at  any  time 
thereafter  should  by  any  descent,  transmission,  demise,  gift,  dona- 
tion, representation  or  otherwise  descend  to  or  devolve  upon  or 
vest  in  the  said  Esther  Brown  or  the  said  Samuel  Brown,  or  his 
executors  or  administrators,  in  her  right  for  any  estate  or  interest 
whatsoever,  either  at  law  or  in  equity,  in  possession,  reversion, 
remainder,  expectancy,  or  contingency,  with  the  exception  therein 
mentioned,  which  was  that  of  the  life-estate  of  Esther  Brown  in 
the  estates  by  the  will  of  her  father  directed  to  be  settled  on  his 
son  John  and  his  issue,  and  which,  under  the  order  of  the  5th  of 
July,  1851,  was  to  be  conveyed  and  settled  to  the  separate  use  and 
benefit  of  the  said  Esther  Brown,  as  therein  mentioned.  After 
giving  a  power  to  the  trustees  to  sell  the  real  estate  and  convert  it 
into  personalty,  and  after  limitations  to  Mrs.  Brown  for  life,  with 
remainder  to  her  issue,  there  was  an  ultimate  trust  in  de- 
fault of  issue  thus  expressed :  "  Under  *  and  subject  to  *  695 
such  further  provisos,  agreements,  and  declarations  (not 
being  for  the  benefit  of  the  said  Samuel  Brown)  as  she  the  said 
Esther  Brown  shall,  whether  covert  or  sole,  by  her  last  will  and 
testament  in  writing,  or  any  codicil  or  codicils  thereto,  direct  or 
appoint,  and  in  default  thereof  then  to  her  own  next  of  kin  ac- 
cording to  the  statute.  '* 

The  settlement  was  executed  by  all  the  parties  to  it,  including 
Esther  Brown,  but  no  conveyance  of  the  real  estate  had  ever  been 
executed,  nor  had  she  ever  acknowledged  any  deed  under  the 
Pines  and  Recoveries  Abolition  Act  (3  &  4  Will.  4,  c.  74).  Her 
brother  James  attained  twenty-one,  married,  and  afterwards,  on 
the  12th  of  May,  1853,  died  without  issue,  and  thereupon  the  re- 
version in  fee  in  all  the  real  estates  descended  on  her.  On  the  3d 
of  May,  1853,  and  on  the  30th  of  July,  1853,  orders  were  made 
directing  that  the  trustees  of  the  testator's  will,  and  all  other 
necessary  and  proper  parties  to  the  suit,  should  join  in  and 
execute  proper  deeds,  to  be  settled  by  the  Judge,  for  settling  the 
testator's  estates,  according  to  the  directions  contained  in  his  will, 
having  regard  to  the  subsequent  events.  A  settlement  was  pre- 
pared in  chambers,  but  never  executed. 

Esther  Brown  made  her  will  on  the  23d  of  November,  1853, 
whereby  she  purported,  by  virtue  of  her  power,  to  appoint  the 
whole  property  to  the  defendant  Wingfield. 
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She  died  without  issue  on  the  5th  of  December,  1853,  and 
thereupon  the  plaintiff,  as  her  heir-at-law,  filed  the  bill  in  the 
present  suit  praying  that  it  might  be  declared  that  the  plaintiff,  as 
her  heir-at-law  and  customary  heir,  became  upon  her  death  abso- 
lutely entitled  to  all  the  freehold,  copyhold,  and  life  leasehold 
estates  devised  by  the  will  of  the  testator  or  purchased!  by  the 
trustees  of  his  will  since  his  death. 

« 

*  696       *  Besides  the  question  as  to  the  validity  of  the  settle- 

ment as  against  the  heir,  which  was  that  principally  argued, 
there  was  another  raised  by  the  bill,  and  which  arose  under  the 
marriage  settlement  of  James  Field.  This  settlement  contained 
a  covenant  with  the  trustees  tliat  if  the  intended  marriage  should 
take  effect,  and  James  Field's  wife  should  happen  to  survive  him, 
then  and  in  such  case,  and  from  and  after  his  decease,  his  heirs, 
executors,  and  administrators,  should  pay  or  cause  to  be  paid  to 
his  said  wife  or  her  assigns  during  her  life,  if  she  should  so  long 
continue  his  widow,  but  not  otherwise,  for  her  or  their  own  use 
an  annuity  of  2002. ;  and  that  for  the  better  securing  the  said 
annuity  the  said  James  Field  and  his  heirs  should,  if  and  so  far 
as  he  lawfully  could,  and  by  such  conveyances  and  assurances  as 
counsel  should  advise,  grant  and  secure  the  same  out  of  a  suf- 
ficient portion  of  the  hereditaments  devised  to  or  in  trust  for  him 
by  the  will  of  his  late  father  James  Field,  and  thereby  directed  to 
be  settled  to  or  for  the  use  and  benefit  of  him  the  said  James 
Field  and  his  assigns,  with  such  power  of  distress  and  entry  and 
other  powers  and  provisions  as  were  applicable  thereto. 

With  reference  to  this  settlement  the  bill  prayed  that  it  might 
be  declared  that  the  personal  estate  of  James  Field,  the  son,  was 
the  primary  fund  for  the  satisfaction  of  the  annuity  of  200/. 
secured  by  the  indenture  of  the  2d  of  November,  1852,  and  that 
a  competent  part  of  such  personal  estate  might  be  set  apart  to 
indemnify  against  such  annuity  the  fireehold,  copyhold,  and  life 
leasehold  estates  to  which  the  plaintiff  was  entitled. 

il&.  Rolt,  Mr.  CM^me^  and  Mr.  Srskine,  for  the  plaintiff.  — 
They  contended  that  the  Court  had  no  jurisdiction  to 

*  697  *  bind  the  wife's  property,  and  referred  to  Satnll  v.  So- 

riff,  (a)  Taylor  v.  Philips,  (b^  Harvey  v.  Ashley ,  (e)  Durm- 

{a)  2  CoU.  721.  (h)  2  Vcs.  Sen.  23.  (c)  3  Atk.  607. 
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« 

ford  V.  JJaney  (a)  Wood  v.  Patteson,  (6)  Mussel  v.  Busselj  (c) 
Simaon  v.  Jones^  (d)  Stamper  v.  Barker^  (e)  Lassence  v.  2Vcr- 
ney,  (^)   jFranA  v.  Franks  (JC)  Jordan  v.   eTSm^*,  (t)   Clough  v. 

They  also  referred  to  Master  v.  2>e  Oroismar^  (I)  Butcher  v. 
Butcher^  (m)  Calvert  v.  Q-odfrey,  (n)  Ramsden  v.  Smith,  (o) 

On  the  question  as  to  the  personal  estate  being  primarily  liable 
for  payment  of  the  annuity,  they  contended  that  the  case  was  dis- 
tinguishable from  Loosemore  y.  Knapman  (|?)  and  Lanoy  y.  Duke 
of  Atholj  (q)  and  that  the  real  estate  was  only  secondarily  liable. 

The  SoUcitor- General  (Sir  Bichard  Bbthbll),  Mr.  Greene  and 
Mr.  Jones  Bateman^  for  the  defendaiit  Wingfield,  the  appointee 
under  Mrs.  Brown's  will.  —  First.  Esther  Brown's  estate  was 
purely  equitable,  and  the  Court  had  therefore  power  to  bind  it  by 
its  orders  without  the  necessity  of  any  formal  legal  assurance. 

Such  an  interest  is,  in  its  nature,  neither  jus  in  re  nor  jv^  ad 
rem,  but  is  founded  simply  on  confidence  in  the  person,  and  is 
therefore  not  subject  to  rules  applicable  to  legal  estates.  It 
is  created  by  mere  contract  or  agreement,  *  and  capable  *  698 
of  being  transferred  by  a  manifestation  of  intention  indi- 
cated by  any  form  of  words  being  '^goyerned  by  intention  not 
coerced  by  form."  Smith  y.  Frederick,  (r)  Sanders's  Uses  and 
Trusts.  (») 

With  respect  to  such  an  estate,  the  order  of  the  Court  is  com- 
pletely effectual,  and  the  beneficial  interest  is  as  conclusiyely 
bound  by  it  for  all  purposes,  whether  of  transfer,  charge,  or 
declaration  of  ownership,  as  it  could  be  by  any  instrument  exe- 
cuted by  the  owner  of  the  equity.  And  it  is  the  constant  practice 
of  Court,  in  analogous  cases,  such  as  sales  under  a  decree,  to 
direct  the  conyeyance  to  be  executed  only  by  the  owners  of  the 

(a)  1  Bro.  C.  C.  106.  (0   11  Beav.  184. 

(6)  10  Beav.  641.  (to)  14  Beav.  222. 

(c)  1  MoU.  625.  (n)  6  Beav.  97. 

(d)  2  Rufls.  &  Myl.  365.  (o)  2  Drew.  298. 
(0  5  Madd.  167.  (/>)  Kay,  123. 
Ig)  1  Mac.  &  G.  651.  \q)  2  Atk.  444. 
(h)  3  Myl.  &  Cp.  171.  (r)   1  Buss.  174. 
(0   2  Ph.  170.  («)  Vol.  I.  p.  877. 


(ft)  6  Vea.  710. 
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legal  estate,  the  order  of  the  Court  binding  all  equities.  Re 
William*8  Eitdte^  (a)  Whitla  v.  Hdlidaifj  (6)  Head  v.  Lard  Teyn- 
ham^  (<?)  Button  v.  Mayncy  (d)  Wakeman  v.  The  Ihicheea  of 
RvMand.  (e) 

In  the  next  place,  this  Court  has  power  to  contract  on  behalf 
of  a  married  woman,  and  to  enforce  performance  of  the  contract. 
The  disability  of  coverture  diflFers  from  that  of  infancy,  with 
which  it  has  been  confounded  in  the  argument  on  the  other  side. 
Here  Mrs.  Brown  was  an  adult  when  she  executed  the  settlement. 
The  disability  of  infancy  is  want  of  discretion,  which  the  Court 
cannot  remove;  that  of  coverture  arises  from  marital  influence 
against  which  the  Court  has  the  means  of  providing.  Courts  of 
Law  did  so  by  a  fictitious  action,  and  Courts  of  Equity  by  ex- 
amination. This  consideration  distinguishes  the  case  from  Sor 
vill  V.  SavUl^(^g)  Taylor  v.  Philips^  (A)  Harvey  v.  AMey^(J)  and 

the  other  cases  referred  to  on  the  other  side.  In  the 
*  699   Earl  of  Buckingham  *  v.  Brewry,  (k)  the  general  question 

was  argued  in  the  House  of  Lords,  whether,  with  the 
sanction  of  this  Court,  a  valid  jointure  could  be  made  upon  an 
infant  so  as  to  bar  her  dower,  and  Lord  Habdwicke  said :  ''  But 
it  is  objected,  that  the  Court  of  Chancery  does  no  more  than  the 
father  or  guardian,  the  best  it  can,  but  the  infant  has  the  same 
privilege  to  waive  when  she  comes  of  age.  When  this  was  the 
only  answer  given  by  so  able  an  advocate  as  the  Solicitor-General, 
I  conclude  it  unanswerable,  for  this  is  no  answer  at  all.  It  is  saying 
no  more  than  that  this  great  Court  draws  in  and  deludes  families. 
People  think  when  they  resort  to  that  Court  in  respect  of  infants, 
that  it  has  a  sovereign  jurisdiction  for  what  they  do,  and  that 
trustees  and  all  are  indemnified,  and  what  is  so  done  must  be  in 
the  case  of  infants.  It  is  improper  for  me  to  mention  my  own 
precedents,  but  in  this  practice  I  followed  a  great  example,  Lord 
Nottingham  (and  here  his  Lordship  enumerated  all  the  Chan- 
cellors, including  Lord  Talbot).  Have  they  all  concurred  to 
draw  in  and  delude  families  ?    If  this  should  be  law,  every  one  of 

(a)  5  De  G.  &  Sm.  616.  (g)  2  CoU.  721. 

(b)  4  Dr.  &  War.  267.  (h)  2  Ves.  Sen.  23. 

(c)  1  Cox,  67.  (i)   8Atk.607. 

(d)  3  Jo.  &  Lat.  686.  (k)  2  Eden,  60. 
(«)  8  Vea.  604. 
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US  deserved  to  have  been  impeached  as  being  guilty  of  the  greatest 
abuse  and  delusion  of  families.  Such  a  series  of  practice  and 
precedents  make  the  law.  A  great  part  of  the  common  law  is  so. 
What  therefore  might  not  be  the  consequence  of  overturning  all 
this  established  course  ?  " 

In  this  case,  there  exists  no  necessity  for  the  safeguard  and  pro- 
tection of  the  Court  through  the  medium  of  a  fine  or  deed  acknowl- 
edged —  no  possibility  of  marital  influence  —  proceedings  having 
been  taken  to  annul  the  marriage,  and  all  intercourse  between 
husband  and  wife  having  been  interdicted.  ^'  Gessante  ratione 
cessat  et  lex."  In  such  a  case  Lord  Chancellor  Manners 
said,  "  From  *  the  adverse  manner  she  acted  towards  her  *  700 
husband,  she  must  be  considered  as  a  feme  sole,^*  Burke 
V.  Cro9hie.(a) 

Moreover,  there  is  a  distinction  between  cases  where  the  order 
has  been  merely  administrative,  and  where  there  has  been  adverse 
litigation  or  a  proceeding  upon  a  contempt.  A  further  material 
consideration  is,  that  there  has  been  here  an  absolute  decree  for 
conveyance,  which  converted  Mrs.  Brown  as  to  the  whole  of  her 
estate  into  a  trustee,  and  her  heir  may  consequently  be  directed 
to  convey  according  to  the  direction  of  the  Court  already  given ; 
and  the  Court,  in  cases  of  election  and  in  foreclosure  suits,  is  in 
the  constant  habit  of  binding  the  estates  of  married  women.  Mai" 
lack  V.  Q-altan,  (6)  Ardesoife  v.  Bennet^  (tf)  Cavan  v.  PuUeney^  (d) 
Thimer  v.  Turner,  (e) 

A  further  ground  for  holding  the  decree  to  have  been  binding 
on  Mrs.  Brown  is,  that  she  was  the  plaintiff*,  and  thereby  submitted 
her  rights  and  interests  to  the  direction  of  the  Court.  Au9ten  v. 
Hdlsey.  (j)  It  is  a  familiar  distinction,  that  even  an  infant  is 
bound  by  the  result  of  a  suit  instituted  by  himself,  though  he 
would  not  have  been  if  he  had  been  merely  a  defendant. 

And,  lastly,  the  Court,  for  the  protection  of  married  women, 
has  many  times  made  orders  binding  their  real  property,  so  as  to 
give  them  the  same  control  over  it  as  far  as  possible  as  if  coverture 
did  not  exist.  Sturgia  v.  Champney%^  (Ji)  Newenham  v.  Pern- 
berton,  (i) 

(a)  1  Ball  &  B.  489.  (e)  2  De  G.,  M.  &  O.  28. 

(6)  3  P.  Wms.  362.  {g)  2  Sim.  &  St.  123,  n. 

(c)  1  Dick.  463.  (h)  6  Myi.  &  Cr.  97. 

{d)  2  Ves.  Jr.  644.  (0   IDe  G.  &  Sm.  644. 
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*  701        *  They  also  referred  to  Mary  Partington's  CasCj  (a)  Rip- 

pan  V.  Dawding,  (6)  Oldham  v.  HvgheSj  (c)  Mtlner  v.  Lard 
Harewaady  (c?)  Drwry  v.  Drury^  («)  TFryfA^  v.  Cadogan^  (^)  A'r- 
Aett  V.  ffibberty  (A)  Simsan  v.  Janes,  (i)  Re  Walker j  (k)  Hanson  v. 
Keating,  (l)  Hobsan  v.  Ferraby,  (m)  Baldwin  v.  Baldmn,  (n) 
Cave  V.  (7avc,  (o)  Hewisan  v.  Negus,  (^p)  Blackie  v.  Clarke,  (y)  ^ 
j9arte  Blake,  (r)  ilfarttn  v.  Faster,  («)  Williams  on  Executors ;  (t) 
and  with  reference  to  the  question  of  the  annuity,  Ghraves  y. 
Hicks,  (u)  Loasemare  v.  J^nopnuin,  (v)  and  Lanoy  y,  Duke  of 
AthaL  (w) 

JMr.  jB.  Palmer  and  Jtfr.  TFoZ/bri,  for  the  trustees. 

Mr.  Follett,  Mr.  Shaptery  Mr.  Rogers^  and  Mr.  Shebbeare^  for 
the  other  parties. 

Their  Lordships  desired  the  case  to  stand  over  that  they  might 
consider  whether  it  would  be  necessary  to  hear  a  reply. 

December  17. 

The  Lord  Justice  Tubneb.  —  Some  of  the  cases  which  were 

cited  in  the  argument  in  the  present  case  having  been  decided  by 

my  learned  brother  as  Vice-Chancellor,  he  has  requested 

*  702    me  to  deliver  *  our  joint  opinion  on  the  present  appeal. 

The  language  of  the  judgment,  therefore,  will  be  considered 
as  attributable  to  me,  but  we  are  perfectly  agreed  in  the  conclusion 
at  which  we  have  arrived. 

This  bill  is  filed  by  John  Joseph  Field,  the  heir-at-law  and  cus- 
tomary heir  of  Esther  Brown,  the  late  wife  of  the  defendant  Sam- 

(a)  5  Rep.  43.  (n)  6  De  6.  &  Sm.  819. 

(&)  Amb.  565.  (o)  15  Beav.  227. 

(c)  2Atk.452.  (p)  16  Beav.  594. 

Id)  18  Yes.  259.  (g)  15  Beav.  595. 

(«)  2  Eden,  39.  (r)  16  Beav.  463. 

Ig)  2  Eden,  239.  (a)  .7  De  6.,  M.  &  6.  98. 

(A)  3  Myl.  &  K.  227.  (Q  Page  1445. 

(0  2  Rus8.  &  Myl.  865.  (u)  6  Sim.  391. 

(k)  U,  &  G.  299.  (o)  Kay,  123. 

(Q  4  Hare,  1.  (w)  2  Atk.  444. 
(m)  2  ColL  412. 
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uel  Brown,  praying  that  it  may  be  declared  —  [his  Lordship  read 
the  prayer]. 

The  bill,  therefore,  presents  two  questions :  1st,  the  question  as 
to  the  plaintiff's  title  to  the  estates,  and  2d,  the  question  as  to  the 
annuity  of  200^  The  two  questions  are  perfectly  distinct,  and  in 
disposing  of  the  case  it  will  be  convenient  to  deal  with  tliem  separ 
rately ;  and,  first,  as  to  the  title  to  the  estates. 

The  facts  are  these :  [His  Lordship  stated  them.] 

In  this  state  of  circumstances  the  plaintiff's  title  to  the  estates 
depends  upon  the  question,  whether  the  power  to  appoint  by  will 
given  to  Esther  Brown  by  the  settlement  of  80th  December,  1861, 
was  well  created.  If  the  power  was  well  created,  there  is  no  doubt 
that  it  was  well  exercised,  and  the  plaintiff  has  no  title. 

In  determining  this  point  as  to  the  creation  of  the  power,  I  have 
found  it  convenient  to  consider  the  question :  first,  as  it  would 
stand  in  simple  cases;  and  secondly,  as  it  stands  under  the  special 
circumstances  presented  by  the  case  before  us. 

Let  us  suppose,  then,  in  the  first  place,  a  marriage  between 
adults,  and  an  agreement  before  the  marriage  for  a  settlement  of 
the  wife's  real  estates  under  which  such  a  power  of  appoint- 
ment was  agreed  to  be  reserved  to  her.  *  Would  the  power  *  703 
in  such  a  case  be  well  created  ?  In  the  case  supposed,  the 
wife  would  have  been  competent  to  contract,  and  would  have  con- 
tracted, for  the  creation  of  the  power.  Upon  principle,  therefore, 
there  can  be  no  objection  to  its  validity,  nor  is  authority  wanting 
to  show  that  it  would  be  valid.  It  was  so  determined  in  Wright  v. 
Lord  Cadogan^  (a)  upon  review  of  the  doubt  expressed  by  Lord 
Hardwicke  in  Peacock  v.  Monk.  (6) 

It  is  to  be  observed,  however,  that  every  passage  in  the  judg- 
ment in  Wright  v.  Lord  Cadogan^  (a)  which  has  reference  to  this 
subject,  is  strictly  confined  to  the  case  of  antenuptial  contract. 
The  judgment  indeed  is  so  carefully  worded  in  this  respect  as  of 
itself  to  suggest  the  doubt  whether  such  a  power  contained  in  a 
post-nuptial  settlement  could  be  supported. 

Let  us  suppose,  then,  in  the  case  which  has  been  put  of  a  mar- 
riage between  adults,  that  there  is  no  antenuptial  agreement,  but 
a  post-nuptial  settlement  is  made  of  the  wife's  real  estate,  contain- 
ing such  a  power  of  appointment,  —  would  the  power  be  valid  ? 

(a)  2  Eden,  289.  (6)  2  Tei.  Sen.  190. 
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Upon  principle  it  would  seem  to  be  clear  that  it  would  not,  for  the 
wife's  capacity  to  contract,  which  gave  validity  to  the  power  in  the 
case  of  the  antenuptial  agreement,  is  gone  by  the  marriage.  She 
has  become  incapable  of  contracting.  On  this  point  also  authority 
concurs  with  principle.  That  such  a  power,  created  by  a  post- 
nuptial settlement,  would  not  be  valid  was  held  by  Lord  Redes- 
dale  in  Dillon  v.  Grace,  (a)  and  by  Lord  Hardwicke  in  CkurchQl 
V.  Dibbin.  (5)     In  that  case  there  had  been  a  settlement  made  on 

the  marriage  of  Thomas  Dibbin  and  his  wife,  by  which  the 
♦  704    wife  conveyed  several  lands  and  tenements  ♦  to  the  use  of 

herself  for  life,  and  afterwards,  in  strict  settlement,  to  the 
issue  of  the  marriage,  and  in  default  of  issue,  as  to  part,  to  the  use 
of  the  husband ;  as  to  the  other  part  to  the  trustees  and  their 
heirs,  who  were  to  stand  seised  in  trust  to  and  for  the  benefit  and 
behalf  of  such  person  and  persons,  and  for  such  estate,  as  she 
should,  notwithstanding  her  coverture,  by  deed  or  will  or  any 
writing,  purporting  to  be  so  signed  and  sealed  by  her  in  the  pres- 
ence of  two  witnesses,  appoint.  It  appears,  I  think,  that  the  wife 
had  in  that  case  a  large  separate  income,  and  with  that  separate 
income  she  had  purchased  a  freehold  estate ;  and  she  had  after- 
wards, in  the  exercise  of  her  power  given  to  her  by  the  settlement, 
given  the  residue  of  her  estate ;  and  the  question  arose  whether 
one  particular  estate,  which  she  had  contracted  to  purchase,  but 
the  contract  for  which  had  not  been  completed,  passed  under  the 
execution  of  her  power.  The  case  involves  a  great  deal  of  dis- 
cussion upon  the  subject  of  powers  of  appointment  of  this  descrip- 
tion, and  the  creation  of  those  powers.  At  page  72  of  the  report 
I  find  this  passage  in  the  course  of  the  argument  of  Mr.  Henley : 
"  The  question  was,  first,  whether  the  testator  had  any  right  under 
the  power  by  will  to  dispose  of  the  after-purchased  estates,  being 
the  produce  of  her  separate  estate."  I  find  that  question  followed 
by  this  statement  of  the  Lord  Chancellor :  "  Upon  this  it  was  ar- 
gued, and  the  Chancellor  agreed,  that  an  agreement  between  hus- 
band and  wife  that  the  wife  should  be  at  liberty  to  dispose  of  her 
personal  estate  will  enable  her  to  do  so ;  and  the  Solicitor-General 
said,  that  where  a  woman  has  a  separate  estate,  the  Spiritual 
Court  will  grant  probate  to  her  will,  though  there  be  no  such  agree- 
ment."   Then  the  Lord  Chancellor  proceeds  thus :    ^^  But  no 

(a)  2  Sch.  &  Lef.  4M.  (h)  9  Sim.  447,  n. 
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agreement  between  husband  and  wife  giving  her  leave  to  dispose 
by  will  of  a  real  estate  will  be  of  any  effect,  because  it  is  a 
third  person  in  this  case,  the  heir-at-law  of  the  woman,  *  that  *  705 
would  be  defeated  by  it,  which  he  cannot  be  by  such  a  will, 
unless  the  lands  were  conveyed  to  trustees,  reserving  to  the  feme 
covert  a  power  of  appointing  uses,  in  which  case  it  would  be  good, 
for  the  appointment  takes  its  force  from  the  conveyance.  Sepa- 
rate personal  estate  of  the  wife,  therefore,  though  by  agreement  she 
had  power  to  dispose  of  it,  if  she  lays  it  out  in  lands,  and  those 
lands  are  accordingly  conveyed  to  her  use,  those  lands  cannot  be 
disposed  of  by  a  will  during  her  coverture."  And  in  a  later  pas- 
sage of  the  same  judgment  the  same  subject  is  dealt  with  more 
fully  by  the  Lord  Chancellor.  At  page  84  he  deals  with  the  ques- 
tion of  her  power  to  appoint  the  estate  which  had  been  purchased, 
but  the  purchase  of  which  had  not  been  completed.  "  Another 
question  there  is  in  respect  to  the  lands  contracted  for  with  Wil- 
liam Saunders,  whether  she  could  devise  those  lands,  as  they  were 
purchased  by  her  out  of  her  separate  personal  estate.  Where  a 
feme  covert  has  a  separate  personal  estate,  the  general  rule  of  the 
Court  has  been,  that  she  may  dispose  of  it,  or  of  any  personal 
thing,  purchased  with  or  arising  from  it,  and  several  cases  have 
been  so  determined ;  but  if  part  of  that  personal  estate  is  laid  out 
in  the  purchase  of  lands,  though  those  lands  are  the  fruit  of  and 
do  arise  from  that  separate  estate,  there  is  no  authority  to  say  she 
may  dispose  of  them,  for  there  comes  in  another  person,  an  heir- 
at-law,  to  be  disinherited,  and  he  cannot  be  bound  by  any  agree- 
ment of  the  husband.  If  there  be  an  agreement  between  husband 
and  wife,  intended  to  enable  her  to  dispose  of  lands,  however 
strong,  it  would  be  of  no  force,  for  by  no  method  can  an  heir-at- 
law  of  Si  feme  covert  be  disinherited  but  by  proper  conveyance,  fine, 
declaration  of  use,  or  appointment,  by  vesting  the  whole  in  trus- 
tees in  trust  for  such  person  as  the  wife  shall  appoint,  as  the  power 
is  here,  or  by  limiting  it  to  such  use  as  she  should  appoint; 
and  then,  when  she  makes  an  appointment,  by  *  the  Statute  *  706 
of  Uses,  that  appointee  takes  from  the  original  conveyance 
in  which  the  power  is  created,  and  not  from  the  particular  instru- 
ment by  which  it  is  executed.  Where  lands  are  purchased  after, 
there  is  no  trust,  no  use,  that  can  give  force  to  an  appointment  of 
them.  But  then  with  respect  to  Saunders,  the  contract  not  being 
executed  "  (that  contract  which  had  been  made  for  the  purchase 
VOL.  vn.  86  [  646  ] 
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of  the  estate  from  Saunders  not  having  been  carried  into  effect), 
^^  he,  it  is  said,  must  be  considered  as  a  trustee ;  yet,  as  it  is  con- 
sidered as  a  thing  done,  it  must  have  the  same  legal  and  equitable 
constructions.  I  agree  he  is  in  certain  cases  to  be  considered  as 
a  trustee,  but  had  this  been  conveyed  to  trustees  ?  A  feme  eovert^ 
without  a  particular  power,  can  no  more  appoint  a  trust  estate  than 
a  legal  one.  Therefore,  as  the  purchased  lands  are  not  such  as 
she  had  a  power  over,  I  am  of  opinion^  they  cannot  pass  by  any 
part  of  her  will,  but  must  go  to  the  heir-at-law." 

Such,  then,  being  the  state  of  the  law  with  reference  to  powers 
of  appointment  over  their  real  estates  given  to  married  women  by 
articles  and  settlements  made  upon  and  after  their  marriage  when 
adults,  let  us  next  suppose  the  wife  to  be  an  infant  at  the  time  of 
the  marriage  and  the  settlement  containing  such  a  power  to  be 
made  before  the  marriage  and  with  the  full  consent  of  the  parents 
or  guardians  of  the  infant.  Would  the  power  be  valid  in  such  a 
case  ?  That  the  infant  could  not  contract  is  plain.'  Could  the 
parents  or  guardians  contract  for  her  ?  The  fee  of  an  infant's  es- 
tate does  not  vest  in  the  guardian,  and  during  the  minority  of  the 
infant,  the  guardian  holds  only  as  a  trustee.  Even  if  authority, 
therefore,  was  wanting  on  the  point,  it  would  be  diflScult  to  hold 
that  any  contract  by  the  guardian  could  bind  the  real  estate  of  the 
infant.  It  is,  however,  well  settled  by  the  authorities,  that 
*  707  parents  or  guardians  have  no  power  *  to  bind  the  real  es- 
tates of  their  infant  wards  by  settlement  made  upon  their 
marriages.  ^  It  was  so  held  by  Lord  Nottingham  in  Saluhury  v. 
Bagott.  (a)  In  that  case,  estates  were  agreed  to  be  settled  upon 
the  marriage  of  William,  the  plaintiff's  grandfather,  to  uses  under 
which  the  plaintiff  would  have  been  tenant  in  tail.  Some  of  the 
estates  were  afterwards  settled  upon  a  younger  son  of  William, 
and  Sir  Walter  Bagott,  the  defendant,  being  the  husband  of  the 
daughter  of  the  younger  son,  claimed  under  the  latter  settlement. 
A  suit  being  instituted  by  the  plaintiff  to  recover  the  estates,  Sir 
Walter  Bagott  set  up  the  defence  that  he  was  a  purchaser  for  value, 
without  notice  of  the  articles,  and  Lord  Nottingham  addresses 
himself  in  his  observations  to  this  point :  '^  And  here  the  first 
thing  to  be  considered  in  point  of  fact  is,  the  time  when  Sir  Wal- 
ter Bagott  became  a  purchaser.    Plainly,  not  at  the  time  of  bis 

(a)  2  Swanst.  608. 
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marriage ;  for  his  lady  was  an  infant,  and  could  not  contract  for 
her  estate,  though  she  might  contract  for  her  person ;  and,  ergo^ 
articles  to  settle  her  estate  are  Toid,  and  avail  not  in  the  case." 

Now  although  some  doubt  seems  afterwards  to  have  grown  up 
on  the  point  in  consequence  of  what  fell  from  Lord  Macclesfield 
in  Cannel  v.  Buckle,  (a)  the  later  authorities  have  removed  that 
doubt.  It  is  sufficient  on  this  head  to  refer  to  the  decision  of  Lord 
Thurlow  in  Clough  v.  Clough,  (5)  and  the  dicta  of  Lord  Eldon  in 
Milner  v.  Harewood,  (e)  and  of  Sir  John  Leach  in  Simson  v. 
Jones,  (rf)  I  am  aware  of  no  more  modem  authority  having  the 
least  tendency  to  controvert  this  point. 

*  K  the  power  would  not  be  valid  in  an  antenuptial  settle-    ♦  708 
ment,  it  is  hardly  necessary  to  say  that  it  could  not  possibly 
be  valid  in  a  post-nuptial  one ;  but  if  authority  be  desired  on  this 
point  also,  what  is  said  by  Sir  John  Leach,  in  Stamper  v.  Bar- 
ker, (e)  seems  to  be  decisive  upon  it. 

In  that  case,  first  of  all,  there  had  been  a  marriage  of  the  lady 
entitled  to  personal  estate,  then  there  had  been  the  separation,  and 
during  her  minority  articles  entered  into  for  apportioning  the 
interest  of  the  husband  and  wife  in  the  property  of  the  wife,  in 
consequence  of  the  separation;  and  the  father  of  the  lady  had 
joined  in  these  articles.  Sir  John  Leach  says :  "  If  the  plaintiflF's 
husband  had  survived  her  mother,  and  the  property  had  come  into 
possession  "  (the  plaintiff,  it  must  be  observed,  claimed  the  whole 
property,  alleging  that  she  was  not  bound  by  the  deed  of  separa- 
tion), "  the  provision  made  for  the  wife  by  the  deed  of  separation 
would  have  been  a  full  satisfaction  for  her  equity,  being  the  share 
which  the  Court  usually  attributes  to  the  wife."  (The  deed  of  sep- 
aration had  divided  the  property  into  moieties.)  "  But  whether, 
in  the  event  which  has  actually  happened,  the  wife,  as  against  the 
representatives  of  the  husband,  is,  by  the  deed  of  separation,  effect- 
ually excluded  from  her  title  by  survivorship.  At  the  time  of  this 
deed,  the  lady,  as  an  infant,  was  incapable  of  contract ;  she  was 
also  incapable  of  contract  as  a  feme  covert,  and  especially  of  con- 
tract with  her  husband.  As  far,  therefore,  as  this  deed  is  to  be 
considered  as  the  act  of  this  lady,  it  must  be  a  mere  nullity.  It  is 
said  that  her  father  was  party  to  this  deed  on  her  behalf,  and  that 

(a)  2  P.  Wms.  243.  (d)  2  Buss.  &  MyL  865. 

(6)  5  Yea.  710.  \e)  6  Madd.  164. 

(c)   ISVes.  269. 
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he  could  well  contract  for  her.    It  is  true,  that  the  law  of 

*  709    this  Court  permits  the  father  or  guardian  of  a  female  *  infant 

to  contract  on  her  behalf  with  her  intended  husband  as  to 
her  personal  estate,  because  otherwise  it  would  become  his  prop- 
erty, and,  as  to  her  jointure,  because  her  benefit  and  the  con- 
venience of  families  require  it.  But  there  is  no  principle  or 
authority  for  stating  that,  after  marriage,  a  parent  or  guardian  can 
bind  the  interest  of  an  infant /e?»e  covert  by  contract  with  her  hus- 
band. I  am  of  opinion,  therefore,  that  the  title  of  the  wife  by 
survivorship  is  unaflFected  by  this  deed." 

I  may  here  mention,  that  the  statute,  passed  in  the  last  year  (a) 
for  the  purpose  of  enabling  settlements  to  be  made  on  the  mar- 
riage of  infants,  certainly  gives  a  very  strong  confirmation  to  the 
opinion  that  the  infant's  estate  could  not  be  bound  by  the  consent 
on  the  part  of  their  parents  or  guardians. 

The  cases  to  which  I  have  hitherto  referred  are  cases  in  which 
the  infants  have  not  been  wards  of  the  Court.  Let  us  next  sup- 
pose the  case  of  the  infant  being  a  ward  of  the  Court  and  marry- 
ing with  the  Court's  approbation,  and  upon  a  settlement  before  the 
marriage  approved  by  the  Court,  containing  the  power  of  appoint- 
ment. Would  the  power  in  this  case  be  good  ?  We  have  already 
seen  that  parents  and  guardians  have  no  authority  to  centrist  so 
as  to  bind  the  real  estates  of  their  Infant  wards,  and  although  the 
Court  of  Chancery  has  of  course  greater  powers  of  enforcing  its 
control  over  its  wards  than  the  law  has  given  to  parents,  I  can  see 
no  principle  on  which  it  can  be  held  that  it  has,  as  the  guardian  of 
infants,  any  greater  power  of  contracting  on  their  behalf,  as  to 
their  real  estates,  than  belongs  to  their  parents,  their  natu- 

*  710    ral  guardians.^    The  case  of  Savill  v.  SaviU  (6)  is  a  *  dis- 

tinct authority  against  the  existence  of  any  such  power  in 
the  Court. 

From  what  has  been  already  said,  and  firom  the  authorities  to 
which  I  have  referred,  it  is,  I  think,  to  be  collected  that  no  valid 
settlement  of  a  female  infant's  real  estates  can  be  made  upon  her 
marriage  by  virtue  of  any  agreement  on  her  part,  or  on  the  part  of 
her  parents  or  guardians,  or  by  the  authority  of  this  Court.  Let 
us  now  proceed  to  consider  the  case  before  us,  that  of  a  female 
infant  ward  marrying  without  the  consent  of  the  Court,  and  a  set- 

(a)  18  &  19  Vict.  c.  43.  (6)  2  CoU.  721. 

>  Schonler  Dom.  Bel.  529. 
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tiement  after  the  marriage  of  the  infant's  real  estates,  containing 
the  power  of  appointment.  Is  the  power  valid  in  such  a  case  ? 
There  is  the  same  incapacity  on  the  part  of  the  ward  to  contract, 
and  the  same  want  of  power  on  the  part  of  the  Court  to  contract 
for  the  ward,  as  presents  itself  in  the  preceding  cases.  But  it  is 
said  that  the  contempt  gives  the  Court  the  jurisdiction,  and  so  far 
was  this  argument  carried,  that  it  was  asserted  that  even  if  the 
infant  had  the  legal  estate  it  would  be  in  the  power  of  this  Court 
to  make  a  settlement  which  would  be  binding  upon  her.  No 
authority,  however,  was  cited  for  this  position,  either  in  its  ex- 
tended form  as  applying  to  an  infant  having  a  legal  estate,  or  in 
any  more  modified  form ;  and,  looking  at  the  question  in  the 
absence  of  authority,  there  can,  I  think,  be  no  doubt  that  the  posi- 
tion cannot  be  supported. 

The  jurisdiction  of  this  Court  in  the  guardianship  of  infants  has, 
or  at  least  is  supposed  to  have  had,  its  foundation  in  the  rights 
which  the  Crown  possessed  as  parens  patricBj  and  was  so  treated 
in  the  argument  before  us  ;  but,  so  far  as  I  am  aware,  no  trace  is 
to  be  found  of  the  Crown  having  ever  had  or  exercised  the  right 
of  disposing  of  an  infant's  estate  upon  the  ground  of  the 
infant's  *  marriage  without  the  Crown's  consent.  The  *711 
foundation  of  the  argument,  therefore,  fails  to  support  it. 

But  if  the  Court,  in  the  case  of  contempt,  had  the  power  of  set- 
tling the  real  estates  of  its  infant  wards,  must  it  not  kave  followed 
up  that  power  by  compelling  the  infants  to  give  eflG^ct  to  the  settle- 
ment of  which  it  approved  on  their  behalf?  No  instance,  however, 
was  cited  of  its  having  done  so,  nor  do  I  believe  that  there  is  any 
such  instance  to  be  found.  On  the  contrary,  the  cases  of  Jordan 
V.  Jones  (a)  and  Foxon  v.  Foocon  (6)  show  that  the  Court  cannot 
exercise  such  a  power.  What,  however,  has  seemed  to  me  to  be 
decisive  upon  this  subject  is  this,  that  in  the  case  of  the  marriage 
of  two  infants,  one  being  a  ward  of  the  Court,  it  is  not  in  the 
power  of  the  Court  to  compel  a  settlement  to  be  made  by  either 
of  the  infants  during  their  minority,  even  of  the  infant  ward's  per- 
sonal estate. 

This  diflSculty  presented  itself  in  the  case  of  Bhod  v.  Branr 
JUl^  (c)  in  which  I  was  counsel,  and  with  the  proceedings  in  which 
Mr.  Leach  has  been  kind  enough  to  furnish  me.    In  that  case 

(a)  2  Ph.  170.  (6)  2  Ph.  172,  n.  (6).  (c)  Kot  reported. 
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Ashburnham  Henrj  BuUey,  an  infant,  intermamed  without  leare 
of  the  Court  with  Frances  Ellen  Blood,  also  an  infant  and  a  ward 
of  the  Court.*  Miss  Blood  was  entitled  to  very  considerable  prop- 
erty, the  whole  of  which  was  personal.  It  consisted  in  part  of 
18,000/.  and  upwards  consols,  which  the  infant  was  entitled  to 
thus :  she  was  to  have  maintenance  out  of  the  residue  of  the  fund 
until  twenty-one,  and  it  was  to  be  transferred  to  her  at  twenty-one, 

and  on  her  dying  under  twenty-one  without  issue,  it  was  to 
*712    go  over.     She  had  also  *made  some  accumulation  from 

the  allowance  which  had  been  made  to  her  for  maintenance, 
and  that  had  been  inyested  in  the  joint  names  of  herself  and 
mother.  The  executor  or  trustee  of  the  will  had  also  some  prop- 
erty, which  had  been  invested  in  the  joint  names  of  himself  and 
the  infant. 

The  marriage  being  in  contempt,  the  guardian  of  the  infant 
ward  presented  the  usual  petition  to  bring  the  case  under  the  con- 
sideration of  the  Couit,  and  A.  H.  Bulley  was  then  ordered  to 
attend,  and  attended  accordingly  accompanied  by  his  father,  his 
natural  guardian.  The  case  was  not  one  which  required  to  be 
visited  with  commitment,-  and  by  the  order  which  was  made  upon 
the  parties  attending  before  the  Lord  Chancellor,  and  which  bore 
date  the  21st  of  February,  1884,  the  Court  directed  the  re-mar- 
riage in  England,  the  parties  having  been  married  in  Scotland, 
in  order  to  preserve  the  evidence  of  the  marriage,  and  directed  a 
settlement  to  be  executed  by  the  guardians  of  each  of  the  in&nts. 
The  Master  under  that  direction  approved  of  a  settlement  of  the 
whole  of  the  property  of  the  infant  on  her  and  her  children,  and 
by  an  order  of  the  4th  of  July,  1834,  the  report  was  confirmed, 
and  it  was  ordered  that  the  Master  should  approve  of  a  settlement 
in  pursuance  of  the  articles  to  which  he  had  before  given  his  sanc- 
tion. A  deed  of  settlement  was  accordingly  executed  and  certified 
by  the  Master,  in  which  was  introduced  a  covenant  of  the  guardian 
of  the  infant  husband,  that  the  infant  husband  would,  on  attaining 
twenty-one,  execute  the  settlement,  and  the  infant  was  also  named 
as  a  covenanting  party  in  the  settlement.  He  afterwards  attained 
twenty-one,  and  executed  a  settlement  in  pursuance  of  the  cove- 
nant, and  thereupon  an  order  was  made  by  which  the  trust  funds 
were  to  be  transferred  to  the  trustees  upon  the  trusts  of  the 

settlement. 
*  718       *  My  recollection  of  this  case  enables  me  to  state,  that 
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upon  the  hearing  of  the  petition  first  presented  by  the  guar- 
dian, it  was  very  much  considered,  on  behalf  of  the  infant  ward 
and  of  her  infant  husband  (who  was  represented  on  that  occasion 
by  Lord  Cottenham,  then  Solicitor-General),  and  by  the  then 
Lord  Chancellor,  whether  any  valid  settlement  of  the  infant's 
property  could  be  made,  it  being  desired  by  all  parties  that  ther^ 
should  be  such  a  settlement,  but  it  was  thought  that  it  could  not 
be  done.  Independently  of  my  own  recollection,  the  orders  which 
were  made  prove,  I  think,  most  clearly,  that  this  was  the  opinion 
of  the  Court.  The  property  of  this  ward  was  wholly  personal. 
By  far  the  greater  part  of  it  was  actually  in  Court,  and  if  it  had 
been  thought  that  a  valid  settlement  could  be  made,  the  Court 
would  of  course  have,  in  the  first  instance,  directed  that  upon  the 
infant  attaining  twenty-one,  the  funds  should  be  transferred  to 
the  trustees  upon  the  trusts  of  the  settlement,  and  have  thus  bound 
the  funds  by  those  trusts.  It  would  not  have  rested  on  the  order 
upon  the  guardian  to  execute  the  settlement,  and  afterwards  on 
the  guardian's  covenant  that  the  infant  should  execute  it,  neither 
of  which  it  could  have  considered  to  be  effectual,  for  had  it  con- 
sidered the  settlement  to  be  valid,  it  would  not  have  kept  alive  the 
application  as  to  the  contempt. 

In  addition  to  the  cases  to  which  I  have  hitherto  referred,  there 
are  other  cases  relating  to  the  power  of  binding  the  real  estates  of 
infants,  which  are  not  less  worthy  of  attention.  I  mean  the  cases 
of  Durnford  v.  Lane  (a)  and  Caruthers  v,  Caruthers,  (6)  and 
there  are  also  cases  as  to.  the  personal  estates  of  infants,  which 
are  not  less  strong  to  show  the  absence  of  power  on  their 
part  and  on  the  part  of  their  parents  and  guardians  and  *  the  *  714 
limited  power  of  this  Court  to  make  any  complete  settle- 
ment upon  their  marriages  during  their  minority.  If  upon  the 
marriage  the  personal  estate  vests  in  the  husband,  and  he  is  adult, 
the  Court  can  of  course  enforce  the  settlement  of  it ;  but  if  the 
property  does  not  vest  in  the  husband,  as  in  the  case  of  rever- 
sionary interests,  or  of  personal  estate  settled  to  the  separate  use 
of  the  infant,  the  infant  cannot  be  absolutely  bound  by  any  settle- 
ment which  the  Court  may  make.  Simson  v.  Jones  (c)  and  Johr^ 
son  V.  Johnson,  (d) 

(a)  1  Bro.  C.  C.  106.  (c)   2  Russ.  &  MyL  866. 

(b)  4  Bro.  C.  C.  500.  (d)  1  Keen,  648. 
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The  case  of  Drury  v.  Drury  (a)  was  relied  on  upon  the  part  of 
the  appellant,  but  that  was  a  case  of  jointure  governed  by  statute, 
and  the  general  observations  on  the  subject  before  us,  which  are 
contained  in  the  report  of  the  case,  and  were  cited  for  the  appel- 
lant, are  wholly  displaced  by  the  later  authorities. 

Some  argument  in  support  of  the  appellant's  view  of  the  power 
of  the  Court  in  cases  of  contempt  was  attempted  to  be  derived  firom 
the  case  of  Hohson  v.  Ferraby^  (6)  but  I  do  not  find  that  it  was 
even  intimated  in  that  case  that  tlie  wife  could  have  been  held 
bound  by  the  settlement  of  her  real  estate  approved  by  the  Court, 
if  that  settlement  had  been  executed.  The  case  goes  no  further, 
than  that  the  husband  might  have  been  held  bound  by  the  terms 
which  had  been  approved  of  by  the  Court,  and  that  the  wife  might 
have  been  relieved  against  the  settlement  which  was  actually  exe- 
cuted,—  positions  which  are  quite  consistent  with  the  wife's  not 
being  bound  as  to  her  real  estate. 

The  appellant's  view  of  the  law  on  this  subject  was 
*  715  *  also  attempted  to  be  supported  by  reference  to  the  cases 
of  Cave  V.  Cave^  (e)  Blackie  v.  Clarke^  (ji)  and  In  re 
Blake^  (e)  decided  by  the  Master  of  the  Rolls.  As  to  these  cases, 
it  would  be  sufficient  perhaps  to  observe,  that  they  were  decided 
by  the  same  Judge  who  has  decided  the  present  case.  I  may,  how- 
ever, observe,  that  the  case  of  Gave  v.  Cave  (e)  has  appeared  to 
me  to  be  rather  against  than  in  favour  of  .the  appellant's  argu- 
ment ;  for,  in  that  case,  the  Court  did  not  hold  Mrs.  Cave  to  be 
bound  by  any  of  the  settlements.  I  think  it  right  also  to  add, 
that  I  am  not  prepared  to  go  the  length  of  some  of  the  dicta  in 
Blackie  v.  Clarke  ^(d)  or  of  the  dicta  or  the  decision  in  Re 
Blake,  (e)  It  may  well  be,  however,  that,  although  the  dicta  in 
those  cases  may  go  too  far,  the  decision  in  the  former  of  them 
may  be  right,  and  in  the  latter  questionable  only  so  far  as  it 
directed  the  fund  to  be  paid  to  the  trustees  upon  the  trusts  of  the 
settlement,  for  the  settlements  might  be  binding  upon  the  hus- 
bands, although  not  upon  the  wives,  and  this  Court  might  not 
permit  the  husband  to  aid  the  wife  in  defeating  the  settlement, 
according  to  the  opinion  intimated  by  Lord  Thurlow  in  Burth 


(a)  2  Eden,  39.  (d)  15  Beav.  595. 

(6)  2  Coll.  412.  (e)   16  Beav.  463. 

(c)   16  Beav.  227. 
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ford  V.  Lane^  (a)  which  is  most  important  to  be  borne  in  mind  in 
these  cases.  It  was  observed,  upon  the  case  of  Cave  v.  Cave,  (6) 
that  the  Court  referred  it  to  the  Master  to  approve  of  a  settlement, 
and  that  this  is  the  constant  habit  of  the  Court,  upon  the  marriage 
of  its  infant  wards,  and  from  this  practice  it  was  sought  to  be  in- 
ferred, that  the  Court  must,  in  all  these  cases,  have  intended  that 
the  "ward  should  be  bound.  But  if  this  was  the  intention  of  the 
Court,  it  would  surely  have  gone  further  and  compelled  the  wards^ 
to  give  effect  to  the  settlements,  which,  so  far  at  least  as  I 
am  aware,  there  is  no  instance  of  its  *  having  done.  There  *  716 
are  indeed  sufficient  reasons  for  the  Court  approving  of  the 
settlement  during  the  minority  without  this  supposed  intention 
being  imputed  to  it,  for  the  settlement  binds  the  husband,  and 
puts  it  in  the  power  of  ^  the  wife  to  compel  him  to  give  effect  to  it 
if  she  thinks  proper  to  adopt  it ;  whereas,  in  the  absence  of  the 
settlement,  the  husband  might  not  be  bound,  and  the  wife  might 
have  no  power  of  enforcing  a  settlement  of  the  estate  at  any  time 
during  the  coverture. 

Some  argument  was  attempted  to  be  founded  on  the  equity  of 
the  wife  to  a  provision  for  maintenance  out  of  the  income  of  her 
trust  estate,  but  this  equity  rests  on  a  wholly  different  ground ; 
upon  the  obligation  which  this  Court  attaches  upon  the  husband 
when  he  is  compelled  to  resort  to  it  for  assistance.^  It  does  not 
follow  that  the  wife  is.competent  because  the  husband  is  bound. 

The  case,  on  the  part  of  the  appellant,  was  further  argued  on 
this  ground,  that  the  estate  of  the  wife  being  here  equitable,  the 
decree  of  the  Court  would  bind  her  equitable  interest,  and  many 
instances  were  mentioned  in  which  the  equitable  interests  of 
married  women  were  held  bound  by  decrees;  but  all  these 
instances  were  either  cases  in  which  the  Court  enforced  a  right 
which  was  paramount  to  that  of  the  married  woman,  or  a  right 
which  the  married  woman  herself  had  duly  created,  or  they  were 
cases  of  election  in  which  the  interests  of  third  persons  were  con- 
cerned. Cases  of  the  first  class  are  wholly  different  from  those 
of  settlements  made  by  the  Court  upon  the  marriage  of  its  infant 
wards.  In  the  cases  of  such  settlements  there  is  no  paramount 
right ;  there  can  be  no  right  duly  created  by  the  ward ;  but  the 
Court  acts  merely  with  a  view  to  the  benefit  of  its  ward.     And 

(a)  1  Bro.  C.  C.  106.  (6)  15  Beav.  227. 

^  See  Scott  v.  Spashett,  3  Mac.  &  G.  599,  n.  (2),  and  cases  cited. 
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the  cases  of  election  are  equally  inapplicable  to  a  case  like 

*  in  the  present.     If  upon  the  marriage  of  the  ward  *  a  settle- 

ment was  made  by  the  husband,  it  is  possible  that  some 
case  of  election  might  arise  as  in  SaviU  y.  SaviU.  (a)  Bat  in 
this  case  there  was  no  settlement  by  the  husband.  The  marriage 
was  a  gross  contempt  of  the  Court.  'The  Court  deprived  the 
husband  of  the  interest  which  he  took  by  the  marriage  in  Qie 
real  estates  of  the  wife,  and  settled  that  interest  for  the  benefit  of 
the  wife ;  and  the  act  of  the  Court,  in  depriving  the  husband  of  his 
interest,  certainly  could  not  be  made  the  foundation  of  a  case  of 
election  against  the  wife.  To  give  it  that  effect,  and  validate  the 
settlement  on  such  a  ground,  would  be  to  deprive  the  wife  of 
the  absolute  interest  in  her  real  estates  in  consequence  of  a 
contempt. 

Reference  was  also  made  in  the  course  of  the  appellant's  argu- 
ment to  some  cases  in  which  the  Court  has  taken  the  consent  of 
a  married  woman  to  take  as  personal  estate  money  directed  to  be 
laid  out  in  the  purchase  of  land ;  but  these  cases  also  bear  no 
analogy  to  the  present.  They  point  to  the  mode  in  which  the 
election  may  be  made,  not  to  the  right  to  make  it.  So  far,  indeed, 
from  aiding  the  appellant's  case,  they  seem  to  me  to  have  a 
contrary  tendency,  for  they  are  distinct  upon  the  point  that  the 
election  cannot  be  made  by  deed,  or  otherwise  than  by  consent. 

The  appellants  also  relied  upon  the  distinction  between  the 
disability  of  infancy  and  the  disability  of  coverture ;  but  this 
distinction  also  has  seemed  to  me  to  be  any  thing  but  favourable 
to  the  appellant.  K  the  Court  has  no  power  to  deal  with  the  real 
estates  of  an  infant,  who  is  by  law  incompetent  to  deal  with  such 
estates,  it  would  be  strange  that  it  should  have  the  power  to  deal 
with  the  real  estates  of  married  women,  who,  to  some 

*  718  *  extent  at  least,  have  themselves  power  to  deal  with  them. 

The  law  has  empowered  married  women  to  alienate  their 
estates,  whether  legal  or  equitable,  by  deed  acknowledged  in  the 
particular  form  pointed  out  by  the  statute,  and  upon  their  being 
separately  examined.  It  has,  and  for  the  wisest  reasons,  given  them 
no  further  power.  What  we  are  asked  now  to  do  is,  to  bind  the 
estate  of  a  married  woman  by  a  deed  not  duly  acknowledged,  and 
without  the  separate  examination  which  the  statute  prescribes. 

(a)  2  CoU.  721. 
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In  my  opinion,  this  Court  has  no  power  whatever  to  do  so,  and 
what  the  appellant  asks  us  to  do  seems  to  me  to  be  no  more  or  less 
than  directly  to  contravene  the  statute.  It  may  be  useful  to  refer 
to  Lasiance  v.  Tiemey  (a)  upon  this  point. 

The  appellant's  case  was  also  presented  to  us  in  this  point  of 
view :  that  nothing  morie  was  necessary  on  his  part  than  to  show 
the  due  creation  of  the  power  to  appoint  by  will,  and  that  it  was 
competent  to  the  husband  to  give  the  wife  this  power.    The  case 
of  Rippon  y.   Dawding  (6)   was  relied  on  in   support  of  that 
position.    But  it  is  clear  that  that  case  proceeded  upon  the  ground 
of  there  having  been  an  antenuptial  agreement.    Lord  Camden, 
in  the  judgment,  speaks  of  the  agreement  made  on  the  marriage, 
and   the  bond  recited  such  an  agreement.     On  examining  the 
record  in  the  case  it  appears  that  the  bill  alleged  that  there  was 
such  an  agreement,  and  that  the  answer,  though  it  did  not  deny 
the  agreement,  insisted  that  there  was  no  evidence  of  it,  save  by 
the  bond,  and  put  the  plaintiff  to  the  proof  of  it :  but  this  also 
appears  by  the  record,  that  the  bond  was  attested  by  a  person  who 
was  then  heir-apparent  of  the  wife,  and  who  afterwards,  upon  her 
death,  became  her  heir ;   that  he  survived  her  for  some 
time,  and  did  *  not  dispute  the  title  of  her  devisees,  which  *  719 
was  questioned  only  by  his  heirs  after  his  death.     Whether, 
under  these  circumstances,  it  was  properly  considered  that  there 
was  sufficient  evidencp  of  an  agreement  on  the  part  of  the  wife, 
it  is  quite  unnecessary  to  say.    It  is  sufficient  that  it  was  so  con- 
sidered, and  that  the  case,  therefore,  furnishes  no  authority  for  the 
appellant's  position.    Apart  from  that  authority,  I  find  no  trace  of 
any  such  doctrine  as  the  appellant  has  contended  for,  and,  upon 
principle,  I  see  no  ground  on  which  it  could  be  supported.     How 
could  the  husband,  to  whom  the  law  gives  no  interest  in  the  fee 
of  the  wife's  estates,  create  in  her  a  power  to  dispose  of  the  fee 
of  those  estates  ?    How  could  such  a  doctrine  be  applied  in  a  case 
like  the  present  consistently  with  what  is  said  by  Lord  Hardwiceb 
in  Churchill  v.  Dibben,  (<?) 

Without  reference,  then,  to  any  confirmation  by  Mrs.  Brown,  I 
consider  it  to  be  beyond  all  doubt  that  the  settlement  in  this  case 
was  not  binding  upon  her  inheritance,  and  that  the  power  to  ap- 
point by  will,  given  to  her  by  that  settlement,  was  not  well 

(a)  1  Mac.  &  6.  651.  (b)  Axnb.  565.  (c)  9  Sim.  447,  n. 
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created.  Was  there  then  any  snch  confirmation  on  her  part  as 
could  render  the  settlement  binding  or  the  power  operative  ?  I 
think  that  there  was  not.  By  the  order  of  the  5th  day  of  July, 
1851,  it  was  ordered,  that  all  proper  parties  should  execute  the 
settlement.  The  Master  directed  her  to  execute  it,  and  she  ex- 
ecuted it  accordingly ;  but  of  what  avail  is  the  execution  of  a  deed 
by  a  married  woman  ?  None  of  the  safeguards  which  the  law 
throws  around  a  married  woman,  upon  the  execution  of  deeds  afiect- 
ing  her  estates,  were  observed.    There  was  no  acknowledgment,  no 

separate  examination,  nor  was  any  acknowledgment  or  anj 
*  720   separate  examination  ordered.    The  execution  *  of  the  deed, 

therefore,  by  Mrs.  Brown  was  of  no  avail.  She  had  the 
right  to  receive,  and,  as  I  presume,  did  receive,  the  income  of  her 
estates  for  her  separate  use ;  but  assuming  that  the  receipt  of  in- 
come by  a  married  woman  for  her  separate  use  may,  as  possibly  it 
may  in  some  cases,  be  considered  sufficient  to  constitute  a  case  of 
confirmation,  although  on  this  point  I  give  no  opinion,  I  think,  for 
the  reasons  already  given,  it  cannot  so  operate  in  a  case  like  the 
present.  The  creation  of  the  separate  estate  is  not  her  act,  but 
the  act  of  the  Court.  The  receipt  of  the  income  is  the  conse- 
quence of  that  act.  She  obtained  an  order,  on  the  death  of  James, 
that  the  reversion  should  be  included  in  the  settlement ;  but  how 
is  it  possible  to  give  the  same  efiect  to  this  order  as  would  have 
been  due  to  a  deed  acknowledged  with  a  separate  examination  ? 
The  test  of  this  order  is,  whether,  after  she  had  obtained  it,  this 
Court  could  have  compelled  her  to  acknowledge  a  deed  for  giving 
it  effect.  I  consider  it  clear,  both  upon  principle  and  authority, 
that  it  could  not. 

It  was  attempted  on  the  part  of  the  appellant  to  derive  some 
aid  to  his  argument  from  the  settlement  upon  the  marriage  having 
been  connected  with  the  settlement  directed  to  be  made  in  ex- 
ecution of  the  trusts  of  the  will,  but  I  see  nothing  in  the  connec- 
tion of  these  settlements  which  can  assist  the  appellant's  case. 
The  result  is  simply  this,  that  the  settlement  upon  the  marriage  is 
comprised  in  the  two  instruments,  instead  of  being  comprised  in 
the  marriage  settlement  alone ;  but  neither  the  one  instrument  nor 
the  other  was  binding  upon  the  inheritance. 

I  have  said  nothing  upon  the  trust  for  sale  contained  in  the 
settlement,  nor  do  I  think  it  necessary  to  do  so.    That  this  Court 
has  no  power  to  change  the  character  of  an  infant's  estate, 
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upon  the  notion  of  the  change  being  *  beneficial  to  the  in-  *  721 
fant,  is  now  too  well  settled  to  admit  of  its  being  disputed. 
Upon  the  whole  case,  I  am  of  opinion  that,  upon  the  question  of 
title,  this  decree  is  altogether  right,  and  the  appeal  must  wholly 
fail.  I  have  entered  into  the  case  perhaps  more  fully  than  it  was 
necessary  for  me  to  do.  I  hope,  it  will  not  be  supposed  that  I 
have  done  so  from  any  doubt  felt  by  me  upon  the  subject.  I  have 
done  so  only  from  an  apprehension  lest  the  law  upon  this  very  im- 
portant question  should  become  unsettled,  and  from  a  desire  that,  so 
far  at  least  as  my  opinion  is  concerned,  no  doubt  should  rest 
upon  it. 

There  remains,  then,  only  the  question  as  to  the  annuity,  and 
I  am  of  opinion  that  the  decree  is  right  in  this  respect  also.  The 
question  depends  upon  the  construction  of  an  instrument,  to  which 
I  have  not  yet  referred,  —  the  settlement  upon  the  marriage  of 
James  Field,  dated  the  ^d  of  November,  1852.  By  that  settle- 
ment there  was  an  absolute  covenant  for  payment  of  the  annuity, 
and  a  covenant  for  securing  the  annuity  upon  the  estates,  which 
he  took  under  the  limitations  of  the  testator's  will.  The  covenant, 
therefore,  is  merely  for  better  securing  the  annuity.  It  is  a  cove- 
nant in  aid,  and  in  aid  of  the  personal  estate  which  has  before  beeu 
made  liable  by  the  covenant.  The  case  is  wholly  different  from 
Loosemore  v.  Knapmanj  (a)  which  seems  to  me  to  have  been  well 
decided. 

The  appeal,  therefore,  must  be  dismissed. 


♦  PHELPS  V.  PROTHERO.         ♦  722 
PROTHERO  V.  PHELPS. 

1855.    December  4,  22.    Before  the  Lords  Justices. 

» 
A  plaintiff  who  has  legal  rights  in  a  matter  on  which  he  comes  to  this  Court  for 
its  aid,  is  bound  to  put  those  legal  rights  under  its  control,  and  cannot  pro- 
ceed on  them  at  law  without  its  leare.* 
In  a  case  decided  before  the  21  &  22  Vict  c.  27,  came  into  operation,  heldy  that 


(a)  Kay,  128. 

>  See  Kerr  Inj.  104,  539. 
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the  Court  has  jurisdiction  to  award  damages  for  the  want  of  a  literal  per- 
formance of  a  contract,  of  which  it  directs  the  specific  performance,  and  will 
in  general  do  so,  rather  than  compel  the  parties  to  resort  to  another  fomm.^ 
Where  a  defendant  t.o  an  action  pleaded  unsuccessfully  an  equitable  plea 
grounded,  not  on  equitable  principles,  but  on  the  course  and  practice  of  a 
Court  of  £quity :  HM^  that  he  was  not  precluded  by  the  decision  at  law 
from  filing  a  bill  on  the  same  ground4  for  an  injunction  to  restrain  proceed- 
ings in  the  action.' 

This  was  an  appeal  from  an  order  of  Vice-chancellor  Stuart 
granting  an  injunction  to  restrain  proceedings  at  law. 

By  arrangement  the  cause  was  brought  on  for  hearing  with  the 
appeal  motion.  The  details  of  the  transaction  which  led  to  the 
litigation  are  stated  in  the  report  of  Phelps  v.  Prothero  ;  (a)  but 
the  following  summary,  which  is  transposed  to  this  place  from  the 
judgment  of  Lord  Justice  Turner,  will  be  found  sufBcient  for  the 
purposes  of  this  report. 

The  defendant  William  Truman  Phelps  was  formerly  the  lessee 
of  some  mines  belonging  to  Thomas  Prothero,  the  testator  of  the 
now  plaintiffs. 

In  the  year  1844  Thomas  Prothero  brought  ^an  action  against 
the  defendant  for  breaches  of  the  covenants  contained  in  the  lease. 
This  action  was  compromised  by  an  agreement  dated  the  12th  of 
August,  1844,  upon  the  following  terms:  Certain  money  pay- 
ments were  to  be  made  by  the  defendant,  and  the  defendant  was 
to  be  discharged  from  all  further  liability  to  the  rents  and  cotc- 
nants  of  the  lease  on  assigning  to  Thomas  Prothero  all  his  estate 

and  interest  in  it. 
*  723  *  The  defendant  had  mortgaged  the  lease,  and  could  there- 
fore assign  only  subject  to  the  mortgage ;  and  Thomas  Pro- 
thero being  advised  that  such  an  assignment  would  not  be  a  due 
performance  of  the  agreement,  brought  a  second  action  against  the 
defendant  for  breaches  of  covenant  in  the  lease. 

He  recovered  judgment  in  this  action,  and  the  defendant  then, 
in  the  year  1857,  filed  a  bill  in  this  Court  to  restrain  the  further 
proceedings  in  this  action,  and  to  have  a  proper  release  executed 
to  him  from  all  further  liability  to  the  rent  and  covenants  in  the 

(a)  2  De  G.  &  S.  274. 

'  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1080,  1081,  and  cases  in  notes ;  Sngden 
V.  &  P.  (14th  Eng.  ed.)  66,  238. 

"  See  Kerr  Inj.  26,  27 ;  Sugden  V.  &  P.  (14th  Eng.  ed.)  401. 
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lease,  offering  to  assign  such  interest  as  he  had  in  it ;  in  effect  a 
bill  for  the  specific  performance  of  the  agreement  of  the  12th  of 
August,  1844.  In  this  suit  the  defendant  obtained  an  injunction 
against  further  proceedings  in  the  action,  and  the  injunction  was 
continued  upon  the  terms  of  paying  money  into  Court,  but  the  de- 
fendant ultimately  failed  in  paying  in  the  money,  and  the  execu- 
tion was  issued  upon  the  judgment. 

Upon  the  affidavits  now  before  the  Court  it  appeared  that  some 
goods  of  the  defendant  were  taken  under  the  execution,  and  that  the 
result  of  the  proceedings  upon  the  judgment  was  to  break  up  the 
defendant's  business.  The  defendant,  however,  went  on  with  the 
suit  in  this  Court,  and  ultimately  succeeded  in  obtaining  a  decree, 
dated  the  13th  of  March,  1849,  for  a  perpetual  injunction  against 
further  proceedings  under  the  judgment,  and  against  any  further 
action  upon  the  covenants  in  the  lease,  and  this  decree  gave  the 
defendant  the  costs  of  the  suit  with  certain  exceptions,  but  not  any 
costs  of  the  proceedings  at  law.  By  the  decree  either  party  was 
to  be  at  liberty  to  apply  as  there  should  be  occasion. 

Having  obtained  this  decree  in  the  month  of  March, 
*  1849,  the  defendant,  in  the  month  of  December  in  that    *  724 
year,  commenced  an  action  at  law  against  Thomas  Prothero 
seeking  to  recover  damages  for  alleged  breaches  on  his  part  of 
the  agreement  of  the  12th  of  August,  1844,  and  in  the  month  of 
February,  1850,  he  declared  in  that  action. 

The  declaration,  after  reciting  the  proceedings  above  mentioned, 
was  to  this  effect :  That  in  pursuance  of  the  agreement  the  record  in 
the  action  was  withdrawn,  and  the  payment  of  2101.  made  to  Thomas 
Prothero  deceased ;  that  the  now  plaintiff  at  law,  from  the  time  of 
the  making  of  the  said  agreement  until  the  committing  of  the 
grievances  thereinafter  mentioned,  was  always  ready  and  willing 
to  do  and  perform  all  things  on  his  part  to  be  performed  to  entitle 
him  to  be  discharged  by  Thomas  Prothero  deceased  from  all  lia- 
bility to  the  rents  and  covenants  of  lease,  of  which  Thomas  Pro- 
thero deceased  had  notice ;  that  the  plaintiff,  before  the  committing 
of  such  grievances,  offered  to  the  said  Thomas  Prothero  deceased 
to  assign  to  him  all  the  estate  and  interest  of  the  plaintiff  in  the 
said  lease,  and  requested  the  said  Thomas  Prothero  to  perform  the 
said  agreement  on  his  part,  and  a  reasonable  time  for  such  dis- 
charge as  aforesaid  elapsed  before  the  committing  of  such  griev- 
ances, yet  that  the  said  Thomas  Prothero  deceased  did  not  nor 
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would  discharge  the  plaintilBF  from  such  liability,  but  refused  so  to 
do  and  therein  made  default,  and  wrongfully  discharged  the  plain- 
tiff from  making  an  assignment  of  the  said  lease,  and  refused  in 
any  manner  to  perform  such  agreement  on  his  the  said  Thomas 
Prothero's  part,  and  afterwards  wrongfully  and  in  breach  of  the 
said  agreement  charged  the  plaintiff  with  further  liability  on  the 
covenants  of  the  said  lease,  and  sued  the  now  plaintiff  thereon  in 
the  Court  of  Exchequer  for  certain  alleged  breaches  by  him 
*  725  of  the  same ;  and  afterwards,  by  the  consideration  *  and 
judgment  of  the  last-mentioned  Court,  recovered  judgment 
against  the  now  plaintiff  in  such  last-mentioned  action  for  a  large 
sum  of  money  ;  and  afterwards  wrongfully,  and  in  ftirther  breach 
of  the  said  agreement,  issued  execution  on  such  judgment  and 
caused  the  goods  of  the  now  plaintiff  to  be  seized  and  sold  under 
the  same ;  and  also  issued  on  such  last-mentioned  judgment  a  writ 
of  capias  against  the  now  plaintiff,  and  the  plaintiff  was  put  to 
and  incurred  great  expense  in  endeavouring  to  defend  himself 
against  the  said  action  and  in  relation  thereto,  and  in  taking  pro- 
ceedings in  chancery  to  restrain  the  said  Thomas  Prothero  from 
pursuing  the  same ;  and  the  plaintiff  lost  the  said  goods  so  seized 
and  sold  as  aforesaid,  and  had  been  greatly  impoverished  and  in- 
jured in  his  credit  and  circumstances  and  prevented  from  carrying 
on  his  profession  of  an  attorney,  and  subjected  to  great  pecuniary 
loss,  and  the  plaintiff  claimed  10,0002. 

Thomas  Prothero  demurred  to  this  declaration,  and  upon  argu- 
ment the  demurrer  was  allowed,  but  leave  was  given  to  amend 
upon  payment  of  costs. 

No  further  proceedings  were  had  in  the  action  in  the  lifetime 
of  Thomas  Prothero,  who  died  in  the  year  1853,  and  was  repre- 
sented by  the  plaintiffs  on  the  present  record.  But  after  his  death, 
and  in  the  month  of  March,  1855  (the  Comnoyon  Law  Procedure 
Act  having  been  in  the  mean  time  passed),  the  defendant  paid  the 
costs  required  to  be  paid  by  him  as  the  price  of  amending,  revived 
the  action  against  the  plaintiffs,  the  representatives  of  Thomas 
Prothero,  and  amended  the  declaration,  without,  however,  altering 
it  in  substance. 

The  plaintiffs  pleaded  to  the  amended  declaration,  and  their  15th 
plea,  entitled,  according  to  the  statute,  '*  on  equitable  grounds," 

was  as  follows :  — 
*726        *That  after  the   said    agreement   in    the    declaration 
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mentioned  had  been  made  between  the  plaintiff  and  the  said 
Thomas  Prothero  deceased,  the  plaintiff  not  having  assigned  his 
estate  and  interest  in  the  said  lease  mentioned  in  the  said  agree- 
ment, and  certain  arrears  of  the  said  rents  and  royalties  being 
due  to  the  said  Thomas  Prothero  deceased,  uiider  the  said  indent- 
ure of  lease  of  the  20th  of  February,  1840,  in  the  declaration  men- 
tioned, the  said  Thomas  Prothero  deceased  sued  the  plaintiff  in 
the  Court  of  Exchequer  for  the  recovery  of  such  arrears  of  the 
said  rents  and  royalties  as  aforesaid,  and  in  respect  of  divers 
breaches  of  covenant  committed  by  the  plaintiff,  and  that  there- 
upon such  proceedings  were  had  and  taken  in  the  said  action  that 
the  said  Thomas  Prothero  deceased  obtained  judgment  against  the 
plaintiff  as  in  his  said  declaration  in  this  action  was  mentioned. 
That  the  plaintiff  thereupon,  on  or  about  the  26th  of  January, 
1847,  and  whilst  the  said  judgment  so  obtained  by  the  said  Thomas 
Prothero  deceased  against  the  plaintiff  as  aforesaid  was  unsatisfied, 
filed  his  bill  of  complaint  against  the  said  Thomas  Prothero 
deceased  in  the  Court  of  Chancery,  being  a  Court  of  competent 
authority  and  jurisdiction  in  that  behalf,  for  the  purpose  of  obtain- 
ing specific  performance  of  the  said  agreement  in  the  declaration 
set  forth,  as  well  as  relief  in  respect  of  the  alleged  breach  of  the 
said  agreement  mentioned  in  the  said  bill  and  in  the  declaration 
in  this  action,  and  in  and  by  such  bill  he  stated  and  set  forth  the 
said  agreement  and  the  alleged  refusal  of  the  said  Thomas  Prothero 
deceased  to  discharge  the  plaintiff  from  further  liability  to  the 
rents  and  covenants  of  the  said  lease  in  the  said  agreement  men-# 
tioned ;  and  prayed  that  the  said  Thomas  Prothero  deceased  might 
be  restrained  by  the  order  and  injunction  of  that  Court  from  fur- 
ther proceeding  with  the  said  action  so  brought  by  him  and  then 
pending  in  the  exchequer  against  the  plaintiff,  and  from 
commencing  any  fresh  *  action  or  actions  against  the  plain-  *  727 
tiff  for  arrears  of  rent  reserved  by  the  said  indenture  of 
lease  of  the  20th  of  February,  1840 ;  and  that  the  said  Thomas 
Prothero  deceased  might  be  decreed  to  execute  to  the  plaintiff  a 
release  or  discharge  from  all  further  liability  to  the  rents  and 
covenants  of  the  said  lease,  the  plaintiff  thereby  offering  to  assign 
to  the  said  Thomas  Prothero  deceased  all  the  plaintiff's  estate  and 
interest  in  the  ^aid  lease  in  such  manner  as  that  Court  should 
direct;  and  that  the  said  Thomas  Prothero  deceased  might  be 
ordered  to  pay  to  the  plaintiff  the  costs  incurred  by  him  in  and 
VOL.  vn.  36.  [  561  ] 
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about  his  defence  to  the  said  action,  and  also  the  cost  of  that  suit. 
That  divers  proceedings  were  had  and  taken  in  the  said  snit,  and 
that  the  said  cause  came  on  to  be  heard  and  debated  before  the 
said  Court  in  the  presence  of  counsel  for  the  plaintiff  and  the  said 
Thomas  Prothero  deceased ;  and  the  said  Court  did,  on  the  3d  of 
March,  1848,  make  an  order  in  the  said  suit,  whereby  it  was  re- 
ferred to  one  of  the  Masters  to  make  certain  inquiries  which  die 
Court  thought  fit  to  direct,  with  a  view  to  the  final  adjudication 
of  the  matters  in  and  by  the  said  bill  alleged  and  complained  of; 
that  the  said  inquiries  directed  by  the  said  order  were  made  bj 
one  of  the  said  Masters,  and  further  proceedings  were  bad  and 
taken  in  the  said  Court  in  the  said  suit ;  and  afterwards,  on  the 
18th  of  March,  1849,  the  said  cause  coming  on  to  be  debated 
before  the  said  Court  in  the  presence  of  the  counsel  for  the  plaintiff 
and  the  said  Thomas  Prothero  deceased,  the  said  Court  made  a 
final  decree  in  the  said  suit,  and  did  in  and  by  such  decree, 
Amongst  other  things,  order  that  the  plaintiff  should,  within  a 
fortnight  from  that  time,  pay  unto  the  defendant  the  sum  1001.  for 
principal  due  upon  the  bill  of  exchange  in  the  pleadings  in  such 
suit  mentioned,  together  with  interest  thereon,  and  thereupon  tiiat 

an  injunction  be  awarded  to  restrain  the  defendant  in  that 
*  728    suit  from  taking  any  *  proceedings  under  the  judgment 

obtained  by  him  in  the  action  at  law  in  the  pleadings  men- 
tioned, and  from  bringing  any  further  actions  in  respect  of  the 
rent  of  the  premises  in  question  in  the  said  cause,  and  the  cove- 
nants  in  the  lease  mentioned  or  referred  to  in  the  agreement 
entered  into  between  the  plaintiff  and  the  defendant  bearing  date 
the  12th  of  August,  1834,  in  the  pleadings  mentioned,  and  that 
such  injunction  be  made  perpetual ;  and  that  it  be  referred  to  the 
taxing  master  of  the  said  Court  to  whom  the  said  cause  stood 
referred  to  tax  the  plaintiff  his  costs  of  that  suit,  but  the  said  tax- 
ing master  was  not  to  allow  the  plaintiff  any  costs  of  three  several 
orders  bearing  date  respectively  the  3d  of  July,  1847,  and  the  15th 
of  November,  1847,  and  the  15th  of  December,  1847 ;  and  it  wa« 
ordered  that  such  costs,  when  taxed,  after  deducting  the  sum  of 
10/.,  be  paid  by  the  defendant  in  the  said  suit  to  the  plaintiff.  That 
the  said  Thomas  Prothero  deceased  paid  all  the  costs  allowed  to 
the  plaintiff  by  the  taxing  master,  and  in  all  things  obeyed  and 
performed  the  said  decree  so  made  as  aforesaid.  That  all  the 
said  supposed  causes  of  action  and  grievances  in  the  declaratioD 
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in  this  cause  mentioned  existed,  and  that  the  plaintiff  had  notice 
thereof  at  the  time  of  filing  his  said  bill  against  the  said  Thomas 
Prothero  deceased  as  aforesaid.  That  the  subject-matters  of  com- 
plaint contained  in  the  plaintiff's  said  bill,  and  upon  which  the 
said  decree  was  so  made  as  aforesaid,  were 'the  same  as  in  this 
action,  and  that  the  contract  in  respect  whereof  the  plaintiff  sought 
and  obtained  relief  in  and  by  the  said  suit  was  and  is  the  same 
agreement  which  was  set  forth  in  the  declaration  in  this  action, 
and  that  the  alleged  breach  thereof  complained  of  in  the  said  suit 
was  and  is  the  same  alleged  breach  whereof  the  plaintiff  had  com- 
plained in  this  action,  and  not*  another  or  different  agreement  or 
breach;  and  that  such  decree  as  aforesaid  was  and  is  a 
final  decree  and  adjudication  of  the  Court  *  of  Chancery  *  729 
between  the  plaintiff  and  the  said  Thomas  Prothero  de- 
ceased upon  and  in  respect  of  the  said  agreement;  and  that, 
according  to  the  rules  and  practice  of  the  Court  of  Chancery,  after 
such  final  decree  and  adjudication  so  made  the  said  Thomas  Pro- 
thero deceased  was,  and  the  defendant's  executors  as  aforesaid 
were  and  would  be,  entitled  to  relief  on  equitable  grounds  against 
a  judgment  if  obtained  for  the  plaintiff  in  this  action. 

To  this  plea  the  defendant  demurred,  and  the  Court  of  Common 
Pleas,  upon  argument,  held  the  plea  to  be  bad.  (a) 

Under  these  circumstances,  the  plaintiffs  filed  their  bill  in  the 
present  suit,  to  restrain  the  defendant  from  proceeding  in  the 
action.  The  Yice-Chancellor  granted  the  injunction,  and  upon 
appeal  to  the  Lords  Justices  it  was  agreed  that  the  cause  should 
be  heard  with  the  appeal  motion. 

Mr,  Malins  and  Mr.  Whiibreadj  for  the  plaintifife.  —  Mr.  Phelps, 
by  filing  a  bill  for  specific  performance  in  this  Court,  elected  to 
sue  in  equity,  and  could  not  proceed  at  law  upon  the  same  matter. 
In  Frank  v.  Basnettj  (6)  Lord  Ltndhurst  said :  "  Supposing  that 
there  was  improper  delay  in  the  Master's  office,  the  whole  pro- 
ceedings were  before  the  Court,  and  it  was  competent  to  the  party 
complaining  of  such  delay  to  apply  to  the  Court  and  (if  he  were  so 
advised)  to  moye  for  liberty  to  bring  an  action.  Had  such  a 
course  been  adopted  the  Court  might,  if  it  had  seen  occasion,  have 
directed  an  action  to  be  brought ;  but  the  defendant  had  no  right 

(a)  Phelps  V.  Prothero,  16  C.  B.  870.  (6)  2  Myl.  &  K.  620. 
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to  resort  himself  to  a  Court  of  Law,  pending  the  proceedings  in 
the  Master's  office.    I  consider  the  form  in  which  the 

*  730    *  proceedings  at  law  are  sought  to  be  restrained,  whether  by 

supplemental  bill  or  otherwise,  wholly  inunaterial,  and  that 
the  plaintiff  is  entitled  to  have  the  action  restrained  by  special 
injunction,  upon  the  ground  that  it  is  an  infringement  of  the  roles 
of  the  Court  to  bring  an  action  while  the  Court  is  working  out  a 
decree  ;  and  that  where  a  proceeding  is  before  the  Court,  and  the 
Court  has  full  power  to  do  justice,  a  party  ought  not  to  resort  to 
any  other  tribunal."  The  rule  works  no  injustice,  as  this  Court 
has  jurisdiction  to  give  damages  in  such  a  case.  Denton  y.  Stew- 
art^ (a)  Greeviaway  v.  Adam%^  (6)  Nelson  v.  Bridges,  (c)  At 
all  events,  the  question  as  to  the  costs  of  the  first  action  having 
been  decided  here,  cannot  be  tried  again  at  law. 

They  also  referred  to  Macnamara  v.  Arthuvj  (d)  Maldon  v. 
Ft/son,  (e)  Hodges  v.  Harl  of  Lichfield.  (^) 

Mr.  Bacon  and  Mr.  T.  H.  Terrell j  for  the  defendant.  —  The 
plaintiffs  have  already,  by  pleading  an  equitable  plea  at  law  under 
the  Common  Law  Procedure  Act,  submitted  the  very  question 
which  they  raise  by  their  present  bill  to  a  jurisdiction  rendered  by 
that  Act  of  co-ordinate  authority  with  this  Court  in  the  matter, 
and  have  failed.  They  cannot  have  the  question  tried  over  again. 
Moreover,  there  is  no  authority  to  the  effect  that  adequate  relief 
by  way  of  damages  can  be  obtained  in  a  Court  of  Equity  in  such  a 
case. 

They  referred  to  Todd  v.  (Jee,  (A)  Harrison  v.  Netde- 

*  781    shipy  (»)  *  Fennings  v.   Humphrey ^  (k)  Watson   v.    AU- 

cock.  (I) 

Mr.  Malins  replied. 
Judgment  reserved. 

(a)  1  Cox,  268 ;  17  Ves.  276.  {g)  1  Bing.  N.  C.  492. 

(6)  12  Ves.  396.  (A)  17  Ve«.  278. 

(c)  2Beav.  289.  (t)   2  Myl.  &  K.  428. 

(d)  1  B.  &  B.  349.  {k)  4  Beav.  1. 

(e)  IIQ.  B.  292.  (Q  4  DeiJ.,  M.  &  G.  242. 
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December  22. 

The  Lord  Justice  Knight  Bruce.  —  In  the  causes  now  before 
us  of  Phelps  V.  Prothero  and  Prothero  v.  Phelps^  I  am  satisfied 
that  the  nature  and  frame  of  the  former  suit,  and  the  decree  and 
the  order  on  further  directions  of  the  13th  of  March,  1849,  obtained 
in  it  by  Mr.  Phelps  as  the  plaintiff  in  that  suit,  were  such  as  to 
give  the  Court  of  Chancery  jurisdiction  over  him  with  respect  to 
the  action  commenced  by  him  against  the  late  Mr.  Prothero,  and 
revived  and  now  in  prosecution  against  his  executors,  the  plaintiffs 
in  the  second  of  the  two  suits  now  before  us,  — jurisdiction  I 
mean,  to  restrain  the  action  either  wholly  or  partially,  either  upon 
terms  or  unconditionally,  but  of  course  a  jurisdiction  to  be  exercised 
according  to  a  judicial  discretion  and  not  arbitrarily.^ 

The  sole  object  of  this  action  was  and  is  to  recover  against  the 
late  Mr.  Prothero  and  his  estate  damages  for  a  breach  or  breaches 
by  him  of  the  agreement  between  him  and  Mr.  Phelps,  of  which 
the  latter  sought,  and  obtained  in  effect,  the  specific  perfqrmance 
in  his  suit  here  now  before  us.  How  the  matter  would  have 
stood  if  he  had  obtained  no  relief,  if  his  bill  had  been  dismissed, 
it  has  been  unnecessary  to  consider,  and  I  do  not  intimate  an 
opinion. 

*  The  next  question  is  whether  Mr.  Phelp's  action  has  *  732 
been  at  law  so  met  and  so  dealt  with  as  to  prevent  this 
Court  from  interfering,  at  the  instance  of  the  defendant,  in  that 
action,  in  respect  of  it.  And  considering  that  the  declaration 
against  the  late  Mr.  Prothero,  who  died  in  the  year  1858,  was  in 
his  lifetime  successfully  demurred  to,  and  was  not  amended  until 
more  than  a  year  had  elapsed  after  his  death,  and  considering  the 
temptation  held  out  to  his  executors  by  c.  125  of  the  statute  of  the 
seventeenth  and  eighteenth  years  of  the  Queen,  I  think  that 
the  manner  in  which  Mr.  Phelps's  action  has  been  met,  and  the 
time  of  filing  the  bill  of  the  executors  (which  was  in  June  last) 
furnish  no  answer  or  objection  to  that  bill. 

It  is  a  different  question  whether  the  decision  of  the  Court  of 
Common  Pleas,  reported  in  16  C.  B.  870,  precludes  or  bars  the 
suit  of  the  executors.  My  opinion,  however,  is,  that  it  does  not. 
The  proposition  that  the  executors  had  not,  under  the  statute,  an 
equitable  defence  available  at  law  against  the  action  of  Mr.  Phelps, 
is  quite  consistent  with  the  proposition,  that  the  executors  had  and 

>  See  1  Dan.  Cb.  Ft.  (4th  Am.  ed.)  817,  2  i&.  1618. 
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have  a  right  to  come  to  this  Court  for  relief,  total  or  partial,  con- 
ditional or  unconditional,  against  it  in  consequence  of  the  suit  in- 
stituted here  successfully  by  Mr.  Phelps  against  the  late  Mr. 
Prothero  for  a  performance  of  the  agreement,  the  subject  or 
groundwork  of  Mr.  Phelps's  action. 

The  executors,  I  think,  contend  for  too  much,  when  they  insist, 
that  it  is  at  present  clear,  that  their  testator,  the  late  Mr.  Prothero, 
by  breaking,  as  he  did,  that  contract  on  his  part,  did  not  cause  to 
Mr.  Phelps  any  hitherto  uncompensated  damage  beyond  Mr. 
Phelps's  expenses  in  the  action  against  him  and  his  expenses  in 
his  suit  in  equity,  which  the  taxed  costs  received  by  him 
*  788  from  the  *  late  Mr.  Prothero  did  not  cover.  For  those  ex- 
penses, as  it  appears  to  me,  Mr.  Phelps  cannot  sue,  his 
costs  at  law  of  the  action  against  him  having  been  formerly  asked 
and  refused  here.  Bu^  otherwise  I  am  not  sure  that  his  action  is 
groundless,  nor  do  I  think,  that,  unconditionally,  it  should  con- 
tinue restrained.  The  matters,  however,  in  respect  of  which  he  is 
entitled,  if  he  is  entitled  at  all,  to  recover  damages,  are,  in  my 
judgment,  of  a  nature  more  fit  in  the  circumstances  of  the  case  to 
be  submitted  to  this  Court,  though  for  the  purpose  of  a  claim  of 
damages,  than  to  a  jury. 

I  am,  therefore,  of  opinion  that,  the  executors  not  in  any  event 
desiring  a  jury,  an  inquiry  should.be  made  before  the  Vice-Chan- 
cellor,  or  his  chief  clerk,  whether,  besides  the  costs,  charges,  and 
expenses  incurred  by  Mr.  Phelps  in  the  action  against  him  and  in 
his  suit  in  equity  he  has  sustained  any  and  what  amoXmt  of  dam- 
age by  reason  or  means  of  any  breach  or  breaches  by  the  late  Mr. 
Prothero  of  the  agreement  of  August,  1844,  which  was  the  subject  of 
the  bill  in  Phelps  v.  Prothero  in  this  Court,  and  if  so,  when  and 
under  what  circumstances,  and  whether  such  damage  has  been 
wholly,  or  to  any  and  what  extent,  compensated,  satisfied,  or  made 
good  to  Mr.  Phelps,  and  when  and  under  what  circumstances. 
Further  consideration  should  be  reserved,  and  the  injunction 
should  be  maintained  until  further  order. 

The  Lord  Justice  Turner,  after  stating  the  facts  of  the  case, 
said:  The  first  question  is,  whether  the  defendant  was  at  all 
entitled  to  commence  the  action  now  sought  to  be  restrained.  I 
am  of  opinion  that  he  was  not.  The  defendant  had  originally 
the  right  to  proceed,  either  at  law,  for  breach  of  the  agree- 
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ment,  or  in  this  Court,  for  *  the  specific  performance  of  it.  *  734 
He  adopted  the  latter  remedy.  I  think  that  a  plaintiff,  who 
has  legal  rights,  and  comes  to  this  Court  for  its  aid,  is  bound  to 
put  his  legal  rights  under  the  control  of  the  Court,  and  that  that 
principle  reaches  the  present  case.  The  plaintiff,  therefore, 
having  sued  in  equity  for  specific  performance,  was  bound,  in  my 
opinion,  to  submit  his  claim  for  damages  to  the  judgment  of  this 
Court,  and  was  not  entitled  to  proceed  at  law  otherwise  than  by 
leave  of  this  Court. 

That  it  was  competent  to  this  Court  to  have  ascertained  the 
damages,  I  feel  no  doubt.  It  is  the  constant  course  of  the  Court, 
in  cases  between  vendor  and  purchaser,  upon  a  sufficient  case 
being  made  for  the  purpose,  to  direct  an  inquiry  as  to  the  dete- 
rioration of  the  estate  pending  the  contract,  and  in  so  doing  the 
Court  is  in  truth  giving  damages  to  the  purchaser  for  the  loss 
which  he  has  sustained  by  the  contract  not  having  been  literally 
performed.  This  Court,  when  it  entertains  jurisdiction,  deals  as 
far  as  it  can  with  the  whole  case,  and  not  with  part  of  it  only ; 
and  it  is  well  settled  by  authority  that  a  defendant  cannot  be 
allowed,  without  the  leave  of  the  Court,  to  proceed  at  law  on  the 
subject-matter  of  the  suit,  whilst  proceedings  in  this  Court  are 
pending.  Frank  v.  Basnettj  (a)  and  Bell  v.  G^Reilly^  (6)  in 
which  fatter  case  Lord  Redesdale  seems  to  have  considered  that 
the  proceeding  at  law  might  be  treated  as  a  contempt. 

This  rule,  I  think,  is  as  much  applicable  after  decree  as  it  is 
pending  the  suit,  except  of  course  in  cases  where  the  right  to  sue 
at  law  arises  on  instruments  executed  under  the  decree.  It  is,  as 
I  think,  more  especially  applicable  in  cases  where,  as  in  the 
present,  the  decree  *  has  reserved  liberty  to  apply ;  and  I  *  735 
think  also,  it  is  not  less  applicable  to  a  plaintiff  than  to  a 
defendant.  If  at  the  hearing  of  the  suit  instituted  by  this  de- 
fendant he  had  stated  that  it  was  his  intention  to  proceed  at  law, 
and  the  Court  had  perAiitted  him  to  do  so,  it  is  by  no  means  im- 
probable that  it  would  have  dealt  differently  with  the  tsosts  of  the 
suit.  It  was  urged,  on  the  part  of  the  defendant,  that  the  dam- 
ages for  which  he  is  suing  at  law,  in  part,  at  least,  arose  after  the 
institution  of  the  suit ;  and  this,  no  doubt,  is  true,  but  it  is  unim- 

(a)  2  Myl.  &  K.  618.  (&)  2  Sch.  &  Lef.  430. 
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portant,  for  the  defendant  had  ample  opportunity  of  bringing  them 
under  the  consideration  of  the  Court. 

The  next  question  is,  whether  the  plaintiffs  are  precluded  from 
relief  in  equity  by  what  has  passed  at  law.  I  am  of  opinion  that 
they  are  not.  I  think  that  the  83d  section  of  the  Common  Law 
Procedure  Act  does  not  apply  to  a  case  like  the  present.  The 
enactment  is,  that  the  defendant  in  any  cause  in  which,  if  judg- 
ment were  obtained,  he  would  be  entitled  to  relief  against  such 
judgment  upon  equitable  grounds,  may*  plead  the  facts  which 
would  entitle  him  to  such  relief  by  way  of  defence,  and  the 
Courts  may  receive  such  defence  by  way  of  plea.  The  expression 
^^  equitable  grounds,"  as  I  understand  this  enactment,  means 
grounds  depending  upon  the  laws  by  which  Courts  of  Equity  are 
governed,  and  not  upon  the  course  and  practice  of  those  Courts ; 
and  the  context  seems  to  me  to  confirm  this  construction ;  for  the 
enactment  points  to  facts  to  be  pleaded,  giving  title  to  the  equi- 
table relief;  and  it  cannot  surely  be  supposed,  that  the  legislature 
could  intend  that  the  course  and  practice  of  Courts  of  Equity 
should  be  pleaded,  and  should  become  the  subject  of  investigation 
in  trials  at  law.  This  seems  to  have  been  the  view  taken  of  the 
enactment  by  Mr.  Justice  Maule,  and  I  concur  in  that 
*  736  view.  Assuming  this  to  be  the  correct  *  construction  of 
the  Act,  the  case  against  the  plaintiffs,  so  far  as  this  point 
is  concerned,  amounts  to  no  more  than  that  they  have  pleaded  a 
bad  plea  at  law,  and  this  cannot,  I  think,  defeat  their  title  to 
relief  in  equity. 

The  remaining  question  is,  whether  this  action  should  be  per- 
mitted to  proceed  under  the  control  of  this  Court,  or  whether  this 
Court  should  take  upon  itself  to  investigate  the  question  of  dam- 
age to  the  defendant.  In  my  opinion,  it  is  the  duty  of  this  Court, 
in  the  first  instance,  at  least,  to  make  the  investigation.  I  think 
it  is  for  the  most  part  undesirable  that  parties  should  be  compelled 
to  resort  to  another  forum,  and  that  it  is  more  particularly  so  in 
the  present  case,  in  which  the  alleged  damage  is  intimately  con- 
nected with  the  proceedings  instituted  and  carried  on  in  t&is 
Court. 

I  concur,  therefore,  in  the  order   proposed    by  my  learned 
brother. 
[  568  ] 


m'intosh  v.  the  obbat  western  railway  CO.        *  737 


♦M'INTOSH  V.  THE  GREAT  WESTERN  RAILWAY    ♦787 

COMPANY. 

1855.    December  17.    Before  the  Lords  Justices. 

The  deposition  of  a  witness  examined  de  bene  ease  when  about  to  go  abroad 
ordered,  after  the  dismissal  of  the  bill,  to  be  published,  for  the  purposes  of 
another  suit  instituted  against  the  same  defendant,  upon  certain  terms,  and 
saving  just  exceptions.' 

This  was  an  appeal  from  an  order  of  Vice-Chancellor  Stuabt 
directing  the  publication  of  depositions  taken  de  bene  esse  in  a 
former  suit  between  the  plaintiff  and  the  principal  defendants  to 
the  present  suit. 

The  depositions  in  question  had  been  taken  on  an  ex  parte  appli- 
cation on  the  ground  that  the  witness  was  going  abroad,  and  sav- 
ing all  just  exceptions.  They  had  never  been  published  in  the 
suit  in  which  they  were  taken,  the  bill  in  that  suit  having  been  dis- 
missed. 

Mr.  Bacon  and  Mr.  Stevens^  for  the  defendants  the  Great  Wes- 
tern Railway  Company,  who  were  the  appellants.  —  These  deposi- 
tions could  not  have  been  published  even  in  the  cause  in  which 
they  were  taken,  for  they  were  taken  under  an  order  obtained  ex 
partCj  which  was  irregular.  Hope  v.  Hope,  (a)  K,  during  the 
existence  of  the  former  suit,  the  plaintiff  had  moved  for  publica- 
tion, we  should  have  objected  to  the  irregularity  of  the  order,  and 
moved  to  discharge  it.  It  may  be  true  that  the  witness  is  abroad 
or  dead ;  but  this  is  not  sufficient  to  render  his  evidence  admissi- 
ble. If  the  deposition  had  been  taken  in  the  regular  course  it 
might  possibly  have  been  used  in  evidence  in  another  cause  be- 
tween the  same  parties,  for  we  then  should  have  had  an  opportu- 
nity of  cross-examination.  In  such  cross-examination  we  should 
have  put  into  the  witness's  hands  certain  letters  of  his, 
which  we  have  in  our  possession,  and  which  we  cannot  *  now  *  788 
put  in  evidence,  but  which  would  have  shown  him  to  be  a 
prejudiced  witness.    This,  being  an  application  to  publish  evidence, 

(a)  8  Beav.  817. 

>  See  1  Dan.  Ch.  Ft.  (4th  Am.  ed.)  870,  871. 
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is  made  in  a  cause  in  which  the  evidence  was  not  taken.     That 
objection  is  a  (Sufficient  answer  to  the  application. 

Mr.  ElmBley  and  Mr,  Setheringtan^  for  the  plaintiff,  were  not 
called  upon. 

The  Lord  Justice  Knight  Bruce.  —  Neither  of  us  has,  I  be- 
lieve, any  doubt  that  these  depfositions  must  be  published.  All 
that  the  order  complained  of  does,  is  to  direct  them  to  be  published 
and  used  at  the  hearing,  saving  all  just  exceptions.  I  do  not  see 
how  this  can  be  objected  to,  except  on  one  of  the  two  grounds 
which  I  am  about  to  mention.  One  is,  that  perhaps  the  forms  of 
the  Court  require  the  motion  to  be  entitled  in  both  the  causes. 
This,  however,  is  mere  matter  of  form,  and  if  necessary  the  notice 
of  motion  may  be  amended  in  this  respect. 

The  other  ground  is,  that  there  has  not  been  an  opportunity  of 
putting  in  evidence  letters  which  the  witness  is  alleged  to  have 
written  showing  him  to  be  prejudiced  against  the  defendants.  The 
plaintiff  must,  I  think,  undertake  that  all  letters  proved  to  be  in 
the  handwriting  of  the  witness  should  be  admitted  to  be  used  at 
the  hearing,  in  the  same  way  as  if  the  witness  had  proved  them 
himself  on  cross-examination. 

Neither  of  these  objections  was,  as  I  understand,  raised  in  the 
argument  before  the  Yice-Ghancellor.  The  company  must,  I  think, 
pay  the  costs  of  this  appeal. 

The  Lord  Justice  Turner  concurred. 


♦  739  ♦  WARE  V.  WATSON. 

1855.    December  22.    Before  the  Lords  Justices. 

Afler  the  expiration  of  eight  days  ftrom  the  filing  of  the  certificate  of  a  sale 
under  a  decree,  the  Court  refused  to  open  the  biddings  on  a  mere  adTance 
of  price,  though  considerable.' 

The  eight  days  for  applying  to  vary  the  certificate  under  the  5l8t  Order  of 
October  16,  1852,  include  vacations. 


1  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1288 ;  Howell  v.  Kightley,  8  De  6.,  M. 
&  G.  825.     As  to  the  practice  of  opening  biddings  upon  a  mere  advanoe  of 
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This  was  the  appeal  of  a  purchaser  under  a  de.cree  from  an  order 
of  Vice-Chancellor  Stuart  opening  the  biddings. 

The  sale  took  place  by  auction  on  the  2d  of  August,  1855,  and 
the  appellant,  Mr.  W.  Bartholomew,  was  declared  the  purchaser 
of  Lot  12.  On  the  4th  of  August  the  certificate  of  the  sale  was 
made.  On  the  9th  of  August  it  was  signed  by  the  Yice-Chancellor 
and  filed. 

On  the  18th  of  August  the  appellant  wrote  to  the  solicitors  who 
had  the  conduct  of  the  sale,  to  the  efiect  that,  assuming  the  cer- 
tificate to  be  now  binding,  he  had  appointed  a  valuer  of  the  timber, 
and  he  requested  the  abstracts  might  be  forwarded. 

On  the  21st  of  August  the  abstracts  were  delivered  and  shortly 
afterwards  the  valuation  of  the  timber  was  made,  amounting  to 
9942.  lis.  8d.  Objections  and  requisitions  upon  the  abstracts  were 
afterwards  delivered,  and  replies  returned. 

On  the  29th  of  October  the  appellant  was  served  with  a  summons 
to  attend  at  the  Yice-Chancellor's  chambers  on  the  hearing  of  an 
application  on  the  part  of  the  respondent  Mr.  Ourteis,  that,  upon 
his  paying  to  the  appellant  all  costs,  charges,  and  expenses  occa- 
sioned by  the  appellant's  bidding  for  and  being  certified  the  pur- 
chaser of  the  premises  comprised  in  Lot  12,  and  upon  Mr.  Curteis 
paying  within  fourteen  days  after  the  date  of  the  order  to  be  made 
thereon  the  sum  of  230Z.  into  the  bank,  to  the  credit  of  the 
cause,  by  way  of  deposit,  the  *  premises  comprised  in  Lot  *  740 
12  might  be  resold.  Mr.  Curteis  had  authorized  an  agent 
to  bid  for  him  at  the  sale  at  which  the  appellant  had  purchased, 
and  without  limit  as  to  price ;  but  the  agent,  after  bidding  several 
times,  declared  he  would  bid  no  longer,  as  the  biddings  had  far  .ex- 
ceeded the  value  of  the  property. 

The  reserved  bidding  was  1600!.,  and  the  price  at  which  the  ap- 
pellant had  purchased  was  27702. 

Mr.  Speed  in  support  of  the  appeal.  —  The  certificate  became, 
under  the  15  and  16  Vict.  c.  34,  and  the  1st  Order  of  October  16th, 
1852,  absolute  on  the  16th  of  August,  when  eight  clear  days  had 
elapsed  after  the  time  of  filing  it ;  Bridger  v.  Pen/old  (a)  (for  in  this 
computation  vacations  must  be  included).     In  order  to  open  the 

price,  see  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1285  d  seq.  and  notes.    This  prac- 
tice has  been  discontinued  in  England,  by  30  &  31  Vict.  c.  48,  §  7. 
(a)  1  K.  &  J.  28. 
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biddings,  therefore,  a  special  case  must  be  made :  Morice  v.  The 
Bishop  of  Durham  ;  (a)  and  such  a  case  as  shall  satisfy  the  Court, 
having  regard  to  the  observations  of  Lord  Eldon  in  White  v.  Wil- 
son. (5)  Here  no  special  circumstances  appear  in  favour  of  the 
respondent,  and  that  of  his  having  bidden  is  adverse  to  him. 

Mr.  Malins  and  Mr.  W.  D.  Lewis  for  the  respondent  Mr.  Cur- 
teis.  —  Cases  under  the  old  practice  do  not  now  apply,  the  Court 
having  under  the  new  practice  and  particularly  under  the  59th 
Order  of  October  16th,  1852,  a  much  wider  discretion  than  it  for- 
merly had.  The  circumstance  of  Mr.  Curteis  having  bid  at  the 
sale  does  not  prevent  the  Court  from  opening  the  biddings  on  his 
application.  Tynedale  v.  TFarc,  (<?)  Thomhill  v.  ThomhiUy  (cT) 
Lefrojf  V.  Lefroy.  (e)  As  the  certificate  was  signed  in  the  long 
vacation,  the  respondent  made  as  early  an  application  as  he  could. 

*  741    ♦  Mr.  Cole,  for  the  plaintiflFs. 

Mr.  Speedy  in  reply,  referred  to  JfcP  Oidloek  v.  Colhateh.  {g) 

The  Loud  Justice  Knight  Bruce.  —  In  this  case  the  sale  took 
place  early  in  August.  The  certificate  finding  the  appellant  the 
purchaser  was  filed  on  the  9th,  and,  in  my  opinion,  it  was  incum- 
bent on  any  person  desiring  to  open  the  biddings  to  give  notice  of 
his  intention  on  or  before  the  17th  of  August,  unless  any  special 
circumstance  could  be  shown  excusing  him  from  the  ordinary 
rules  of  practice.  Now,  a  large  advance,  thoqgh  a  requisite  con- 
dition for  opening  the  biddings,  was  not  under  the  old  practice 
sufficient  to  induce  the  Court  to  make  an  order  to  that  efiect,  after 
the  report  had  been  absolutely  confirmed.^  The  present  applicant 
made  a  bidding  at  the  sale  by  an  agent,  who  had  unlimited  power 
to  bid,  and  who  ceased  to  bid  when  he  thought  that  he  had  bidden 
enough,  deliberately  allowing  another  person  to  become  the  pur- 
chaser. 

That  Mr.  Curteis  did  not  bid  in  person  but  by  an  agent  is  not 

(a)  11  Vee.  67.  (d)  2  J.  d;  W.  347, 

(h)  14  Vei.  153.  (0  2  Rasi.  606. 

(c)  Jac.  525.  Cg)  3  Madd.  314. 

>  See  2  Dan.  Ch.  Ft.  (4th  Am.  ed.)  1288 ;  Bridger  v,  Parfold,  1  K.  &  J. 
28 ;  Barlow  v.  Osborne,  6  H.  L.  Cas.  566 ;  S.  C.  nom.  Osborne  v.  Foreman,  8 
De  6.,  M.  &  6.  122. 
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material,  nor  is  it  material  that  the  best  bidder  did  not  purchase 
for  himself.  It  is  a  common  practice  for  persons  to  bid  as  agents 
only,  and  i#  does  not  appear  that  the  agent  in  this  case  represented 
himself  to  be  bidding  as  a  principal.  It  is  also  immaterial  that 
the  certificate  was  filed  in  the  vacation,  for  an  application  to  open 
the  biddings  might  have  been  made  in  the  vacation.  I  think  that 
it  would  be  dangerous  to  the  general  practice  of  the  Court  to 
grant  the  application.  The  case,  however,  does  not  seem  one 
for  costs. 

*  The  Lord  Justice  Turner.  —  I  am  also  of  opinion  that   *  742 
the  order  must  be  discharged.    The  certificate,  I  think,  had 
become  absolute. 

The  84th  section  of  the  Act  provides  that,  where  ^^  any  certificate 
or  report  of  the  chief  clerk  shall  have  been  signed  and  adopted  by 
the  Judge,  the  same  shall  be  filed  in  like  manner  as  reports  are 
now  filed,  and  shall  thenceforth  be  binding  on  all  the  parties  to 
the  proceedings,  unless  discharged  or  varied  either  at  chambers  or 
in  open  Court,  according  to  the  nature  of  the  case,  upon  applica- 
tion by  smnmons  or  motion,  within  such  time  as  shall  be  pre- 
scribed in  that  behalf  by  any  general  order  of  the  Lord  Chancellor, 
and  nothing  herein  contained  shall  prejudice  or  affect  the  power 
of  the  Court  at  any  time  to  open  any  such  certificate  or  report, 
upon  the  same  or  tlie  like  grounds  as  any  report  of  a  Master  of 
the  said  Court  which  has  been  absolutely  confirmed  may  now  be 
opened." 

The  general  order  has  fixed  this  time  at  eight  days  after  the 
filing  of  the  certificate,  and  there  is  nothing  in  the  statute  or  in 
the  jorders  to  prevent  the  time  from  running  in  the  vacation.  The 
certificate  having  thus  become  absolute,  I*  am  of  opinion  that  no 
case  has  been  made  justifying  the  Court  in  opening  it  under  the 
concluding  words  of  the  34th  section.  According  to  the  old 
practice,  no  report,  after  having  been  absolutely  confirmed,  could 
have  been  opened  on  such  grounds  as  those  relied  upon  by  the 
respondent. 

It  has  been  contended  that  a  discretion  is  given  to  the  Court  by 
the  59th  Order  of  October  16th,  1862,  but  I  much  doubt  whether 
that  order  applies  to  a  case  like  the  present.  Even  if  it  does,  I 
think  that  it  would  be  a  very  dangerous  exercise  of  such  a  discre- 
tion to  accede  to  the  present  application. 
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ABATEMENT. 

A  testator  by  his  will  devised  certain  real  estate  to  trustees  in  fee  in  trast 
out  of  the  rents  to  pay  an  annuity  to  A.  B.  until  he  obtained  twenty- 
five,  when  he  was  to  be  entitled  to  the  possession  of  the  estates,  and 
an  annuity  of  400Z.  a  year  to  C.  D.  f5r  life,  and  an  annuity  of  1502. 
for  the  maintenance,  and  during  the  minority  of  an  infant  tenant  in 
tail,  and  "without  prejudice  to  the  trusts  aforesaid,'^  and  "to  any 
jointure  to  be  created  under  the  power  thereinafter  contained,"  to  pay 
the  surplus  rent  to  the  mother  of  A.  B.  until  he  should  be  entitled  to 
the  possession  of  the  estates,  and  "  subject  to  the  trusts  aforesaid,"  the 
trustees  were  to  hold  the  estates  in  trust  for  A.  B.  for  life,  in  remainder 
to  his  eldest  son  in  tail,  with  power  to  A.  B.  to  appoint  a  jointure  to 
any  wife,  with  the  usual  powers  of  distress  and  entry,  to  take  effect 
immediately  after  his  decease^  A.  B.  having  appointed  the  jointure, 
died,  leaving  his  widow,  who  gave  birth  to  a  posthumous  son,  the 
infant  tenant  in  tail.  The  income  of  the  estates  proving  deficient : 
Heldf  that  the  annuity  of  4O0L,  the  jointure,  and  the  annuity  for  the 
.  maintenance  of  the  infant  tenant  in  tail,  must  abate  pari  passu,  but 
that  the  apportionment  was  not  to  be  retrospective  so  as  to  affect  the 
amount  received  by  C.  D.  previously  to  the  birth  of  the  tenant  in  tail. 
—  Coore  V.  Todd,  620. 

♦  ABROAD.    See  Practice,  8.  ♦  744 

ACCOUNTS.    See  RBTROSFBcnvE  Act.    Solicitor,  5. 

ACCRUING  SHARE.    See  Will,  4. 

ACKNOWLEDGMENT. 

The  acknowledgment  of  a  deed  by  a  married  woman  under  the  Fines  and 
Recoveries  Act  need  not  be  taken  before  enrollment  of  the  deed.  — 
Ex  parte  Tavemer,  627. 

See  Statutb  of  Ldotationb. 
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ACT  OF  PARLIAMENT. 

An  Act  empowering  a  company  to  contract  for  purposes  of  public  advantage 
ongfat  not  to  receiTe  a  narrow  constmction.  Therefore,  in  oonstnung 
a  ga«  company's  Act,  which,  after  requiring  the  consent  of  certain 
local  commissionerB  to  breaking  up  of  the  pavements,  proYided,  that, 
where  anj  consent  was  required  and  should  be  obtained  bj  the  com- 
pany to  break  any  pavement,  to  lay  down  pipes,  or  for  any  other 
purpose,  which  might  be  required  under  the  Act,  nothing  in  the  Act 
oontuned  should  (after  such  consent  obtained  and  after  twenty-four 
hours'  notice)  prevent  the  company  ftt>m  breaking  up  the  pavement 
for  the  purpose  of  laying  down  pipes,  or  for  any  other  purpose  whidi 
might  be  required  under  the  Act :  Sdd,  that  a  construction  **  reddendo 
singula  ringulis  ^  was  not  the  correct  one,  and  that  the  power  to  break 
the  pavement  was  not  to  be  confined  to  the  particular  purpose  to  which 
the  consent  had  been  expressly  given. — Dover  0<u  Light  Compang  v. 
!Z^  Mayor f  <£c.,  of  Dover ^  545. 

See  Public  Compant.    RBTBOSPBcnYB  Act. 

ADMINISTRATION.    See  Chabttt. 

ADMINISTRATION  SUIT.    See  Practick,  7. 

ADMISSION  OF  ASSETS.    See  Assets,  1. 

ADOPTION.    See  Dbcreb. 

AGENT.    See  Soucitor,  4. 

AGREEMENT.  See  Arbitration.  PowkrofSalb.  Specific  Pbrfobmakcb. 

ANNUITY. 

A  testator  gave  his  real  and  personal  estate  in  trust,  to  invest  thereout  such 
a  sum  as  that  the  dividends  or  interest  thereof  should  realize  the  dear 
annual  income  of  2002.,  and  pay  it  to  his  wife  during  widowhood, 

*745  and  to  stand  possessed  of  the  principal,  in  trust  for  the  *  testa- 
tor^s  brothers  and  sister;  and  he  gave  the  residue  of  his  estate, 
after  raising  the  money  sufficient  to  realize  the  annuity  for  his  wife,  to 
his  brothers  and  sister.  On  the  assets  proving  insufficient  to  provide 
a  capital  sum  which  would  yield  2002.  per  annum :  Held,  by  Lord  Jus- 
tice Kniqht  Brucb,  confirming  the  decision  of  the  Master  of  the  Rolls, 
diseeniienie  Lord  Justice  Turner,  that  the  widow  was  entitled  to  have 
the  amount  paid  in  full  out  of  capital.  —  Baker  v.  Baker,  681. 

ANTICIPATION.    See  Hubbaio)  and  Wife. 

APPEAL.    See  Married  Woican,  2. 

APPLICATION  OF  MONEY.    See  Partnership. 

APPOINTMENT.    See  Power. 

APPORTIONMENT.    See  Abatement. 

ARBITRATION. 

By  a  submission  to  arbitration  between  patentees,  all  matters  in  difference 
between  the  parties  relating  to  gutta-percha  were  referred  to  the  deci- 
sion of  the  arbitrator,  who  was  empowered  to  set  aside  certain  deeds 
which  had  been  executed  by  the  parties,  if  he  thou^t  fit,  and  to  order 
assignments  to  be  executed  for  vesting  in  trustees  all  patents  and 
applications  for  patents  relating  to  g^tta-percha  taken  out  or  made, 
or  to  be  taken  out  thereafter  by  the  parties,  or  any  of  them. 
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Bj  the  award  the  arbitrator,  "  if  and  so  far  ta  he  had  power  and  jurisdic- 
tion," set  aside  altogether  certain  deeds  which  he  specified,  but  if  he 
had  not  "  power  or  jurisdiction  to  set  the  same  or  any  or  either  of  them 
aside,"  or  to  award  any  other  matter  in  that  his  award  contained,  he 
declared  that  the  rest  of  his  award  was  yet  to  stand.  He  also  by  the 
award  decided  upon  the  rights  of  the  parties  under  the  deeds  executed 
by  them,  and  not  thereby  set  aside,  and  directed  that  neither  of  the 
parties  should  grant  any  license  of  or  work  any  of  the  patents  save 
under  a  license  from  the  trustees  to  be  appointed  under  the  award, 
which  required  the  parties  to  nominate  their  respective  trustees  within 
fourteen  days,  and  to  signify  their  election  to  take  licenses  within  two 
calendar  months  from  the  date  of  the  award.  The  award  also  directed, 
that  the  parties  should  covenant  with  one  another  that  they  and  their 
licensees  should  assign  to  the  trustees  any  assignable  interest  which 
they  might  respectively  have  in  any  patents  relating  to  gutta-percha. 
The  submission  was  made  a  rule  of  a  common-law  Court.  In  a  suit 
for  a  specific  performance  of  the  award :  HM^  — 

1.  That  the  award  was  bad  for  *  want  of  finality  and  excess  of  author-    *  746 

ity. 

2.  That,  if  it  had  not  been  so,  a  submission  which  would  warrant  such  an 

award  was  not  sufficiently  reasonable  to  be  enforced  by  way  of  specific 
performance. 

3.  That,  although  the  defendant  had  to  some  extent  acted  on  the  award, 

by  nominating  trustees  and  signifying  an  election  to  take  licenses,  there 
had  not  been  such  an  acquiescence  in  the  award  as  to  justify  the 
Court  in  enforcing  a  specific  performance  of  it  against  him  on  that 
ground,  no  one  appearing  to  have  been  misled  by  his  acts. 

4.  That  >many,  if  not  all,  of  the  principles  applicable  to  suits  for  the  specific 

performance  of  agreements,  apply  to  those  for  the  specific  performance 
of  a  submission  to  arbitration,  and  that  therefore  the  above  objections 
were  sufficient  answer  to  such  a  suit. 

5.  That,  ordinarily,  this  Court  will  not  enforce  specific  performance  of  part  of 

an  agreement,  nor  consequently  of  part  of  an  award.  —  Nickels  t. 
Hancock,  800. 
ASSETS. 

1.  A  testator  directed  that  certain  legacies  should  remain  at  interest  in  his 
business.  His  executor,  who  was  his  brother  and  partner,  credited  in 
his  books  the  legatees,  who  were  the  executor's  sons  and  had  access  to 
his  books,  with  the  amounts  of  the  legacies,  and  with  interest  upon 
them,  but  in  a  deed  between  the  parties  the  accounts  were  recited  to 
be  unsettled.  He  returned  to  the  stamp  office  the  estimated  value  of 
the  testator^s  estate,  at  an  amount  more  than  sufficient  for  payment  of 
the  legacies,  and  paid  duty  upon  them  and  upon  a  residue  beyond. 
Hdd,  that,  in  the  circumstances  of  the  case,  those  acts  did  not  amount 
to  a  conclusive  admission  of  assets. 
One  of  the  legatees  had  on  his  marriage  assigned  a  part  of  his  legacy  to 
the  trustees  of  his  settlement,  covenanting  to  pay  the  amount  by  in- 
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•  Btalments.  It  appeared,  on  tl&e  eridenoe,  diat  the  maniage  was  eon- 
tracted  and  the  lettlement  made  on  the  faith  of  Fepresentatknis  by  the 
executor  that  the  legacy  waa  snbatantial  and  safe,  and  iroiild  be  paid^ 
though  at  a  fhtore  time :  Hdd^  that  the  estate  of  the  executor  thoeby 
became  indebted  for  the  whole  amoont.  —  Huttcn  t.  Bas$iier,  9. 
2.  Under  a  covenant  that  if  the  covenantor's  wife  snnriTed  him,  he,  his  hdrs, 
executors,  or  administrators,  would  pay  her  a  specified  annuity  for 
life,  and  that,  for  better  securing  it,  he  or  his  heirs  would  grant  and 
secure  the  same  out  of  a  sufficient  part  of  the  real  estates  devised  to 
him  by  a  particular  will :  HeU^  that  the  estates  were  only  secondarily 
liable,  and  that  the  personal  estate  of  the  covenantor  waa  the  primaiy 
fund.  --Fidd  v.  Brcwn,  691. 

See  Abatxmeht.    Charitt. 
^747    ^ASSIGNEE.    See  Insolvknt. 

ASSOCIATION.    See  Frismdly  Socdbty. 
ATTACHMENT.    See  Fracticb,  3. 
AUTHORITY.    See  SoucrroR,  4. 
AWARD.    See  Abbitration. 

BANKING  COMPANY.    See  Brrach  of  Trust,  2. 
BANKRUPT. 

Hdd,  by  the  commissioner,  that  an  incorporated  canal  company,  idiose 
profits  arose  from  toUs,  was,  as  a  **  Commercial  Company,"  or  a  com- 
pany associated  for  commercial  purposes,  liable  to  become  bankrupt 
under  the  7  &  8  Yict.  c.  111.  On  appeal  judgment  was  reserved  and 
the  case  compromised.  — Ex  parte  CroysdiUt  199,  n. 

See  DoHiciLB,  Will,  7. 
BARON  AND  FEME.    See  Acknowlkdomxnt.    Dowkr  Act.    Husrikd 

AMD  WiFB.    Imfamt.    Married  Woman.    Wnx»  8. 
BIDDINGS.    See  Ofkmino  Biddimos. 
BILL.    See  Fracticb,  1,  2. 
BOOKS.    See  Retrosfbctivb  Act. 
BREACH  OF  TRUST. 

1.  Under  a  trust  to  lend  trust-money  to  one  of  the  trustees  on  his  personal 

security  until  the  trustees  should  deem  it  advantageous  to  invest  the 
money  in  the  funds:  Held,  that  the  omission  to  call  in  the  money, 
which  had  been  accordingly  lent  to  the  trustee,  and  its  consequent  loss, 
did  not,  in  the  absence  of  any  proof  of  misconduct  on  the  part  of  his 
co-trustee,  create  any  liability  on  the  part  of  such  co-trustee. 
Heldj  also,  that  as  payment  of  the  debt  was  only  enforceable  in  equity,  and 
the  cestui  que  trust  might  have  enforced  it  himself,  this  circumstance 
was  an  answer  to  a  suit  by  him  seeking  to  render  the  co-trustee  person- 
ally liable.  —  Paddon  v.  Richardson,' b%%, 

2.  If  a  lender  of  money  to  an  executor  has,  at  time  of  the  loan  and  before 

parting  with  the  money,  notice  that  the  executor  in  borrowii^  commits 
a  breach  of  trust  and  intends  to  misapply  the  money,  he  acquires  no 
better  title  against  the  estate  than  the  executor  himself. 
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Where  a  local  agent  of  a  banking  company  in  that  character  advances 

money  of  the  company  by  *  way  of  loan,  and  the  borrower,  to  the    *  748 
agent^s  knowledge,  is  obtaining  the  money  for  the  sole  purpose 
of  misapplying  it,  the  company  acquires  no  better  title  than  the  agent 
would  have  had  had  the  case  been  his  own,  or  than  the  borrower. 

An  execntor  borrowed  money  from  a  banking  company  of  which  he  was  the 
local  agent,  for  the  purpose  of  making  a  further  adyance  to  a  mort- 
gagor of  a  ship,  on  the  security  of  which  the  testatrix  had  lent  money, 
on  the  pretence  that  such  further  advance  was  made  to  pay  off  a  prior 
charge,  but  really  to  assist  the  mortgagor,  and  the  security  proved 
ultimately  wholly  insufficient:  Hdd^  that  the  company  had  no  claim 
upon  the  testatrix's  assets,  and  that  a  mortgage  of  the  ship  made  by 
the  executor  to  the  company  to  secure  their  advance  was  invalid,-— 
CoUinson  v.  Ligter,  634. 

8.  A.,  one  of  three  sureties  who  had  become  bound  to  the  extent  of  2000Z. 
to  a  corporation  for  the  due  accounting  of  the  office  of  its  treasurer  by 
B.,  received  formal  notice  firom  the  corporation  that  B.  was  a  de&ulter, 
and  on  the  next  day  took  from  B.  a  deposit  note  of  a  bank  for  23002. , 
which  had  been  placed  in  the  bank  by  B.  one  month  previously  in  the 
name  of  his  daughter.  On  a  bill  filed  by  the  corporation  against  B., 
who  had  absconded,  and  the  three  sureties  to  make  good  the  amount 
found  due  by  B.  uUra  the  2300Z. :  Hdd^  establishing  the  liability  of  the 
trustees,  that  the  circumstances  under  which  A.  received  the  23002. 
were  such  as  ought  to  have  induced  him  to  make  inquiry,  and  that, 
having  neglected  to  do  so,  he  was  bound  to  restore  this  amount  with 
interest  after  the  rate  of  6Z.  per  cent. 

One  of  the  sureties  having  died  after  the  claims  of  the  plaintiffs  against  them 
had  been  established,  and  after  a  sum  of  money  had  been  paid  by 
them  into  Court:  Hddy  that,  for  the  purposes  of  .the  suit,  a  repre- 
sentative of  the  deceased  surety  was  a  necessary  party;  though  the 
Court  refused  to  declare  in  the  suit  as  constituted  the  liabilities  of  the 
sureties  inter  $e. — Mayor,  <£c.,  of  Berwiek^pon-lhoeed  v.  Murray ^ 
'      497. 

See  DoMiciuB.    Tbust.    Will,  9.  » 

BUILDING  ACTS. 

The  trustees  of  a  benefit  building  society,  acting  on  the  rules  of  the  society, 
declared  a  bonus  of  232.  per  share,  calculating  the  amount  in  forgetful- 
ness  as  they  alleged  of  the  decision  in  Fleming  v.  Self,  3  De  6.,  M. 
&  G.  997,  and  therefore  on  the  assumption  that  advanced  members, 
that  is  members  who  had  borrowed  money  of  and  executed  mortgages 
to  the  society,  would  not  be  entitled  on  redeeming  those  mortgages  to 
any  thing  on  account  of  bonuses.  A.  B.,  an  advanced  member, 
then  *  gave  notice  of  his  desire  to  redeem :  Held,  that  he  was  *  749 
entitled  to  have  credit  for  the  bonus  of  232.  on  each  of  his 
shares,  and  that  the  Court  would  not  interfere  to  relieve  the  society 
from  the  consequences  of  the  act  of  the  trustees. — Archery.  Harris 
soUf  404. 
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CALL.    See  WiNDmo-up  Acts. 
CANAL  COMPANY.    See  Bankrupt. 

CERTAINTY.    See  Specific  PBBFORSiANCK,  8. 

CHANCERY  AMENDMENT  ACT.    See  Rbtrospectivb  Act. 

CHABGE.    See  Abatement.    Assets,  2.    Incumbbancb. 
CHARITY. 

A  testatrix  by  her  will  having  given  certain  specific  and  pecaniaiy  beqnesta 
to  her  general  residuary  legatee,  and  having  also  given  various  charita- 
ble legacies,  directed  the  latter  to  be  paid  in  precedence  of  the  other 
pecuniary  legacies  out  of  such  part  of  her  personal  property  not  sp^ 
cifically  bequeathed  as  was  by  law  applicable  for  charitable  purposes. 
The  pure  personalty  being  insufficient  to  pay  all  the  charitable  legacies : 
Mddf  that,  in  the  administration  of  the  testatrix's  estate,  the  debts, 
and  the  funeral  and  testamentary  expenses  and  costs  of  this  suit  were, 
in  the  first  place,  payable  ratably  out  of  the  pure  personalty  and  out 
of  the  personalty  savouring  of  realty,  and  that  after  such  payment  the 
charitable  legacies  were  to  be  paid  out  of  the  balance  of  the  pure  per- 
sonalty, in  p^^ecedenoe  of  the  other  legacies.  —  Tempest  v.  Tempeti,  470. 

See  Deed. 

COMMERCIAL  COMPANY.    See  Bankbupt. 

COMMON  LAW  PROCEDURE  ACT.    See  Damages. 

COMPANY.    See  Bankbupt.    Pdbuc  Company.    Winding-up  Acts,  2. 

CONDITIONS  OF  SALE.    See  Specific  Pebfobmance,  1. 

CONFLICT  OF  LAW.    See  Domicile. 

CONSIGNEE.    See  Lien,  1. 

CONSTRUCTION.    See  Abatebient.    Act  of  Pabliament.    Annu- 

^  750        rrr.    Assets,  1.    DosaciLE.    Husband  and  Wife.    *  Pabtnebship. 
PowEB.    Will,  1,  2,  8,  4,  6,  6,  7,  8,  10,  11. 

CONSTRUCTION  OF  ACT  OF   PARLIAMENT.     See  Act  of  Pablia- 
ment.   Public  Company.    Retbosfective  Act. 

CONSTRUCTIVE  TRUST.    See  Bbeach  of  Tbust,  2. 

CONTEMPT.    See  Infant.    Mabbied  Woman,  1. 

CONTRIBUTORY.    See  Winding-up  Acts,  2. 

CONVERSION.    SeeTausT.    Will,  9. 

COSTS.    See  Decbee.    Fbixndly  Society.    Incumbbancb.    Lien,  2. 

CORPORATION.    See  Bankbupt. 

CORPUS.    See  Annuity. 

CO-TRUSTEE.    See  Bbeach  of  Tbust,  1. 

COVENANT.    See  Deed.    Pebpetuity.    Winding-up  Acts,  2. 

CREDITORS.    See  Winding-up  Acts,  1. 

DAMAGES. 

A  plaintiff  who  has  legal  rights  in  a  matter  on  which  he  comes  to  diis  Court 

for  its  aid  is  bound  to  put  those  legal  rights  under  its  control,  and 

cannot  proceed  on  them  at  law  without  its  leaye. 
In  a  case  decided  before  the  21  &  22  Vict.  c.  27  came  into  operation :  Hdd^ 

that  the  Court  has  jurisdiction  to  award  damages  for  the  want  of  a 
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literal  performance  of  a  contract  of  which  it  directs  the  specific  per- 
formance, and  will  in  general  do  so  rather  than  compel  the  parties  to 
resort  to  another  fomm. 
Where  a  defendant  to  an  action  pleaded  unsuccessfully  an  equitable  plea, 
grounded  not  on  equitable  principles,  but  on  the  course  and  practice 
of  a  Court  of  Equity :  Hdd,  that  he  was  not  precluded  by  the  decision 
at  law  from  filing  a  bill  on  the  same  grounds  for  an  injunction  to 
restrain  proceedings  in  the  action.  —  Prathero  ▼.  Phelps^  722. 

See  iNJUKcnoN. 

DEBENTURES.    See  Public  Ck>MPAinr. 

DEBTOR  AND  CREDITOR.  See  Wnx.  7. 

DECREE. 

Cestms  que  irustent  under  a  will  instituted  a  suit  to  haye  the  trusts 

^  carried  into  effect  and  to  set  aside  a  mortgage  of  a  part  of  the  *  751 
trust  estate  made  by  the  trustees.  By  the  terms  of  the  mortgage 
the  mortgagees  were  not  entitled  to  take  possession  except  upon  a 
prescribed  notice.  Before  this  notice  had  been  ^ven  the  plaintiff 
had  obtained  an  order  for  a  receiver,  and  also  an  order  to  take  pro- 
ceedings with  respect  to  a  claim  adverse  to  the  interests  of  all  the  par- 
ties to  the  suit.  Afterwards  a  decree  was  made  in  the  suit,  establishing 
the  validity  of  the  mortgage  and  directing  a  sale,  in  which  all  parties 
were  ordered  to  join.  The  mortgagees  neither  consented  to  nor 
opposed  the  interlocutory  order  being  made,  nor  did  they  at  the  hear- 
ing ask  for  a  dismissal  of  the  bill  as  against  themselves,  or  oppose  the 
insertion  of  the  direction  for  a  sale.  They  afterwards  applied  to  have 
the  receiver  discharged  and  to  be  let  into  possession,  and  gave  the 
notice  prescribed  by  the  mortgage.  On  their  application  being  refused, 
they  appealed  from  the  refusal,  and  at  the  same  time  from  so  much  of 
the  decree  as  rendered  it  obligatory  on  them  to  concur  in  the  sale. 
Hddt  that  they  had  not  adopted  the  proceedings  in  the  suit,  but  were  entitled 
to  priority  over  the  costs  of  it  and  of  the  action,  and  also  to  have  the 
receiver  discharged  and  the  decree  varied  so  far  as  it  bound  them  to 
join  in  the  sale. 
Eddf  also  (the  testator^s  estate  in  the  subject  of  the  security  being  equitable), 
that  the  Court  might  direct  possession  to  be  delivered  to  the  mortga- 
gees. —  Langton  v.  Langton,  29. 

See  PRAcncB,  4. 

DECREE,  SALE  UNDER.    See  Openixg  Biddings. 

DEED. 

An  instrument  under  seal  contained  a  covenant  with  trustees  that  the  cove- 
nantor in  his  lifetime  or  his  executors  within  twelve  months  after  his 
decease  would  invest  60,0002.  in  the  names  of  trustees  upon  charitable 
trusts.  It  was  executed  by  the  covenantor,  but  was  not  conmiunicated 
to  the  trustees :  Hdd,  — 

1.  That  it  was  a  deed  whether  it  was  also  testamentary  or  not. 

2.  That  it  was  not  invalid  as  infringing  the  provisions  of  the  Statute  of  Mort- 

main. —  AUxcmder  v.  Bramey  525. 

See  Lien,  2,  3.    Partnership.    Wiin>iNa-nF  Acts,  2. 
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• 

DEPOSITIONS.    See  Eyidsncb. 

DISMISSAL.    See  Pracwcb,  2. 

DOCUMENTS.    See  Lien,  3. 
DOMICILE. 

*752  On  the  2d  August,  1826,  A.  D.,  a  domiciled  Scotdmum,  married  ^the 
plaintiff  (then  H.  G.  I.,  a  domiciled  Englishwoman),  they  haviDg 
two  days  previously  both  executed  a  settlement  in  writing  in  the  Scotdi 
form,  whereby  A.  D.  bound  himself,  his  heirs,  executors,  and  succes- 
sors, to  pay,  after  his  decease,  an  annuity  to  the  said  H.  G.  L  his  prom- 
ised spouse,  for  her  life,  and  certain  portions  for  the  children  of  the 
marriage,  to  be  divisible  amongst  them  in  manner  therein  mentioned. 
The  settlement  then  provided  as  follows :  **  For  which  causes  and  oo 
the  other  part  the  said  H.  G.  I.  hereby  assigns  over  to  and  in  favour 
of  herself  and  the  said  A.  D.,  her  promised  spouse,  in  conjunct  fee  and 
life-rent,  and  the  child  or  children  that  shall  be  procreated  of  the  said 
intended  marriage,  divisible  as  aforesaid,  whom  failing,  the  said  H.  G. 
I.,  her  heirs  and  assigns  whomsoever,  in  fee,  all  estate,  funds  and 
effects,  heritable  and  movable,  real  and  personal,  presently  belongs 
ing,  or  due  and  abdebted  to  her,  or  that  may  be  acquired  by  her 
during  the  subsistence  of  the  said  intended  marriage.^^  Lastly,  it  wu 
provided  thereby,  that  the  provisions  before  written  in  favour  of  the 
said  H.  G.  I.  and  the  children  of  the  marriage  should  be  full  satisfac- 
tion from  the  said  A.  D.  of  all  legal  claim  competent  to  them  upon  his 
decease.  Upon  the  death,  in  18S6,  of  her  father,  a  domiciled  Englisb- 
man,  the  plaintiff  became  entitled  under  his  will  to  a  reyersionaiy 
interest,  expectant  on  the  death  of  her  mother,  in  one-fourth  part  of 
his  personal  estate.  In  1841,  A.  D.  and  the  plaintiff  changed  their 
domicile,  which  had  continued  Scotch  since  the  marriage,  to  England. 
'  In  1842  the  plaintiff's  mother  died,  and  in  the  interval  between  that 
event  and  the  bankruptcy  of  A.  D.,  in  1848,  S.,  the  surviving  exeeaUx 
and  trustee  of  the  testator^s  will,  paid,  in  various  instalments,  neariy 
the  whole  of  the  funds  bequeathed  by  the  wiU  to  the  plaintiff  to  A.  D., 
upon  the  joint  receipt  of  himself  and  plaintiff:  Hdd,  that  the  mairiage 
contract  was  to  be  construed  by  the  law  of  Scotland,  or  with  reference 
to  that  law ;  and  that,  when  so  construed,  its  effect  was  to  give  a  life- 
interest  to  A.  D.  in  the  property  coming  to  the  plaintiff  under  her 
father^s  will,  remainder  to  her  absolutely,  expectant  upon  A.  D.^ 
decease,  with  a  spes  auceesnonia  only  to  the  children* of  the  marriage: 
and  thaty  during  the  joint  lives  of  the  husband  and  wife,  the  corpus  of 
the  property  was  payable  to  the  husband  on  their  joint  receipt. 
Sdd,  also,  that  the  plaintiff  was  not  entitled,  as  against  the  assignees  in 
bankruptcy  of  her  husband,  to  have  his  future  income  under  the  set- 
tlement impounded  to  make  good  her  contingent  annuity  thereunder. 
One  of  the  instalments  above  mentioned  was  paid  partly  in  cash  and  partly 

*  758       by  setting  off  a  debt  acknowledged  by  A.  D.  to  be  owing  ^  by  Mm  to 

the  testator's  estate :  Held,  that  the  receipt,  which  was  for  the  cask 
only,  under  the  description  of  **  balance  due  to  wife,''  was  valid  for  the 
whole  amount.  —  Duncan  v.  Cannon,  77. 
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DOWER  ACT. 

In  a  purchjwe  deed  of  earlier  date  than  the  Dower  Act,  the  nsoal  limitatioiifl 
to  bar  dower  were  expressed  to  be  to  the  intent  that  the  then  present 
or  any  future  wife  of  the  purchaser  might  not  be  entitled  to  dower : 
Hdd^  by  Lord  Justice  Knioht  Brucb,  dubitaMt  Lord  Justice  Tubneb, 
that  this  was  not  a  sufficient  declaration  to  exclude  the  dower  of  a 
widow  to  whom  the  purchaser  was  married  after  the  passing  of  the  Act. 
-^FryY.NobU,  687. 


ENCLOSURE  ACT. 

Hddj  by  Lord  Justice  Tubner,  confirming  a  decision  of  the  Master  of  the 
Rolls,  and  sembU^  per  Lord  Justice  Knight  Brucb,  that  under  the 
General  Enclosure  Act,  8  &  9  Vict.  c.  118,  gavelkind  land  may  be 
exchanged  for  lands  held  in  common  socage. 
But  Aeld,  by  Lord  Justice  Knight  Bruce,  that,  however  this  might  be,  an 
experienced  solicitor  purchasing  subject  to  a  condition  of  sale  stating 
that  the  property  which  was  in  Kent  was  in  the  course  of  being  ex- 
changed under  the  Act  for  lands  in  Middlesex,  and  that  the  title  would 
be  that  to  the  Middlesex  lands,  could  not  successfoUy  resist  a  specific 
performance  on  the  ground  of  a  doubt  as  to  the  construction  of  the 
Act  of  Parliament.  — Minet  v.  Leman^  340. 

ENROLMENT.    See  Practice,  4. 

EQUITABLE  PLEA.    See  Damages. 

ESTATE  PUR  AUTRE  VIE. 

A  testator  who  was  entitled  to  the  equity  of  redemption  in  certain  fireehold 
premises  subject  to  a  mortgage  in  fee  devised  the  premises  to  J.  P. 
and  another  as  trustees,  on  trust  in  the  first  place  out  of  the  rents  to 
pay  off  the  mortgage,  and  he  then  gave  102.  a  year  out  of  the  rents  in 
the  events  which  happened  to  E.  P.  and  the  remainder  of  the  rents 
to  J.  P.  and  T.  M.  P.  equally,  and  after  the  death  of  E.  P.  he  devised 
certain  parts  of  the  premises  to  J.  P.  and  the  heirs  of  his  body.  T. 
M.  P.  died  in  the  lifetime  of  E.  P. ;  J.  P.  then  joined  in  suffering  a 
recovery  for  the  purpose  of  barring  the  estate  tail,  but  neither  E.  P. 
nor  the  next  of  kin  of  T.  M.  P.  joined  in  making  the  tenant  to  the 
prcBcipe ;  Held,  that  the  concurrence  of  E.  P.  was  not  necessary,  but 
that  the  concurrence  of  the  next  of  kin  of  T.  M.  P.  was  necessary, 
and  that  ihe  recovery  was  for  want  of  such  concurrence  invalid  as  to 
one  moiety  of  the  premises. 
The  eldest  son  and  heir  of  T.  M.  P.  was  in  possession  of  the  rents  of  all  the 
devised  premises  and  joined  in  respect  of  certain  parts  of  them,  of  which 
he  was  himself  tenant  in  tail,  in  making  the  tenant  to  the  prascipe.  The 
Court  refused,  in  the  absence  of  any  other  circumstances  tending  to 
prove  it,  to  presume  a  surrender  to  him  *of  T.  M.  P.'s  estate  pur 
autre  vie,  or  to  regard  him  as  having  a  title  to  it  by  general  occupancy. 
Held,  that  there  could  be  no  general  occupancy  whether  the  estate  pttr  autre 
vie  was  regarded  as  legal  or  equitable ;  and  that  the  person  beneficially 
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entitled,  and  not  the  executor  or  administrator  of  T.  M.  P.,  mm  the 
proper  person  to  oonctir  in  maVing  the  tenant  to  ^beprcedpe, 

^  754  ^  The  title  of  the  pbuntiff,  against  which  in  this  case  the  recorexy  waa 
set  np,  aocroed  in  1837;  the  plaintiff  brought  an  ejectment  in 
1852,  bat  was  forced  to  abandon  it  and  to  proceed  in  eqoi^ :  he  filed 
his  bill  in  1855 :  Held^  that  he  was  not  barred  of  his  title  to  relief  bj 
lapse  of  time,  and  in  particular  that  the  28d  section  of  the  Act  3  & 
4  Will.  4,  c.  27  did  not  apply  to  the  case. 
The  account  of  rents  and  profits  of  those  portions  of  the  property  to  whidi 
the  plaintiff  was  declared  entitled  was  directed  from  1852,  the  time 
when  the  plaintiff  first  made  an  adverse  claim  by  commencing  the  ejectr 
ment.  —  Penny  t.  AUen,  409. 

ESTATE  TAIL.    See  Estate  pur  autbb  Vne.    Lunatic. 

EVIDENCE. 

The  deposition  of  a  witness  examined  de  bene  esse  when  about  to  go  abroad, 
ordered,  after  the  dismissal  of  the  bill,  to  be  published,  for  the  pur- 
poses of  another  suit  instituted  by  the  same  plaintiff  against  the  same 
defendant  and  another,  upon  certain  terms  and  saving  just  exceptions. 
—  MUntosh  V.  I%e  Oreat  Western  Railway  Cwnpany,  737. 
See  pRAcmcx,  6.    Rbtrospbctivb  Act.    Soucitob,  5. 

EXCHANGE.    See  Enclosurb  Act. 

EXECUTOR.    See  Assets,  1.    Brbach  of  Trust,  2.    Lien,  2.    Sfbofic 

Performance,  2. 

EXPULSION.    See  Friendlt  Societt. 

FAMILY  SETTLEMENT.    See  Parent  and  Child. 

FEME  COVERT.    See  Acknowledgment.    Dower  Act.    Husband  and 

Wife.    Infant.    Married  Woman.    Will,  3. 
FINES  AND  RECOVERIES  ACT.    See  Acknowledgment. 
FOREIGN  LAW.    See  Domicile. 
FORFEITURE.    See  Will,  3. 

FRAUD.    See  Parent  and  Child.    Winding-uf  Acts,  2. 
FRIENDLY  SOCIETY. 

A  district  Odd  Fellows  society,  after  expelling  a  lodge  of  the  society  for 
non-payment  of  subscriptions  and  fines,  was  registered  as  a  friendly 

*  755       society  pursuant  to  the  13  *  &  14  Vict.  c.  115,  under  a  name  iriiicfa, 

upon  an  objection  of  the  certifying  barrister,  was  altered  from  the  origi- 
nal name.  Some  deposit  notes  of  a  banker^s  with  whom  a  portion  of  the 
subscriptions  were  deposited,  remained  in  the  hands  of  the  grand  master 
of  the  expelled  lodge,  and  were  demanded  from  him  by  the  trustees  of 
the  registered  society :  Hdd,  that,  whether  the  expulsion  of  the  lodge 
had  been  proper  or  not,  he  was  bound  to  deliver  up  the  notes  to  the 
trustees,  and  he  was  ordered  to  pay  the  costs  of  a  suit  instituted  by 
the  trustees  against  him  for  their  recoyery.  —  Yeates  v.  Roberts,  227. 

GAS  COMPANY.    See  Act  of  Parliament.    Injunction. 
GAVELKIND.    See  Enclosure  Act. 
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HUSBAND  AND  WIFE. 

Property  was  devised  in  tmst  for  the  testator^s  daughter  and  her  assigns  for 
her  life,  and  to  permit  her  to  receive  the  income  for  her  life  for  her 
separate  use,  with  a  direction  that  her  receipts  alone,  or  of  some  person 
or  persons  authorized  hj  her  to  receive  any  payment  of  the  income, 
after  such  payment  should  have  become  due,  should  alone,  notwith- 
standing her  marriage,  be  good  discharges:  Held,  that  she  was 
restrained  from  anticipation.  —  Baker  v.  Bradley,  597. 

See     ACKNOWLEDGMBNT.       DOBOCILB.       DOWSR    ACT.       IsVJiKT,        MaBRIED 

Woman.    Will,  8. 


INCUMBRANCE. 

1.  A  tenant  for  life  in  possession  of  settled  estates,  with  power  to  charge 

them  with  a  principal  sum  and  interest  for  his  own  benefit, 
*  exercised  the  power  and  mortgaged  the  principal  and  interest  ^  756 
thus  charged,  together  with  property  of  his  own,  for  a  larg^er 
amount  than  that  of  the  charge,  and  kept  down  the  interest  on  the 
whole  mortgage  moneys.  The  rents  and  profits  of  the  settled  estates 
were  insufiicient  to  pay  the  interest  of  the  sum  charged  under  the 
power :  Hdd,  afler  the  death  of  the  tenant  for  life,  that  his  mortgagees 
were  entitled  to  a  charge  on  the  inheritance  for  the  deficiency.  Hddt 
also,  that  in  taking  the  account  of  the  rents  and  profits  received  by 
him,  they  ought  not,  without  special  grounds,  to  be  charged  with  what 
he  might  have  received  but  for  wilful  default.  —  Lord  Kensington  v. 
Bouverie,  134.  * 

2.  Policy  holders,  whose  claims  for  payment  were  disputed  by  the  insurance 

company,  deposited  the  policy  as  a  security.  The  depositees  brought 
an  action  in  the  name  of  the  depositors  against  the  company,  and, 
pending  the  action,  sub-mortgaged  the  policy  with  other  securities. 
Afterwards  the  depositees  gave  notice  to  the  sub-mortgagee  to  hold 
at  the  disposal  of  a  bank  any  '* balances''  which  might  be  due  from 
the  sub-mortgagee  to  the  depositees,  and  the  bank  at  the  same  time 
wrote  a  letter  to  the  sub-mortgagee,  who  sent  an  answer,  and  both  the 
letter  and  the  answer  referred  to  the  policy  moneys  as  being  part  of 
the  balances  mentioned  in  the  notice :  Held,  that  the  notice  created  a 
valid  security  on  the  insurance  money  in  favour  of  the  bank,  being, 
with  the  letters,  sufiidently  definite,  and  the  pendency  of  the  action 
not  creating  any  objection  on  the  ground  of  maintenance. 
The  attorneys  acting  in  the  prosecution  of  the  action  requested  the  bank,  if 
interested  in  the  result  of  the  pending  proceedings,  to  see  that  funds 
were  supplied  for  their  prosecution,  stating,  at.  the  same  time,  that  simi- 
lar applications  had  been  ineffectually  made  to  the  depositees.  The 
bank  took  no  notice  of  the  application,  and  afterwards  a  purchaser 
of  the  equity  of  redemption  supplied  the  requisite  funds  by  means 
of  which  the  insurance  money  was  recovered :  Held,  by  the  Lord  Jus- 
tice TuBNKB,  confirming  the  decision  below,  dissenHente  Lord  Justice 
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EmaHT  Bbucb,  that  the  bank  had  not  lost  their  prioritj  over  the 
porchaser,  and  that  in  order  to  haye  produced  this  resolt  the  bank 
ought  to  have  been  apprised  of  the  pardiaae»  and  of  the  pordiaser'a 
advances. 
Edd,  by  both  the  Lords  Jostioes,  that  the  porchaser  was  entitled  to  be  repaid 
all  the  sums  which  he  had  expended  in  the  action,  and  to  be  paid  liia 
costs  of  a  soit  instituted  hj  the  bank  disputing  his  tide  to  sndi  repay- 
ment. 
After  an  award  in  the  action,  the  insurance  company  received  notice  of  an 
assignment  by  the  plaintiffs  of  all  their  proper^,  together  with  a 

^  757  demand  by  the  assignees  *  for  payment  of  the  money  recovered  in  the 
action.  Smble,  that  they  were  not  entitled  to  file  a  bill  of  interpleader, 
as  they  might  safely  have  paid  the  money  to  the  plaintiff*s  attorneys.  — 
Myer9  v.  The  United  Guarantee  and  Life  Aseuranee  Company,  112. 

See  Ship. 

INFANT. 

The  mere  fact  of  marriage  with  a  female  ward  of  Ck>urt,  without  the  Courtis 
consent,  hdd,  to  confer  upon  the  Court  a  jurisdiction  to  decline,  dur- 
ing the  joint  lives  of  ^the  husband  and  w^;  to  part  with  a  fund  in  its 
own  power  and  custody  belonging  to  the  ward,  even  upon  the  applica- 
tion of  the  husband  and  wife  upon  the  c<maent  of  the  wife  in  Court, 
until  such  settlement  should  have  been  made  thereof  as  should  appear 
advisable  and  proper  under  the  circumstances  of  the  case. 
Whether  in  such  a  case  it  would  be  in  the  power  of  the  Court  or  correct 
to  enforce  a  settlement  against  the  wishes  both  of  the  wife  and  husband, 
qwxre,  —  Martin  v.  Foster,  98.  * 

See  LnsN,  3.    Marrticp  Wobcan,  1. 

INFLUENCE.    See  Parent  and  Child. 

INJUNCTION. 

The  plaintiff,  a  market  gardener,  whose  premises  adjoined  those  of  a  gas 
company,  brought  an  action  against  the  company  for  the  injury  done  to 
his  crops,  by  reason  of  the  noxious  matter  issuing  from  the  oompany^s 
works.  During  the  trial  of  the  action  the  Judge  suggested  a  reference 
to  an  arbitrator,  who  was  to  determine  as  to  the  injury,  and  as  to 
'*  what  should  be  done,'*  between  the  parties.  The  reference  having 
taken  place,  the  arbitrator  made  his  award  in  respect  of  the  damage 
sustained  up  to  the  date  of  the  award,  and  no  evidence  having  been 
adduced  before  him  as  to  prospective  damage,  a  verdict  was  entered 
up  for  the  sum  awarded.  The  company  subsequently  increased  their 
works :  Hdd,  that,  on  a  bill  filed  by  the  plaintiff,  he  was  entitled  to 
a  perpetual  injunction  to  restrain  the  fiirther  manu&ctnre  of  the  gas  in 
a  manner  injurious  to  his  crops,  the  award  of  the  arbitrator  being, 
under  the  circumstances,  equivalent  to  the  verdict  of  a  jury. 
The  68th  section  of  the  Lands  Clauses  Consolidation  Act  (8  Vict.  c.  18)  has 
reference  to  cases  where  a  party  is  injuriously  affected  by  reason  of 
acts  authorized  to  be  done  by  a  public  company,  in  pursuance  of  the 
provisions  of  their  private  Act,  and  is  inapplicable  to  cases  where  the 
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iDJurj  complained  of  mnj  (as  in  the  present  case  nnder  the  29th  section 
of  the  Gas  Clauses  Act,  10  &  11  Vict*  c.  15)  be  compensated  by 
recourse  to  an  action  at  law  for  damages.  ^—Broadbeni  ▼.  The  Imperial 
Oae  Company,  486. 

•INSOLVENT.  ♦TSS 

Held,  by  Lord  Justice  TnnmEB,  dubUante  Lord  Justice  Knight 

Brugb,  that,  although  the  property  to  which  a  debtor  was  equitably 
entitled  at  the  time  of  his  taking  the  benefit  of  the  Act  for  the  Relief 
of  Insolvent  Debtors  may  fiur  exceed  the  amount  of  the  debts  payable 
under  the  insolvency,  neither  he  nor  a  purchaser  from  him  can  intercept 
the  title  of  the  assignee  under  the  insolvency  to  recover  the  surplus 
without  showing  that  the  property  will  be  in  danger  if  the  assignee 
be  permitted  to  receive  it,  or  that  there  is  some  impediment  to  an 
application  to  the  Insolvent  Ck>urt  to  remove  the  assignee,  if  such  is 
the  case. 
It  not  appearing  dear  to  Lord  Justice  Knight  Bbucb,  in  the  case  before  the 
Court,  that  there  was  a  net  surplus,  held,  by  both  their  Lordships,  re- 
versing a  decision  of  a  Vice-Chancellor,  that  no  interference  with  the 
title  of  the  assignee  ought  to  have  taken  place. — Dyson  v.  Eomby,  1. 

INSURANCE  COMPANY.    See  Incumbrance,  2. 

INTEREST.    See  Bbbach  of  Trust,  8. 

INTERPLEADER.    See  Incumbrance,  2. 

INVESTMENT.    See  Trust. 

ISSUE.    See  Soucitor,  6. 


JOINTURE.    See  Abatbboent. 

JURISDICTION.    See  Damages.    Infant.    Lancaster,  Duchy  of.    Prac- 
tice, 8.    Usury. 


LACHES.    See  Estate  pur  autre  Vie. 

LANCASTER,  DUCHY  OF. 

Order  made  under  the  Duchy  of  Lancaster  Court  of  Appeal  Act  (17  &  18  Vict. 
c.  82),  authorizing  service  of  a  daim  on  a  defendant  residing  out  of  the 
jurisdiction  of  the  Duchy  Court.  —  WaUham  v.  Goodyear,  76. 

LANDS  CLAUSES  CONSOLIDATION  ACT.    See  Injunction. 

LEASE.    See  Perpetuity. 

LEGACY.    See  Assets,  1.    Charity.    Will,  6, 10, 11. 

^  LICENSE.    See  Act  of  Parliabcent.  *  759 

LIEN. 

1.  West  India  estates  were  devised  upon  trust  for  sale  and  distribution  of  the 
proceeds  among  the  testator's  children  absolutely.  In  a  suit  for  the 
administration  of  the  trusts  consignees  were  appointed,  and  pending  the 
suit  settiements  were  made  of  the  children's  shares,  by  which  interests 
for  life  and  in  reversion  were  limited.  In  making  payments  which  had 
been  sanctioned  by  the  Court,  the  consignees  became  in  advance  to 
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the  trust  estate:  Edd^  that  these  adTanoes  were  a  charge  upon  the 
corpus  of  the  trust  estate. — Morrison  t.  Morrison,  214. 

2.  The  solicitor  of  an  executrix  had  in  that  character  title-deeds  of  the  tes- 

tator^s  leasehold  property.  He  acted  for  the  executrix  in  a  suit  insti- 
tuted against  her  by  eestuis  que  truaient  under  the  will.  On  her  death 
an  administratrix  de  bonis  non  of  the  testator  applied  for  the  deeds  to 
the  solicitor,  and,  on  his  refusal  to  giTC  them  np  without  being  paid  his 
costs,  instituted  a  suit  against  him  to  haTe  them  delivered  up :  ndd, 
that  unless  the  estate  of  the  executrix  was  indebted  to  that  of  the  tes- 
tator, her  estate  was  entitled  to  a  lien  on  the  deeds  for  her  costs,  and 
that  the  solicitor  had  a  lien  to  that  extent.  On  the  administratrix 
suggesting  that  the  testatiix^s  estate  was  so  indebted,  the  suit  for 
delivery  of  the  deeds  was  ordered  to  stand  over  until  proceedings  had 
been  taken  in  the  other  suit  to  try  that  question.  —  Turner  ▼.  Letts,  243. 

3.  Where  an  infant  plaintiff  on  coming  of  age  repudiated  the  suit,  hdd,  that 

a  defendant  who  had  brought  deeds  into  Court  was  entitled  to  have 
them  returned,  and  that  the  solicitor  of  the  next  friend  of  the  infimt 
had  no  lien  on  them  for  his  costs,  although  the  defendant  had  by  his 
answer  admitted  the  infantas  title  to  the  estate  to  which  the  deeds  re- 
lated. —  Dunn  V.  Dunn,  25. 

See  Incumbrancb,  2.    Soxjgitob,  2,  8. 

LIFE-ESTATE.    See  Estate  P0b  axjtrs  Vie. 

LIMITATIONS.    See  Statutb  of  Limitations. 

LIMITATIONS,  STATUTE  OF.    See  Estatb  pub  autbb  Vie. 

LUNATIC. 

Dealings  of  sale  and  purchase  by  a  person  apparently  sane,  though  sobse- 
quently  found  to  be  insane,  will  not  be  set  aside  against  those  who 
have  dealt  with  him  on  the  &ith  of  his  being  a  person  of  competent 
understanding,  but  this  doctrine  is  inapplicable  to  a  case  where  the 
question  is  whether  the  deed  of  a  lunatic  altering  the  provisions  of  a 
settlement  is  valid.    A  lunatic  tenant  in  tail  of  copyholds  having  exe- 

*  760       cttted  powers  of  *  attorney  authorizing  her  attorney  first  to  procure  her 

admission  as  tenant  in  tail  in  the  several  manors  of  the  copyholds  in 
question ;  and,  secondly,  to  surrender  them  after  admission  and  take  a 
readmission  in  fee :  Hdd,  that  the  transaction  was  invalid,  and  that 
the  estate  tail  was  not  barred ;  though  at  the  instance  of  a  creditor  dis- 
puting the  lunacy,  an  issue  was  directed  as  to  whether  the  lunatic  was, 
at  the  time  of  her  executing  the  powers  of  attorney,  of  sound  mind.  — 
ElUot  ▼.  Inoe,  476. 

MARRIAGE  SETTLEMENT.    See  Domioilb. 

MARRIED  WOMAN. 

1.  Where  a  ward  of  Court  married  without  consent,  and  after  she  attained 
her  majority  executed,  by  the  direction  of  the  Court,  a  settlement  of 
real  estate  to  which  sh6  was  equitably  entitled,  but  did  not  acknowl- 
edge the  deed  according  to  the  Fines  and  Recoveries  Act,  hdd,  that 
her  heir  was  not  bound.  —  FiM  v.  Moore,  691. 
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2.  Leave  given  to  a  married  woman  to  appeal  by  a  next  friend,  who  was  a 
co-defendant  and  respondent.  —  Elliot  v.  Inecj  415. 
See  AcKNOWLEDOifSNT.     DowBB  Act.      Hu8BA2n>  and  Wifb.     Infant. 

Wiix,3. 
MASTER.    See  Usury. 
MISTAEX.    See  Sfecifig  Psbfobmancb,  2. 
MONEY.    See  Will,  10. 
MORTGAGE.     See  Decrxb.    Estatb  pub  autrb  Vie.    Incumbrancb,  1. 

Partnership.   Fowxr  or  Sale.    Ship.   Sougitor,  2,  4.   Usurt.   Will, 

6,9. 
MORTMAIN.    See  Chabitt.    Dbed. 


NEXT  FRIEND.    See  Lien,  3.    Mabried  Woman,  2. 

NIECES.    See  Will,  11. 

NOTICE.     See  Breach  or  Trust,  2.     Incxtbibrance,  2.     Partnership. 

Practice,  5. 
NUISANCE.    See  Act  or  Parliament.    Injunction. 

'•  OCCUPANT.    See  Estate  pur  autre  Vie.  ♦  761 

ODD  FELLOWS.    See  Frdendlt  Socixtt. 
OPENING  BIDDINGS. 

Alter  the  expiration  of  eight  days  from  the  filing  of  the  certificate  of  sale 
under  a  decree,  the  Court  refused  to  open  the  biddings  on  a  mere 
advance  of  price,  though  considerable. 
The  eight  days  for  applying  to  vary  the  certificate  include  vacations.  —  Ware 
V.  WaUan,  739. 

PARENT  AND  CHILD. 

Transactions  between  parent  and  child,  if  in  the  nature  of  a  settlement  of 
property  or  rights,  are  regarded  with  favour,  and  not  with  minute 
regard  to  the  consideration ;  but  if  in  the  nature  of  bounty  from  the 
child  soon  after  he  attains  majority,  are  to  be  viewed  with  jealousy, 
and  as  the  subject  of  interposition  of  the  Court  to  guard  against  undue 
influence. 

A  mortgage  was  made  of  property  by  father  and  son,  immediately  after  the 
latter  had  attained  his  majority,  to  secure  debts  due  from  the  father, 
to  some  extent  incurred  in  improvements  on  the  property  and  in  main- 
taining and  educating  the  son.  The  mother  joined  in  the  security,  for 
the  purpose  of  subjecting  to  it  her  separate  estate,  which  she  was, 
however,  by  a  clause  not  recited  or  noticed  in  the  mortgage,  restrained 
from  anticipating.  The  son  had  no  separate  advice  on  the  occasion. 
Edd,  that  the  mortgage  was  not  capable  of  being  supported  as  a 
family  arrangement,  but  was  void  as  obtained  by  undue  influence. 

An  agreement  held  impeachable  under  a  bill  not  direcUy  stating  it. 

Field  V.  Evans,  15  Simons,  376,  considered  correct.  — Baker  v.  Bradley,  697 
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PARTIGULABS  OF  SALE.    See  SPBcmo  Pbbformanck,  L 

PARTIES.    See  Breach  of  Trust,  8. 

PARTNERS.    See  Sougitor,  5. 

PARTNERSHIP. 

By  a  deed  ezecated  on  a  dissolution  of  partnersbip  in  1825,  reciting  that  it 
wAs  thereby  intended  finally  to  settle  all  disputes  and  controversies 
between  the  partners,  the  retiring  partner  agreed  to  assign  his  interest 
in  the  partnership  property  to  the  continuing  partner,  subject  to  the 
pa3rment  of  the  former^s  share  in  the  partnership  debts,  and  the  con- 
tinning  partner  agreed  to  enter  into  a  covenant  to  pay  the  partnership 
debts,  and  indemnify  the  out^going  partner  agunst  them.  In  1831,  a 
policy  of  assurance,  part  of  the  partnership  assets,  was  assigned  by  the 

*  762       continuing  partner  to  a  mortgagee,  *with  notice  of  the  deed  of  disso- 

lution. The  retiring  partner  died,  and  the  continuing  partner  became 
bankrupt,  whereupon  partnership  debts  left  unpaid  by  him  were  proved 
in  a  suit  for  the  administration  of  the  estate  of  the  deceased  partner. 

1.  Hddf  by  Lord  Justice  Tuener,  that,  on  the  true  construction  of  the 

whole  deed,  a  lien  was  not  intended  to  be  created  on  the  policy  in  re- 
spect of  the  unpaid  partnership  debts. 

2.  Hddf  by  Lord  Justice  Ksiqbt  Bruce,  that,  if  it  had  been,  still  the  mort- 

gagee of  the  policy  firom  the  surviving  partner  was  not  bound  to  see  to 
the  application  of  the  mortgage-money,  and  was  justified  in  supposing 
that  it  would  be  properly  applied.  —  Be  Langmead*s  TnUtSt  858. 

PATENT.    See  Arbitration. 

PERPETUITY. 

By  an  indenture  dated  in  1529,  conveying  lands  to  a  municipal  corporation 
for  charitable  purposes,  the  corporation  covenanted,  that,  when  a  term 
of  ninety-nine  years  in  a  farm,  part  of  the  hereditaments  granted, 
should  expire,  if  any  of  the  heirs  of  the  body  of  a  person  named  in  the 
grant  being  of  consanguinity  and  kindred  of  the  grantor  should  come, 
claim  and  mske  lawful  request  to  the  mayor  and  burgesses  for  the  time 
being  to  have  a  new  grant  and  lease  to  him  or  her  to  be  made  within 
one  year  next  after  it  should  fortune  the  same  farm  to  be  void  and 
come  into  the  hands  of  the  said  mayor  and  burgesses,  then  and  as 
often  as  any  such  chance  should  fall,  the  said  mayor  and  burgesses  for 
the  time  being,  upon  such  request  to  them  so  made,  should  mske  or 
cause  to  be  made  a  new  lease  and  grant  of  the  said  fann  to  such  heir 
so  making  request,  for  thirty-one  years  and  no  more  nor  less,  reserving 
to  them  and  their  successors  twenty  marks  of  annual  rent  during  the 
said  term:  HM^  that  the  covenant  was  invalid,  as  creating  a  per- 
petuity.—  Hope  V.  Corporation  of  Oloucetier^  647. 

PLEADD^G.    See  Breach  of  Trust,  3.    Parent  Ain>  Child.    Usurt. 

POLICY.    See  Incumbranox,  2. 

POWER. 

A  testator  gave  his  property  to  his  wife  for  life,  and  after  her  death  to  his 
two  daughters,  in  such  portions  as  the  wife  should  appoint,  but  if  she 
made  no  appointment,  then  to  be  equally  divided  between  them,  and 
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in  case  only  one  turviyed  her  mother  the  whole  to  the  rarviyor,  unless 
the  deceased  daughter  should  leave  any  children,  in  which  case  they 
should  inherit  the  portion  intended  for  their  mother ;  and  he  ex* 
pressed  *  his  will  to  be,  that  the  fortune  of  each  of  his  daughters  *  768 
should  go  to  her  children  after  her  decease,  in  such  proportions 
as  she  might  direct,  but  if  no  appointment,  to  be  equally  divided 
between  them.  The  daughters  were  both  married,  and  the  widow 
appointed  that,  after  her  decease,  one  moiety  should  go  to  such  uses 
as  one  of  the  daughters,  and  as  to  the  other  moiety,  to  such  uses  as 
the  other  daughter  should  iqppoint,  and  in  default  of  appointment,  to 
them  absolutely.  By  a  settlement  dated  the  following  day,  each 
daughter  appointed  her  moiety  to  her  separate  use  for  life,  with  re- 
mainder to  her  husband  for  life,  with  remainder  to  her  children,  with 
cross  limitations:  HMt  that  the  appointment  and  settlements  were 
effectual,  subject  to  the  question  whether  the  limitations  of  life-interest 
to  the  husbands  were  valid.  — Jebb  v.  Ik^gneU^  668. 

POWER  OF  SALE. 

A  power  of  sale  and  of  giving  valid  receipts  for  the  purchase-money  was,  in 
a  mortgage  in  fee,  given  to  the  mortgagee,  his  heirs,  executors, 
administrators,  or  assigns:  Edd,  that  the  administrator  of  a  trans- 
feree of  the  mortgage,  with  the  concurrence  of  a  trustee  to  whom  the 
heir  of  the  mortgagee  had  conveyed  the  legal  estate  in  trust  for  the 
administrator,  could  validly  exercise  the  power,  and  enforce  a  specific 
performance'  of  an  agreement  for  a  sale  under  it.  —  Saloway  v.  StraW' 
bridge,  594. 

PRACTICE. 

1.  An  application  to  amend  under  the  7th  of  the  general  Orders  of  August, 

1852,  to  amend  a  printed  bill,  partly  by  printed  and  partly  by  written, 
refused.  —  Naylor  v.  Wright,  403. 

2.  The  three  months  mentioned  in  the  29th  Order  of  August  7th,  1852,  as  to 

moving  to  dismiss  for  want  of  prosecuUon,  are  not  to  be  reckoned 
exclusively  of  vacation.  —  Boihamiqf  v.  Squire,  246. 
S.  Where  a  defendant  had  been  served  with  the  bill  out  of  the  jurisdiction 
of  the  Court  where  he  resided,  but  came  from  time  to  time  to  England, 
the  Court  declined  to  issue  an  attachment  against  him  for  want  of 
appearance. — Haekwood  v.  Loekerby,  288. 

4.  On  motion  upoli  notice  under  the  3d  Order  of  August  7,  1852  (second 

series),  by  a  party  against  whom  a  decree  had  been  made  to  enroll  the 
decree  after  the  expiration  of  six  months  from  the  time  when  the  same 
was  made,  the  burden  of  showing  cause  why  it  should  not  be  enrolled, 
held  to  be  on  the  party  in  whose  favour  the  decree  had  been  made.  — 
Kay  V.  Smith,  383. 

5.  Leave  granted  on  an  ex  parte  application  to  present  a  petition  of  rehear- 

ing. 
Li  a  case  of  manifest  error  in  a  liaster^s  report  on  which  the  decree 

affecting  funds  still  in  Court  *was  founded,  a  rehearing  was  *764 
granted  after  a  lapse  of  thirty  yeaib.    A  purchaser  of  a  cho$e  in  action 
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for  value  without  notioe  in  in  the  same  positibii  as  his  Tender  who  had 
notice. — Brandon  v.  Brandon^  365. 

6.  Under  the  d9th  section  of  the  Act  15  &  16  Vict.  c.  86,  an  order  for  the 

production  of  a  witness  at  the  hearing  of  a  cause  maj  be  obtained 
without  the  order  of  the  Court.  —  Eolden  v.  ffoldm^  397. 

7.  Two^  suits  for  the  administration  of  the  same  estate  having  been  institoted 

in  different  branches  of  the  Court,  and  a  decree  having  been  made  in 
the  latter  of  the  suits,  the  proper  course  for  a  party  wishing  to  stay 
proceedings  in  the  other  is  to  get  it  transferred  to  the  Judge  who  pro- 
nounced the  decree,  and  to  make  an  application  in  both  suits  before 
that  Judge.  —  Duffori  v.  ArrowsmUkt  ^34. 

8.  Although  a  cause  has  been  reheard  before  a  yice-Chancellor,  it  may  be 

heard  by  the  Court  of  Appeal  without  special  leave. 
Decree  made  under  the  40th  Order  of  August,  1841,  without  prejudice  to 
the  rights  of  absent  parties.  —  Mayhery  y.  Brooking,  673. 

See  EvmiENCE.    Lancastkr,  Ducht  or.    Opbnino  Biddings.    Rbtbosfbo- 

TTvn  Act. 

EREFERENCE  SHARES.    See  Pubuc  Compant. 

FRESUMPTION.    See  Estate  fur  autre  Vie. 

PRINCIPAL  AND  SURETY.    See  Breach  or  Trust,  3.    SoucrroR,  4. 

PRINTED  BILL.    See  Practice,  1. 

PRIORTTT.    See  Abatement. 

PRODUCTION.    See  Lien,  3.    Soucitor,  3. 

PUBLICATION.    See  Evidenge. 

PUBLIC  COMPANY. 

A  railway  company  issued  certificates  of  preference  stock  purporting  to  cany 

'*  interest  ^'  at  6L  per  cent  per  annum  in  perpetuity. 
Afterwards  they  obtained  an  Act  of  Parliament,  which  (after  reciting  that 
preference  stock  had  been  created,  whereby  priority  was  assigned  in 
the  payment  of  "  dividends"  to  the  extent  of  62.  per  cent  per  annum) 
enacted,  that  the  railway  company  should  pay  '*  dividends"  to  the  hold- 
ers of  such  stock  at  the  rate  aforesaid,  before  they  should  pay  any 
dividend  to  the  holders  of  any  other  shares  in  the  company. 
By  a  subsequent  Act  the  company  was  empowered  to  issue  other  shares  called 
"debenture  shares"  bearing  "interest"  at  5Z.  per  cent  per  annnm, 
and  was  directed  to  apply  the  annual  profits  in  payment :  first,  of  inter* 

*765       est  on  mortgages;   *  secondly,  of  interest  on  the  debenture  shares; 

thirdly,  of  the  "  interest  or  dividend  "  on  the  guaranteed  or  preference 

shares  and  the  arrears  of  such  interest  or  dividends ;  and,  fourthly,  aa 

therein  mentioned. 

A  subsequent  Act  referred  to  the  preference  shares  as  bearing  "  a  preferential 

interest  or  dividend." 
Hddf  that  the  provision  as  to  payment  of  "  dividends  "  in  the  first-mentioned 
Act  must  be  construed  with  reference  to  recital  in  it  and  to  the  subse- 
quent Acts,  and  did  not  mean  a  share  of  current  profits  merely,  but 
entitled  the  holders  of  the  preference  shares  to  resort  to  a  subsequent 
division  of  profits  to  make  their  dividend  up  to  61,  per  cent. 
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SenibUt  that  tbe  recital  alone,  having  regard  to  the  purport  of  the  certifi- 
cates, would  have  been  sufficient  to  give  this  meaning  to  the  word 
"dividend." 

Whether  it  is  competent  to  companies  to  create  preferential  shares  under 
the  general  powers  contained  in  ordinary  Railway  Acts,  qucere. 

A  preferential  shareholder  is  entitled  to  file  a  bill  to  restrain  the  company 
from  making  a  dividend  prejudicial  to  his  rights  without  waiting  until 
there  are  fnnds  to  make  a  dividend.  —  Siurge  v.  The  Eastern  Union 
Railway  Company,  158. 

See  Bankruptcy.    Injunction.    Winding-up  Acts. 
PURCHASE.    See  Opening  Biddings.    Practice,  5. 


RAILWAY  COMPANY.    See  Public  Compant.    Win^jing-up  Acts. 

RECOUPING.    See  Will,  9. 

RECOVERY.    See  Estate  PUR  autre  Vie. 

REGISTER.    See  Ship. 

REHEARING.    See  Practice,  5,  8. 

REMOTENESS.    See  Perpetuity. 

RENEWAL.    See  Perpetuity. 

RETROSPECTIVE  ACT. 

Hdd,  confirming  the  decision  of  Vice-Chancellor  Kindersley,  dissentienie 
Lord  Justice  Knight  Bruce,  that  the  15  &  16  Vict.  c.  86,  §  54,  is 
retrospective  in  its  operation,  and  that  it  empowered  the  Court  to  give 
special  directions  as  to  the  mode  of  taking  an  account,  including  direc- 
tions as  to  books  of  account  being  taken  as  primd  facie  evidence  in  a 
case  in  which  the  account,  though  not  yet  taken,  had  been  directed 
by  a  decree  pronounced  *  several  years  before  the  passing  of  the  *  766 
Act. 
Held,  also,  that  the  statute  ought  not  to  be  called  in  aid  till  all  means  of 
proving  the  account  by  independent  evidence  had  been  exhausted.  — 
EvKort  V.  WiUiafM,  67. 


SALE.    See  Power  of  Sale.    Specific  Performance,  1,  2. 

SALE,  UNDER  DECREE.    See  Opening  Biddings. 

SATISFACTION.    See  Settlement. 

SCOTCH  LAW.    SeeDoBaciLB. 

SEPARATE  USE.    See  Husband  and  Wife. 

SERVICE.    See  Practice,  S. 

SETTLEMENT. 

By  a  marriage  settlement  in  1802,  two  several  sums  of  1000^  were  to  be 
paid  by  A.,  the  father  of  the  intended  wife,  to  trustees,  for  the  husband 
and  wife  and  their  children.  One  of  these  sums  was  payable  imme- 
diately, and  the  other  on  the  death  of  A.  In  1806  and  1810  respec- 
tively, A.  advanced  two  sums  of  1000^  each  to  the  husband,  who 
signed  a  receipt  for  the  same  on  the  back  of  the  settlement.  In  1817, 
VOL.  VII.  88  [  593  ] 
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shortly  before  the  death  of  A.,  he  settled  50002.  on  his  daughter  and 
her  husband  and  issue,  on  trusts  almost  identical  with  those  of  the 
settlement  of  1802,  and  contemporaneously  he  made  his  will,  wherein 
he  stated,  "Whereas  I  haye  advanced  to  my  two  sons  and  to  my 
daughter  Jane  and  her  husband,  in  money,  stock,  and  by  other  means, 
ih  value  of  a  considerable  amount,  now  to  prevent  any  question  whether 
such  advancements  were  meant  and  intended  as  loans  or  gifts,  I  hereby 
declare  they  were  gifts,  and  not  loans ;  and  it  is  my  will  and  intention, 
that  as  well  what  I  have  already  given  as  what  I  give  by  this  my  will 
to  my  said  sons  and  to  my  daughters  Jane  and  Elizabeth  they  shall 
receive  and  take  in  full  satisfaction  and  discharge  of  all  claims  and 
demands  upon  me  in  any  right  or  manner  whatsoever."  Eleven  years 
afler  the  death  of  the  daughter  Jane  and  her  husband,  the  plaintiff, 
who  had  n^airied  one  of  their  children,  filed  his  bill  against  the  repre- 
sentative of  the  surviving  trustee  of  the  settlement  of  1802,  claiming 
his  wife^s  share  in  the  two  several  sums  of  10002.  under  that  settle- 
ment: Held,  dismissing  the  bill  with  costs,  that,  though  the  trustees 

•  might  have  had  no  direct  defence  against  the  claim,  yet  that,  having 

regard  to  the  provision  in  A.^s  will,  and  inasmuch  as  his  estate  would 

*767       be  ultimately  liable,  *such  claim  was  circuitously  barred. — DaviM  v. 
Chambers,  886. 
See  Domicile.    Infant.    Married  Woman,  1.    Parent  and  Child. 

SHARES.    See  Public  Company. 

SHIP. 

Registered  first  mortgagees  of  a  ship  with  power  of  sale  took  from  the  mort- 
gagor, by  an  unregistered  document,  a  declaration  that  the  mortgage 
should  be  a  security,  not  only  for  the  mortgage  debt,  bat  for  sudi 
sums  as-  might  for  the  time  being  be  due  from  the  mortgagor  either 
alone  or  with  any  partner  to  the  mortgagees  or  their  firm,  however 
composed.  Subsequently  another  incumbrancer  took  a  registered 
mortgage  expressed  to  be  subject  to  the  first  mortgage,  but  not  refer- 
ring to  the  unregistered  charge,  of  which,  however,  the  last  mortgagee 
did  not  deny  having  had  notice,  when  he  took  his  security :  Hdd,  that 
the  unregistered  document  was  not  merely  a  further  charge,  but  a  new 
security,  and  that  the  shipping  Acts  excluded  it  firom  prioritj  over 
the  last  mortgage. — Parr  v.  Appldiee,  585. 

SOLICITOR. 
1.  A  solicitor,  who,  without  authority,  instructed  counsel  to  appear  for 
parties  interested  in  money  in  Court,  and  to  consent  to  its  payment 
out  of  Court,  was  ordered  to  be  struck  off  the  rolls.  —  Be  CoUitu,  558. 
2.  A  mortgagor  instructed  his  solicitors,  to  whom  he  was  indebted  in  a  bill  of 
costs,  to  prepare  a  reconveyance  of  the  mortgaged  property.  They 
did  so,  and  sent  the  engrossment  to  the  mortgagees*  solidtors,  with 
an  intimation  that  they  had  a  lien  on  it,  and  a  request  that  the  mortga- 
gees* solicitors  would  hold  it  on  account  of  the  mortgagor's  solicitors. 
The  engrossment  was  executed  by  the  mortgagees.  The  mortgage- 
money  was  not  paid,  but  the  mortgagor  sold  the  property  to  por- 
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chasers  who  agreed  to  pay  it:  Hdd,  that  the  mortgagees^  solicitors 
had  a  lien  on  the  engrossment,  and  that  such  lien  was  not  prejudiced 
by  their  having  parted  with  the  engrossment  under  the  above  circum- 
stances, nor  by  the  execution  of  it  as  a  deed,  nor  by  a  promissory  note 
delivered  to  the  solicitors  not  covering  their  whole  demand,  and  that 
the  purchaser  had  been  properly  restrained  by  injunction  from  proceed- 
ing at  law  to  recover  the  deed.  — Walson  v.  Lyon^  288. 

3.  A  deed  containing  a  recital  alleged  to  be  material  to  the  case  of  defend- 

ants in  a  suit  was  in  the  custody  of  the  solicitor  of  some  of  the  pa]:ties 
to  the  deed,  and  he  claimed  a  lien  on  it  in  respect  of  the  costs  of  its 
preparation.   On  his  being  called  as  a  witness  by  the  defendants, 
who  were  not  his  *  clients  or  parties  to  the  deed,  to  produce  it :    *  768 
Hddt  that  he  could  not  refuse  to  do  so  by  reason  of  his  lien. 
-^Hope  v.  Lidddl,  331. 

4.  A  brother  and  sister  entitled  in  moieties  to  a  reversionary  interest  in  a 

fund  in  Court,  mortgaged  it  to  secure  a  debt  of  the  brother,  the  sister 
joining,  and  being  described  in  the  security  as  a  surety  for  the  brother.^ 
The  mortgagee  obtained  a  stop  order,  and  afterwards  on  his  marriage 
assigned  the  mortgage-debt  to  trustees,  who,  however,  neither  obtained 
a  stop  order  nor  gaye  notice  to  the  sister  of  the  settlement.  On  a 
petition  of  the  brother  stating  that  the  tenant  for  life  had  assigned  to 
him  her  life-interest  in  his  share  of  the  fund,  and  that  he  had  paid  a 
portion  of  the  mortgage-debt,  and  praying  for  a  transfer  of  his  share 
of  the  fund,  a  solicitor  who  had  acted  for  the  sister  and  for  the  mort- 
gagee on  the  occasion  of  the  mortgage,  took  upon  himself  without 
'  authority  to  instruct  counsel  to  appear  for  the  sister  and  her  husband, 
and  also  for  the  mortgagee,  who  was  abroad,  and  to  consent  to  or  not 
oppose  the  petition.  Upon  the  hearing  of  this  petition  the  fund  was 
ordered  to  be,  and  was  transferred  out  of  Court:  Held:  — 

That  the  mortgagee  was  not  bound  or  affected  by  the  authonzed  appear- 
ance for  him. 

That  neither  the  omission  of  the  trustees  to  obtain  a  stop  order,  nor  any  of 
the  above  circumstances,  operated  to  discharge  the  liability  of  the 
surety^s  share,  but  that  it  continued  subject  to  the  payment  of  the 
.    mortgage-debt. 

On  the  above  circumstances  appearing  in  evidence,  although  the  solicitor  was 
not  a  party,  but  only  a  witness  in  the  cause,  the  Court  directed  him  to 
be  served  with  notice  to  show  cause  why  he  should  not  be  struck  off  the 
roll. —  Wheadey  v.  Bastow,  261. 

5.  Where  two  separate  solicitors  are  retained  by  the  same  clients  in  the  same 

business,  the  presumption  of  law  is,  that  as  their  liability  is  joint,  the 
profits  are  to  be  equally  divided,  and  this  presumption  is  not  removed 
by  the  delivery  of  separate  bills  of  costs  where  the  solicitors  have  con- 
ducted different  parts  of  the  business.  Where,  therefore,  the  evidence 
in  favour  of  an  agreement  for  a  different  division  was  not  stronger 
than  that  against  it,  the  Court  decided  in  favour  of  equality. 
In  a  case  of  conflicting  testimony,  neither  party  lias  the  right  to  demasd 

[  695  ] 


♦  768  INDEX  TO  THE  PRINCIPiLL  BIATTEBS. 

an  issue,  if  the  Court  is  able  without  one  to  arrive  at  a  oondnsion 
satisfactory  to  its  own  mind.  — Robinson  v.  Anderson^  239. 

See  Lien,  2,  3. 
SPECIAL  OCCUPANT.    See  Estate  pub  autbe  Vie. 
SPECIFIC  PERFORMANCE. 

1.  In  the  particulars  of  sale  of  certain  leaseholds,  the  premises  were 

•  769       ♦  stated  to   be  sold    ••  by  order  of  the   executors,"  they  were  in 

fact  sold  by  the  administrator  de  bonis  non  of  the  testator  durante 
absentid  of  bis  next  of  kin.  The  sale  was  by  auction,  and  the  purchaser 
paid  the  usual  deposit,  but  refused  to  complete  on  discovering  the 
nature  of  the  vendor^s  title :  Held,  dismissing  a  bill  for  specific  per- 
formance, that  although  the  effect  of  the  grant  during  the  lifetime  of 
the  absent  principal  would  have  been  perfectly  valid,  yet,  inasmuch  as 
the  principal  might  at  the  time  of  the  sale  have  been  dead,  the  title 
was  not  such  as  a  purchaser  was  bound  to  accept,  and  the  deposit, 
with  interest,  was  ordered  to  be  refunded.  —  Webb  v.  JTtr&y,  376. 

2.  One  of  two  executors,  Erroneously  believing  that  he  was  acting  with  the 

authority  of  the  other,  contracted  to  sell  a  leasehold  house,  part  of  the 
testator^s  estate :  Held,  that  the  purchaser  could  not  enforce  a  specific 
performance  of  the  contract.  Whether  he  could  have  done  so  if  the 
executor  had  been  under  no  misapprehension,  gwere, — Sneeaby  v. 
Tht/me,  899. 

3.  An  agreement  to  take  a  lease  of  a  house  if  put  into  thorough  repair,  and 

the  drawing-rooms  "handsomely  decorated  according  to  the  present 
style,"  held,  too  uncertain  for  the  Court  to  enforce.  —  Taiylor  v.  Port- 
ington,  328. 

See  Abbitration.    Power  of  Sale. 

STATUTE  OF  LIMITATIONS. 

One  of  two  persons  who  had  dealings  together  and  were  mutually  indebted 
to  one  anotheiTt  had  supplied  some  bricks  on  the  credit  of  the  other  in 
1834,  but  no  account  had  been  delivered  or  made  out  on  either  side. 
In  1845  they  signed  in  duplicate  a  memorandum  thus  expressed :  **  It 
is  agreed  that  Mr.  R.»  in  his  general  account,  shall  give  credit  to  Dr. 
H.  for  174Z.,  being  for  bricks  delivered  in  1834 :  ^  Held,  that  this  was 
insufiSicient  to  exclude  the  mutual  debts  from  the  operation  of  the  jStat- 
ute  of  Limitations.  —  Hughes  v.  Paramcre,  229. 

See  Estate  pur  autre  Ydb. 

STOP  ORDER.    See  Solicitor,  4. 

SUBSTITUTION.    See  Wiix,  4,  11. 

SURETY.    See  Breach  of  Trust,  8.    Souoitor,  4. 

SUBVIVOR.    See  Wax,  1,2. 


TENANT  FOR  LIFE.    See  Incumbrance. 
TENURE.    See  Enclosure  Act. 

TITI^E-DEEDS.    See  Lien,  2. 
♦770   ♦TRADING.    See  Bankrupt. 
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TRANSFEREE.    See  Powkr  of  Salb. 

TRUST. 

An  executrix,  who  was  also  tenant  for  life  under  a  will  directing  the  residuary 
estate  to  be  sold  and  the  proceeds  invested  in  goTernment  or  other 
good  security,  held  not  personally  liable  for  not  converting  into  consols 
a  sum  of  navy  52.  per  cents,  forming  part  of  the  residuary  estate.  — 
Baud  y.  FardeU,  628. 

See  Breach  of  Trust.    Buildino  Society.     Oharitt.     Decree.     Deed. 

Lien,  1.    Will,  9. 

TRUSTEE.    See  Friendly  Sogibty. 


UNDUE  INFLUENCE.    See  Farent  and  Child. 

USURY. 

A  rcTcrsioner  in  fee,  expectant  on  the  death  of  a  tenant  for  life  aged  sixty- 
one,  mortgaged  in  1819,  his  reversion  by  way  of  trust  to  secure  repay- 
ment of  an  advance  of  5001.  on  the  death  of  the  tenant  for  life,  with 
5002.  more  if  the  tenant  for  life  died  within  five  years,  and  twice  as 
much  more  if  he  died  after  that  period :  Hddf  under  the  law  then  in 
force,  that  the  security  was  vpid  as  usurious. 
To  a  foreclosure  bill  filed  by  a  mortgagee  stating  subsequent  incumbrances, 
and  that  some  specified  defendants  claimed  an  interest  in  the  mort- 
gaged property^  one  of  these  defendants  put  in  an  answer  claiming  to 
be  entitled  under  the  above-mentioned  security.  By  the  decree  the 
usual  referenoe  was  directed  as  to  incumbrances  and  their  priorities. 
The  above  defendant  claimed  as  an  incumbrancer '  under  this  decree, 
and  the  Master  disallowed  his  claim :  Held,  that  the  Master  had  juris- 
diction so  to  decide,  although  the  security  was  not  impeached  by  the 
pleadings. -— i^arZ  of  Mansfield  v.  Oglt,  181. 


VACATION.    See  Opening  Biddings.    Practice,  2. 

VENDOR    AND    PURCHASER.      See   Opening   Biddings.     Power   of 

Sale.    Practice,  5.    Specific  Performance,  1,  2. 
VESTED  INTEREST.    See  Will,  4. 


WARD  OF  COURT.    See  Infant.    Married  Wob«an,  1. 

♦  WEST  INDIA  ESTATES.    See  Lien,  1.  ♦  771 

WIFE.    See  Acknowledgment.    Dower  Act.     Infant.     Married 

Woman.    Husband  aso)  Wife.    Will,  S. 

WILFUL  DEFAULT.    See  Incumbrance,  1. 

WILL. 

1.  A  testator  bequeathed  life-interests  in  four  distinct  funds  to  four  nieces 
respectively,  and  directed  that,  upon  the  decease  of  any  or  either  of 
them,  the  principal  of  the  fund  to  the  interest  of  which  such  niece  was 
entitled  should  be  held  in  trust  for  the  benefit  of  all  and  every  the 
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lawful  children  of  her  or  them  so  dying,  and  of  tiie  sunriTora  or  snr- 
yiyor  of  the  testator^s  other  nieces  thereinbefore  named  in  equal  shares. 
One  of  the  nieces  died  leaving  two  children,  and  then  another  niece 
died  without  having  had  a  child :  HM,  upon  the  construction  of  the 
whole  wUl,  that  the  children  of  the  former  niece  were  entitled  to  partic- 
ipate in  the  fund  of  which  the  latter  had  been  tenant  for  life.  — ^  Peacock 
V.  Stockford,  129. 

2.  A  testator  bequeathed  as  follows :  — 

'*  I  give  to  my  daughter  S.  601.  per  annum  for  life.  I  give  to  each  of  mj 
other  daughters  5000/.,  the  interest  of  which  for  their  use  independent 
of  any  husband  they  may  have,  and  if  they  should  have  any  children 
the  principal  to  be  divided  among  them  after  her  death  if  they  should 
attain  the  age  of  twenty-one  years ;  if  not  it  is  to  be  divided  between 
her  surviving  sisters,  share  and  share  alike.'^  The  testator  died,  leaving 
S.  and  four  other  daughters,  A.,  B.,  C,  D.,  surviving.  Of  iJiese,  A. 
afterwards  died,  leaving  two  children,  both  of  whom  died  under  twenty- 
one,  and  B.  survived  A.,  but  died  before  the  survivor  t>f  her  chil- 
.  dren :  Held,  that  the  6000/.  bequeathed  to  A.  became,  upon  the  death 
of  the  survivor  of  her  children,  divisible  amongst  her  sisters,  including 
S.,  then  surviving,  in  exclusion  of  the  representatives  of  B. —  Carver 
V.  Burgess,  96. 

8.  A  testator  devised  lands  to  a  married  woman  for  life,  with  remainder  to 
her  son  C.  D.  and  his  assigns  for  life  (**he  or  they"  not  committing 
waste) ,  with  remainder  to  trustees  to  preserve  contingent  remainders, 
with  remainders  to  the  first  and  other  sons  of  C.  D.  successively,  with 
remainders  over,  and  a  proviso  that  the  person  or  persons  entitled  in 
possession  should  with  '*his  or  their"  family  or  families  while  "he  or 
they"  should  continue  so  entitled,  reside  at  the  mansion-hoase,  and 
make  it  **his  or  their"  principal  place  of  abode,  or  in  default  thereof, 
that  the  devises  to  "him  and  them^^  should  cease,  but  not  so  as  to 
*772  prevent  the  ^remsinders  limited  to  "his  or  their"  son  or  sons  from 
taking  effect,  the  testator  declaring  that  the  limitations  to  trustees  to 
preserve  contingent  remainders  should  take  effect  afler  any  cesser  for 
non-compliance  with  the  condition.  The  testator  gave  the  residue  of 
his  personal  estate  to  trustees,  to  be  invested  in  the  purchase  of  lands 
to  be  settled  to  the  uses  of  the  devised  lands. 

Held,  that  the  proviso  as  to  residence  applied  to  the  married  woman,  and 
was  sufficiently  distinct  to  create  a  forfeiture  on  her  refusing  to  reside 
after  she  became  a  widow. 

Held,  also,  that  the  Court  could  not  direct  a  portion  of  the  residuary  per^ 
sonal  estate  to  be  applied  in  improving  the  mansion-house.  —  Dunne  v. 
Dunne,  207. 

4.  A  testator,  having  three  sons  and  three  daughters,  gave  by  his  will  his 
residuary  estate  in  trust  to  be  divided  into* six  shares  ("being  as  many 
shares  as"  he  had  children),  one  share  to  be  for  the  benefit  of  eadi 
child  in  manner  following,  viz.,  the  share  of  sons  to  be  paid  to  them  as 
soon  as  convenient  after  the  testator^s  death,  and  the  shares  of  daug^- 

[  698  ] 


INDEX  TO  THE  PBINCIPAL  MATTERS.  *  772 

ten  to  be  Tested  in  trustees  for  their  respective  benefit  as  thereinafter 
mentioned.  ProTided  that  if  anj  son  died  without  having  issue  living 
at  his  death,  the  share  intended  for  such  son,  and  any  share  accruing 
under  that  proviso,  should  accrue  to  the  survivors  of  the  testator^s 
children,  their  executors  or  administrators.  And  he  directed  his  daugh- 
ters^ shares  to  be  invested  upon  trusts  therein  mentioned  for  them 
and  their  children.  By  a  codicil,  reciting  that  he  desired  to  setUe  more 
distinctly  the  share  of  one  of  the  daughters,  he  revoked  the  will  as  to 
her  share,  and  gave  it  in  trust  for  her  for  life,,  and  after  her  death  for 
such  of  her  children  as  should  attain  twenty-one,  or,  being  daugh- 
ters, marry ;  and  in  case  she  should  have  no  child  living  at  her  decease 
who  should  attain  a  vested  interest,  in  trust  for  the  testator's  children 
who  should  be  living  at  her  decease,  and  the  representatives  of  such 
as  should  be  dead.  One  of  the  testator's  sons  died  in  his  lifetime 
bachelor,  and  the  above-mentioned  daughter  died  after  the  testator's 
death  a  spinster :  HM,  — 

That  the  surviving  sons'  shares,  both  original  and  accruing,  vested  absolutely 
on  the  testator's  death,  the  clause  of  substitution,  as  to  sons'  shares, 
operating  only  in  case  of  death  in  the  lifetime  of  the  testator. 

That  the  daughters'  accruing  shares  vested  in  them  absolutely.  —  Ware  v. 
Watson,  248. 

6.  A  testator  had  a  daughter  who,  at  the  date  of  his  will,  was  a  widow,  having 
been  twice  married.  By  his  will,  dated  after  the  Wills  Act  came  into 
operation,  he  gave  a  sum  of  stock  upon  trust  to  pay  the  income 
to  her  for  her  life  or  until  her  marriage,  and  after  her  *  decease  *  773 
or  her  nuirriage,  which  should  first  happen,  upon  trust  for  her 
children  by  both  her  late  husbands.  After  the  date  of  the  will  the 
daughter  married  a  third  time,  with  the  knowledge  and  approbation 
of  the  testator,  who,  however,  died  without  republishing  his  will :  Hdd, 
that  the  daughter  took  no  interest  under  it. 

The  provision  in  the  Wills  Act,  that  the  will  is  to  be  construed  as  if  made 
immediately  before  the  testator's  death  relates  only  to  the  property 
comprised  in  the  will.  —  Bullock  v.  Bennett,  283. 

6.  A  testator,  possessed  of  various  leasehold  estates,  some  of  which  were 
mortgaged  and  others  not,  specifically  bequeathed  the  latter  to  the 
plaintiff,  and  the  former  to  other  parties;  and  after  making  other 
specific  and  pecuniary  bequests,  gave  the  residue  of  his  personal  estate 
to  his  wife,  and  directed  his  trustees  and  executors  to  receive  the  rents 
of  all  his  property,  and  to  apply  the  same  in  payment  of  his  debts, 
together  with  the  principal  money  and  interest  owing  upon  the  mort- 
gajge  of  his  property,  and  of  the  legacies  and  annuities  given  by  his 
will,  until  the  whole  should  be  fully  paid :  Held,  that  the  bequest  of  the 
incumbered  leaseholds  was  not  a  bequest  of  the  equity  of  redemption 
only ;  that  the  relative  values  of  all  the  leaseholds  should  be  ascer- 
tained ;  and  that  the  plaintiff  was  not  entitled  to  be  let  into  possession 
before  she  had  contributed  her  ratable  proportion  in  discharge  of  all 
the  debts  and  legacies.  — Harper  v.  Munday,  369. 
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7.  A.  and  B.  having  been  bankrupts  in  1822,  B.,  the  suryivor,  in  1851,  bj 

his  will  directed  his  executors  and  trustees  to  pay  his  just  debts,  in- 
cluding the  unpaid  in  full  debts  proved  under  the  bankruptcj,  and  he 
directed  his  executors  to  pay  to  the  official  manager  of  the  bankruptcy, 
or  to  some  authorized  person  to  be  appointed  by  the  Court  of  Chan- 
cery, in  trust  for  all  the  creditors  under  the  commission,  so  much  money 
as  would  make  the  dividend  on  the  estate  equal  to  20f .  in  the  pound  on 
all  the  debts  so  proved:  Rdd^  that  the  direction  to  pay  must  be 
regarded  as* a  bounty,  not  only  in  favour  of  those  oreditors  who  sur^ 
vived  B.,  but  of  representatives  of  those  who  predeceased  him,  and 
that  the  official  assignee  of  the  joint  estate  was  entitled  to  receive 
the  amount  found  due  to  all  the  creditors,  less  the  amount  of  legacy, 
duty.  —  Turner  v.  Martin^  429. 

8.  A  testator  bequeathed  a  debt  which  he  described  as  due  to  him  from  the 

legatee^s  late  husband.  At  the  date  of  the  will  and  at  tiie  time  of  the 
testator^s  death  the  estate  of  the  legatee's  husband  was  indebted  to  a 
firm  in  which  the  testator  was  a  partner,  and  a  portion  of  this  debt 
consisted  of  a  sum  for  which,  although  originally  a  debt  due  to 
774  the  firm,  the  husband  had  given  a  promissory  note  to  the  *  tes- 
tator alone;  against  this  note  the  Statute  of  Limitations  had  run, 
and  it  was  barred  by  the  certificate  of  the  husband,  who  had  become 
bankrupt.  It  had,  however,  been  included  in  a  subsequent  account 
between  him  and  the  firm  as  a  debt  to  the  firm,  and  was  acknowledged 
by  him  to  be  due :  Hddy  that  there  was  not  any  thing  strictly  answer- 
ing the  description  contained  in  the  bequest,  and  that  it  must  be  taken 
to  apply  to  the  whole  debt  due  to  the  firm. — Maybery  v.  Brooking, 
673. 

9.  Personalty  was  bequeathed  upon  trust  for  tenants  for  life,  with  executory 

trusts  in  remainder,  but  without  directions  as  to  investment.  The  tnis- 
tees  at  the  instance  of  the  tenants  for  life  abandoned  their  original 
intention  of  investing  in  the  funds,  and  invested  on  mortgage  so  as  to 
obtain  an  increased  income,  but  it  did  not  appear  that  the  tenants"  for 
life  approved  of  the  particular  securities  which  were  taken  and  which 
proved  insufficient.  On  the  trustees  being  decreed  to  make  good  the 
loss :  Hddy  that  the  tenants  for  life  and  their  interests  in  the  trust 
funds  were  liable  to  recoup  to  the  trustees  the  amount  ordered  to  be 
paid  by  them  to  the  extent  of  the  income  received  by  the  tenants  for 
life  respectively  from  the  mortgages. 
SembUj  that  in  the  absence  of  directions  as  to  investment  trustees  cannot 
properly  invest  on  mortgage.  ^"Baby  v.  Biddudgh,  104. 

10.  Bequest  of  "  all  my  moneys,^'  hdd  to  include  two  balances  standing  to 

the  credit  of  the  testator  at  his  bankers,  —  one  upon  an  ordinary  cur- 
rent account,  the  other  secured  by  deposit  notes  bearing  interest. 

SecuSf  as  to  a  sum  of  money  returned  to  the  testator's  personal  representa- 
tive by  stakeholders  with  whom  the  testator  had  placed  it  to  abide  the 
result  of  a  wager  which  remained  undecided  at  his  death. 

Moneys  which  had  been  deposited  with  the  testator  to  abide  ibe  result  of 
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bets  between  himself  and  the  depositors  were,  after  his  death,  returned 
to  the  depositors  hj  his  administratrix,  who,  at  the  same  time,  paid 
the  amount  of  such  of  the  bets  as  were  not  still  pending  at  the  testator's 
death,  but  had  been  decided  against  him  in  his  Ufetime :  Hdd^  that  in 
respect  of  the  deposits  so  returned  upon  bets  not  decided  in  the  tes- 
tator's lifetime,  the  administratrix  was  entitled  to  credit  in  her  accounts 
against  the  general  estate ;  but  not  so  in  respect  of  the  sums  paid  for 
bets  decided  before  the  testator's  death  and  for  the  deposits  upon  such 
bets. 
The  testator  died  in  the  occupation  of  a  furnished  tayem  where  he  carried 
on  the  business  of  hotel-keeper  and  betting  agent,  sleeping  there  occa- 
sionally for  the  convenience  of  his  business,  but  having  his  ordinary 
residence  at  another  house :  Hdd,  that  such  parts  only  of  the 
tavern  furniture  as  were  for  the  testator's  own  domestic  or  *  per-  *  775 
sonal  use  passed  under  a  bequest  of  "all  my  household  furni- 
ture "  contained  in  his  will. 
In  construing  a  will  of  personal  estate,  the.  Ck>urt,  notwitiistanding  an  objec- 
tion by  counsel  that  the  probate  copy  alone  could  be  looked  at, 
ordered  the  original  will  to  be  produced,  and  had  regard  to  certain 
erasures  appearing  therein,  but  which  had  been  omitted  in  the  probate. 
«—  Manning  v.  Purcdl,  56. 
11.  A  testatrix  gave  **  to  each  of  the  present  nieces  of  A.  B.,  for  her  own 
absolute  benefit^  the  sum  of  20002.,  and  in  case  any  of  them  shall  die 
in  my  lifetime,  leaving  a  child  or  children  who  shall  survive  me,  then 
and  in  every  or  any  such  case  the  legacy  intended  for  her  so  dying 
shall  go  to  her  child  or  children  in  equal  shares  if  more  than  one." 
At  the  date  of  the  will  and  death  of  the  testatrix  there  was  only  one 
niece  of  A.  B.  alive,  but  there  were  several  grandnieces  and  great- 
grandnieces :  Hddf  that  the  bequest  was  confined  in  its  terms  to  the 
niece  of  the  first  degree,  and  that  the  children  of  nieces  who  were  dead 
at  the  date  of  the  will  were  not  entitied  to  take  by  substitution.  — 
Crook  V.  WhUle^,  490. 

See  Abatement.    ANiairrY.    Absbts,  1.    Charitt.    Deed.    Husbaitd  A2n> 
Wife.    Lien,  1.    Power.    Sbttubmbnt.    Tbust* 

WILLS  ACT.    SeeWux.  5. 

WINDING-UP  ACTS. 

By  the  subscription  contract  of  a  provisionally  registered  railway  company, 
giving  the  usual  powers  to  the  committee  of  management,  the  sub- 
scribers covenanted  that  in  the  event  of  the  application  to  Parliament 
being  unsuccessful,  they  would  pay  and  discharge  all  the  costs  and  ex- 
penses which  should  have  been  incurred  with  a  view  to  the  formation 
of  the  undertaking,  and  all  other  costs  and  charges  of  every  descrip- 
tion of  and  incidental  to  the  undertaking,  such  costs  and  charges  to  be 
assessed  ratably  on  the  sums  subscribed  by  them  respectively.  On 
winding  up  the  company  under  the  Winding-up  Acts,  it  appeared  that 
the  directors  had  received  from  the  subscribers  more  than  sufiicient  to 
pay  all  ihe  necessary  costs^  expenses,  and  charges,  but  had  applied  the 
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moneys  to  purposes  wbich  were  alleged  by  the  subpcribers  to  be  unau- 
thorized and  improper,  and  a  compromise  was  come  to  with  the  direc- 
tors in  pursuance  of  which  the  directors  paid  a  sum  in  full  of  al 
demands  of  the  contributories  upon  them.    Claims  had  "been  admitted 

*  776       to  proof  as  debts  against  the  company  under  the  winding-up  *  order : 

HMf  that  a  general  call  had  been  properly  made  for  the  purpose  of 
paying  the  demands  thus  proved,  whether  the  creditors  could  have  sued 
the  general  subscribers  directly  or  not,  as  to  which,  quasre.  —  Hopkm- 
BorCa  and  VhderwoocTs  Case,  198. 

2.  By  the  subscribers^  agreement  of  a  provisionally  registered  railway  com- 
pany, prepared  by  the  direction  of  some  of  the  persons  who  were 
named  in  it  to  be  managing  directors,  the  persons  made  parties  to  the 
deed  of  the  first  part  (the  subscribers)  covenanted  to  indemnify  the 
persons  therein  named  as  managing  directors  (who  were  expressed  to 
be  parties  of  the  third  part,  as  distinct  parties,  and  also  to  be  among 
the  parties  of  the  first  part)  from  all  payments,  losses,  and  expenses 
incurred  or  to  be  incurred  by  them  in  the  formation  or  management  of 
the  concern.  No  one  of  the  persons  nominated  as  managing  directors 
executed  the  deed  or  paid  any  money.  One  of  them  died  before  any 
subscriber  executed  the  deed,  and  two  others  never  consented  to  act. 
On  the  company  being  wound  up,  held,  that  there  had  been  material 
misrepresentations  of  facts  on  the  part  of  those  who  caused  the  deed 
to  be  prepared  and  submitted  to  the  subscribers  /or  execution,  and  that 
such  persons  nominated  as  managing  directors  as  could  be  shown  to 
have  acted,  Were  primarily  liable  to  calls  for  the  payment,  whether  of 
the  debts  of  the  company  or  of  the  costs  of  winding  up,  and  that  until 
their  liability  was  exhausted,  the  subscribers  who  had  signed  the  deed 
as  parties  of  the  first  part,  could  not  be  called  upon  to  contribute. 

Held,  also,  that  the  subscribers  were  entitled  to  insist  on  this  defence  without 
taking  a  substantive  proceeding  to  set  aside  the  deed,  but — 

Held,  per  Lord  Justice  Turner,  that,  inasmuch  as  the  covenant  contained 
in  the  deed  to  indemnify  the  managing  directors,  was  entered  into  'by 
the  subscribers  on  the  faith  of  its  being  entered  into  by  the  managing 
directors  also,  there  arose,  upon  the  failure  of  the  directors  to  execute 
it,  an  equity  in  favour  of  the  subscribers  to  have  the  deed  delivered  up 
to  be  cancelled,  or,  at  all  events,  to  insist  that  it  should  not  be  enforced 
against  them.  —  Carew^e  Case,  42. 
WITNESS.  See  Practicb,  6. 
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